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INDEX 


Portion of Joint Appendix Incorporated by Appellants 


Relevant docket entries 

Amended complaint (Appendicies A, B, and C, omitted) (Filed 
March 31, 1959) 

Answer to defendant Fred A. Seaton to amended complaint (Ex- 
hibit I of answer printed as Exhibit 107 of Administrative 
Record) (Filed May 11, 1959) 

Answer of intervener Floyd A. Wallis to amended complaint (Filed 
May 12, 1959) 

Answer of intervener Patrick A. McKenna to amended complaint 
(Filed June 10, 1959) 

Answer of intervener Samuel Nakasian to amended complaint (Filed 
June 17, 1959) 

Order granting plaintiffs leave to amend complaint by joining 
Ruth G. Strom as an individual as a party plaintiff (Filed De- 
cember 3, 1959) 

Supplemental answer of defendant Fred A. Seaton to amended com- 
plaint (Filed March 2, 1960) 

Supplemental answer of intervener Floyd A. Wallis to amended 
complaint (Filed March 2, 1960) 

Motion of intervener Floyd A. Wallis for summary judgment (Ex- 
hibits 1-8, omitted; Exhibits 1-7 printed as Exhibits 126, 125, 
64-68 of Administrative Record (Filed April 18, 1960) 

Motion of intervener Patrick A. McKenna for summary judgment 
(Exhibits 1-2 of motion printed as Exhibits 63 and 88 of Admin- 
istrative Record) (Filed June 13, 1960) 

Motion of defendant Fred A. Seaton for summary judgment (Filed 
July 18, 1960) 

Motion of intervener Samuel Nakasian for summary judgment.... 

Stipulation that the documents identified as Administrative Ex- 
hibits 1 through 156, inclusive, as set out on the list annexed en- 
titled “Papers Constituting Administrative Record Before the 
Department of the Interior”, constitute the administrative record, 
with Exhibits 1-156, annexed. (List omitted. Exhibits 1-156, 
identified herein.)...........cceceeneessetenecsaseeeaenteres 


ii INDEX 


EXHIBITS 1-156, INCLUSIVE, CONSTITUTING THE ADMINIS- 
TRATIVE RECORD BEFORE THE DEPARTMENT OF THE 
INTERIOR, PURSUANT TO STIPULATION FILED NOVEMBER 
10, 1960 


Exhibit Date Document Page 
1954 


(1/27)* Henry S. Morgan public land lease offer 
BLM 036377 with “Map of a part of the 
Southwest Pass, Miss. River, from a sur- 
vey made under the direction of a Board 
of U. S. Eng’rs., March and April, 1898,” 
annexed (Pertinent parts, including land 
description and Map) 
Louisiana Tract Book, Vol. 51, pp. 161, 203 
204, 209, 215 (Because of difficulty and 
expense of reproduction only the perti- 
nent part of page 161 is printed. Refer- 
ence will be made to the original ex- 
hibit.) 
Henry S. Morgan acquired land lease offer 
BLM-A 036376 with “Map of a part of 
the Southwest Pass, Miss. River, from a 
survey made under the direction of a 
Board of U. S. Eng’rs., March and April, 
1898.” (Pertinent parts. Land descrip- 
tion and map omitted, same as Ex. 1).. 
Serial register page for Exhibit 3 
Unidentified note in Exhibit 3 case file 
Land status report for Exhibit 3 
Case file control page for Exhibit 3 
Case file control page for Exhibit 1 
Pertinent portions BLM *® acquired land 
diagrams showing posting of acquired land 
lease offers in suit 
Pertinent portions BLM acquired land dia- 
grams showing posting acquired land lease 
offers in suit 
BLM acquired land index map showing 
posting of acquired land lease offers in 
suit. Omitted 
6/2 Floyd A. Wallis acquired land lease offer 
BLM-A 037435 (Pertinent parts) 
13 6/2 Serial register page for Exhibit 12 
14 6/2 Floyd A. Wallace acquired land lease offer 
BLM-A 037436. (Pertinent parts) 


* Dates in ( ) indicate date of filing in Department of the Interior. 
°* Bureau of Land Management, Department of the Interior. 
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INDEX 


Document 


Serial register page for Exhibit 14 

Floyd A. Wallis acquired land lease offer 
BLM-A 037437. (Pertinent parts) 

Serial register page for Exhibit 16 

Floyd A. Wallis acquired land lease offer 
BLM-A-037438. (Pertinent parts) 

Serial register page for Exhibit 18 

Floyd A. Wallis acquired land lease offer 
BLM-A 037439. (Pertinent parts) 

Serial register page for Exhibit 20 

Case file control page for Exhibit 12. 

Land status report for Exhibit 12 

Case file control page for Exhibit 14 

Land status report for Exhibit 14 

Case file control page for Exhibit 16 

Land status report for Exhibit 16 

Case file control page for Exhibit 18 

Land status report for Exhibit 18 

Case file control page for Exhibit 20 

Land status report for Exhibit 20 

BLM request for Corps of Engineers’ re- 
port on lands in Morgan offer Exhibit 3. 
(Letter missing from case file. See Ex- 
hibit 35, Corps of Engineers’ reply) 


BLM request for Corps of Engineers’ re- 
ports on Wallis’ offers Exhibits 12, 14, 16, 
18 and 20. Omitted, identical to form 
letter printed as Exhibit 39A 

Wallis’ protest of Morgan’s offer Exhibit 3. 

Corps of Engineers’ reply to BLM request 
in Exhibit 32 

Note LRH “E” to Hayes in Exhibit 3 case 
file re: map used in locating descriptions 
in Morgan offer Exhibit 3 

Morgan’s opposition to Wallis’ protest Ex- 
hibit 34 

Wallis’ reply to Morgan’s opposition Ex- 
hibit 37 

Corps of Engineers’ report on Wallis’ offer 
Exhibit 12 in response to BLM request 
Exhibit 33 

Enclosure 1 to Exhibit 39—Form letter 
dated 1/10/55 from BLM to Chief of 
Engineers (Exhibit 33) with Corps’ 


INDEX 


Document 


Enclosure 2 to Exhibit 39—Corps of 
Engineers’ map showing land in Ex- 


Enclosure 3 to Exhibit 39. Omitted, 
printed as Exhibit 99Q 
Enclosure 4 to Exhibit 39—Corps of 
Engineers’ conditions to consent to 
leasing land in Exhibit 12 
Enclosure 5 to Exhibit 39—Description 
of lands purchased by the United 
States in 1904 from George Jurgens. 
afl Corps of Engineers’ report on Wallis’ offer 
Exhibit 14 in response to BLM request 
Exhibit 33 
Enclosure 1 to Exhibit 40. Omitted, 
identical to Exhibit 39A except that 
it covers Exhibit 14 
Enclosure 2 to Exhibit 40—Corps of 
Engineers’ map showing land in Ex- 


Enclosure 3 to Exhibit 40. Omitted, 

printed as Exhibit 99Q 
Enclosure 4 to Exhibit 40. Omitted, 

printed as Exhibit 39D 

Enclosure 5 to Exhibit 40. 

printed as Exhibit 39E 
4f Corps of Engineers’ report on Wallis’ offer 
Exhibit 16 in response to BLM request, 


Enclosure 1 to Exhibit 41. Omitted, 
identical to Exhibit 39A, except that 
that it covers Exhibit 16 

Enclosure 2 to Exhibit 41—Corps of 
Engineers’ map showing land in Ex- 


Enclosure 3 to Exhidit 41. Omitted, 
printed as Exhibit 99Q 
Enclosure 4 to Exhibit 41. 
printed as Exhibit 39D 
Enclosure 5 to Exhibit 40. 
printed as Exhibit 39E 
4/1 Corps of Engineers’ report on Wallis’ offer 
Exhibit 18, in response to BLM request 


143 


144 


146 


146A 
147 
147 
147 


INDEX 


Document 


Enclosure 1 to Exhibit 42. Omitted, 
identical to Exhibit 39A, except that 
it covers Exhibit 18 
Enclosure 2 to Exhibit 42—Corps of 
Engineers’ map showing location of 
Exhibit 18 
Enclosure 3 to Exhibit 42. 
printed as Exhibit 99Q 
Enclosure 4 to Exhibit 42. 
printed as Exhibit 39D 
Enclosure 5 to Exhibit 42. 
printed as Exhibit 39E 
4/l Corps of Engineers’ report on Wallis’ offer 
Exhibit 20 in response to BLM request 
in Exhibit 33 
Enclosure 1 to Exhibit 43. Omitted, 
identical to Exhibit 39A, except that 
it covers Exhibit 20 
Enclosure 2 to Exhibit 43—Corps of 
Engineers’ map showing location of 
Exhibit 20 
Enclosure 3 to Exhibit 43. 
printed as Exhibit 99Q 
Enclosure 4 to Exhibit 43. 
printed as Exhibit 39D 
Enclosure 5 to Exhibit 43. 
printed as Exhibit 39E 
Morgan’s response to Wallis’ reply Exhibit 
38 
Note LRH “E” to Conover in Morgan’s offer 
Exhibit 3 case file 
Land status report on Exhibit 1. Omitted 
ESLO °*® decision dismissing Wallis’ pro- 
test (Exhibit 34) to Morgan’s offer (Ex- 
hibit 3) 
Wallis’ appeal to BLM from ESLO deci- 
sion Exhibit 47 
Corps of Engineers’ report to BLM on Mor- 
gan offer Exhibit 3 in response to ESLO 
request in Exhibit 49A 
Enclosure 1 to Exhibit 49—Form letter 
dated 4/26/55 from ESLO to Chief 
of Engineers with Corps’ answers 


eee Fastern States Land Office, Bureau of Land Management. 
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Document 


Enclosure 2 to Exhibit 49—Omitted, 
printed as Exhibit 39E 
Enclosure 3 to Exhibit 49—Omitted, 
printed as Exhibit 39D 
Enclosure 4 to Exhibit 49—Map show- 
ing location of lands in Morgan offers 
Exhibits 1 and 3 
Wallis’ brief in support of appeal Exhibit 


48 

Wallis’ letter to Solicitor, Department of 
the Interior, requesting consolidation of 
the appeal (Exhibit 48) with his peti- 
tion for rescission of slant drill permit 
issued to The California Company (Ex- 
hibit 144) 

Morgan’s answer brief to Exhibit 50 (Ap- 
pendix omitted, printed as Ex. 49) 

Wallis’ rebuttal brief to Exhibit 52, includ- 
ing Appendix A 

Morgan’s reply brief to Exhibit 53 

Morgan’s opposition to Exhibit 51 


Floyd A. Wallis public land lease offer BLM 
042017 (pertinent portions, including 
land description and map) 

Serial register pages of docket entries show- 
ing actions taken on Exhibit 56. Omitted. 

Case file control page of docket entries show- 
actions taken on Exhibit 56. Omitted.... 

Land status report for Exhibit 56 

Wallis’ protest to Morgan offer Exhibit 1.. 

Morgan’s answer to Wallis’ protest Exhibit 
60 

Wallis’ reply to Morgan’s answer Exhibit 
61 


BLM order to show cause 
Morgan’s letter re: description in parcel I 
of Exhibit 1 
Morgan’s letter re: description in parcel IT 
of Exhibit 1 
Morgan’s letter re: description in parcel IIT 
of Exhibit 1 
Morgan’s letter re: description in parcel IV 
of Exhibit 1 
’s letter re: description in parcel V 


(10/16) 


(10/16) 
10/19 


10/19 


INDEX 


Document 


Morgan’s letter re: description in parcel I 
of Exhibit 3 

Morgan’s letter re: description in parcel II 
of Exhibit 3 

Morgan’s letter re: description in parce] ITI 
of Exhibit 3 

Morgan’s letter re: description in parcel IV 
of Exhibit 3 

Morgan’s letter re: description in parcel V 
of Exhibit 3 

Ted R. Strom public land lease offer BLM 
042877 (land description only) 

Ted R. Strom acquired land lease offer BLM 
042878 (land description only) 

Strom’s letter transmitting Exhibit 74 and 
map showing location of the land. 
Omitted 

Strom’s letter transmitting Exhibit 76 and 
a map showing location of the land. 
Omitted 

Wallis’ response to BLM order to show 
(Exhibit 63) 

Morgan’s response to BLM order to show 
cause (Exhibit 63) 

Exhibit 1 to Exhibit 79—Instructions 
dated May 13, 1875, of Surveyor 
General to Deputy Surveyor 

Exhibit 2 to Exhibit 79—Excerpts from 
Deputy Surveyor’s 1875 field notes. . 

Exhibit 3 to Exhibit 79—a map. 
Omitted because of expense and diffi- 
culty of reproduction. Reference 
will be made to the original exhibit. . 

Ted R. Strom public land lease offer BLM 
043259 


Exhibit A to Exhibit 80—May show- 
ing location of land. Omitted 
Ted R. Strom public land lease offer BLM 
043260 


Strom’s letter transmitting aerial map show- 
ing location of land in Exhibit 80. Letter 
and map omitted 

Strom’s letter transmitting aerial map show- 
ing location of land in Exhibit 81. Letter 
and map omitted 
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Page 
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293 
294 
295 
296 
297 


298 
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Date Document ' Page 
1956 
(12/17) Wallis’ reply to Morgan’s response (Exhibit 
79) to BLM order to show cause (Exhibit 
63) 352 
undated Envelope in case file BLM-A 036376, con- 
taining map Exhibits 85A, 85B, and 85C. 
Envelope omitted 382 
Map Captioned “The California Com- 
pany, Compilation of Surveys—Burr- 
wood Area, Plaquemine’s Parish, La., 
showing parcels pertaining to Henry 
8. Morgan—BLMA 036376 and BLM 
036377” (Exhibits 3 and 1). Omitted, 
printed as Exhibit 142B 
Map captioned “Southwest Pass of the 
Mississippi” dated 1851, by Chas. 
Ellett 
Map captioned “Map of a part of South- 
west Pass, Mississippi River, from a 
survey made under the direction of a 
Board of U. S. Eng’rs, March and 
April, 1898.” Omitted, printed as 
map annexed to Exhibit 1 


Morgan’s response to Wallis’ reply Exhibit 
84. 


Letter from Marvin J. Sonosky to Director, 
BLM, transmitting report and report of 
George E. Jones entitled “Report on the 
Location or Position of the Southeast Cor- 
ner of Fractional Section 3, Township 25 
South, Range 30 East, Louisiana Me- 
ridian, According to the Plat of Survey 
Approved May 18, 1842” 

BLM decision on order to show cause Ex- 
hibit 63 

Morgan’s appeal to Secretary of the Interior 
from BLM decision Exhibit 88 

Morgan statement of reasons for appeal. . 

Morgan’s letter re: modification of BLM 
decision Exhibit 88 

Wallis’ answer to Morgan’s statement of 
reasons Exhibit 90 

Wallis’ reply to Exhibit 91 

Strom’s protest and request for exercise of 
supervisory authority by Secretary of the 


Date 
1957 
(9/25) 


(9/25) 


10/4 


10/4 


(11/4) 
(11/4) 


INDEX 


Document 


Ted R. Strom acquired land lease offer 
BLM-A 045283, with Ex. A, map annexed. 
Omitted except for land description... .. 

Ted R. Strom acquired land lease offer 
BLM-A 045284, with Ex. A, map annexed. 
Omitted except for land description. 

Strom’s letter and aerial mosaic map show- 
ing general location of lands in Exhibit 94. 
Omitted 

Strom’s letter and aerial mosaic map show- 
ing general location lands in Exhibit 95. 
Omitted 


Morgan’s brief on appeal to Secretary.... 

Morgan’s motion for exercise of supervisory 
authority by Secretary of the Interior and 
to consolidate appeal (Exhibits 89, 90, 98) 
and brief in support of motion, together 
with annexed Exhibits 1-17 relating to 
purchase of land by the United States 
from George Jurgens (Exhibits 1-17 are 
printed herein as Exhibits 99A-99Q of 
Administrative Record) 

Exhibit 1 to Exhibit 99—deed dated 
July 8, 1903 from George Jurgens to 
the United States 

Exhibit 2 to Exhibit 99—Patent No. 
5871 dated January 19, 1898, from 
the State of Louisiana to George Jur- 


ge 

Exhibit 3 to Exhibit 99—Patent No. 
5872 dated January 19, 1898, from 
the State of Louisiana to George Jur- 


gens 

Exhibit 4 to Exhibit 99—Patent No. 
8881 dated July 7, 1903, from the 
State of Louisiana to George Jurgens 

Exhibit 5 to Exhibit 99—letter dated 
August 12, 1902, from Chief of Engi- 
neers to Secretary of War and map 
captioned “Map of a part of the 
Southwest Pass, Miss. River, from a 
survey made under the direction of a 
Board of U. S. Eng’rs, March and 
April, 1898.” (Map omitted, printed 
as map annexed to Exhibit 1) 


x 


Exhibit Date 
1957 
99F 


INDEX 
Document 


Exhibit 6-to Exhibit 99—letter dated 
October 29, 1902, from Attorney Gen- 
eral to United States Attorney at New 
Orleans 

Exhibit 7 to Exhibit 99—letter dated 
December 30, 1902, from United 
States Attorney at New Orleans to At- 
torney General 

Exhibit 8 to Exhibit 99—letter dated 
December 8, 1902, from Surveyor 
General of Louisiana to United States 
Attorney 

Exhidit 9 to Exhibit 99—letter dated 
January 17, 1903, from Louisiana 
State Land Register to George Jur- 


gens 
Exhibit 10 to Exhibit 99—letter dated 
January 22, 1903, Louisiana State 
Land Register to George Jurgens... 
Exhibit 11 to Exhibit 99—letter dated 
March 20, 1903, from United States 
Attorney to Attorney General 
Exhibit 12 to Exhibit 99—transcript of 
condemnation proceedings in United 
States v. George Jurgens, No. 13,783, 
in the United States District Court 
for the Eastern District of Louisiana. 
Exhibit 13 to Exhibit 99—letter dated 
June 10, 1903, from United States 
Attorney to Attorney General 
Exhibit 14 to Exhibit 99—letter dated 
June 24, 1903, from Attorney General 
to United States Attorney and en- 
closed letter dated June 22, 1903, from 
Acting Secretary of War to Attorney 
General 
Exhibit 15 to Exhibit 99—letter dated 
June 27, 1903, from United States At- 


Exhibit 16 to Exhibit 99—letter dated 
January 13, 1904, from United States 
Attorney to Attorney General 

Exhibit 17 to Exhibit 99—opinion on 
title dated January 20, 1904, from At- 
torney General to Secretary of War. 


492 


493 


514 


516 


519 


INDEX 


Document 


Strom’s brief before the Secretary of the In- 
terior 

Strom’s statement before the Secretary of 
the Interior on acquired lands applica- 
tions 

Wallis’ brief before the Secretary of the In- 
terior. (Exs. A-G omitted, see Ex. 102, 
JA 582-585, 591) 

Strom’s supplemental brief before the Secre- 
tary of the Interior 

Wallis’ letter responding to Strom’s supple- 
plemental brief Exhibit 103 

ESLO decision “Ted R. Strom, Adequate 
Land Description Required, BLM-A 045- 
283 [Exhibit 94]” 

ESLO decision “Ted R. Strom, Adequate 
Land Description Required, BLM-A 045- 
282, BLM-A 045284 [Exhibit 95]” 

Henry S. Morgan, et al., (A-27529) 65 I.D. 
369, the Secretary’s decision under review. 

Letter transmitting substitute lease offers 
executed September 8, 1958, by Ruth G. 
Strom, Administratrix of the Estate of 
Ted R. Strom, deceased, identified as Ex- 
hibits 109-114, inclusive 

Ruth G. Strom, Administratrix, lease offer 
substitute for BLM 042877. Omitted, 
identical to Exhibit 74, except for substi- 
tuted offeror 

Ruth G. Strom, Administratrix, lease offer 
substitute for BLM 042878. Omitted, 
identical Exhibit 75, except for substi- 
tuted offeror 

Ruth G. Strom, Administratrix, lease offer 
substitute for BLM 043259. Omitted, 
identical to Exhibit 80, except for substi- 
tated offeror 

Ruth G. Strom, Administratrix, lease offer 
substitute for BLM 043260. Omitted, 
identical to Exhibit 81, except for substi- 
tuted offeror 

Ruth G. Strom, Administratrix, lease offer 
substitute for BLM-A 045283. Omitted, 
identical to Exhibit 94, except for sub- 
stituted offeror 


Date 
1958 
9/8 


(9/9) 
(9/9) 
(9/12) 


(9/15) 


(9/18) 
(9/18) 
10/29 


INDEX 


Document 


Ruth G. Strom, Administratrix, lease offer 
substitute for BLM-A 045284. Omitted, 
identical to Exhibit 95, except for sub- 
stituted offeror 

Strom’s notice of appeal from ESLO de- 
cision Exhibit 106 

Strom’s notice of appeal from ESLO de- 
cision Exhibit 105 

Morgan’s motion for reconsideration of Ex- 
hibit 107, the Secretary’s decision under 
review 

Strom’s request for reconsideration of Ex- 
hibit 107, the Secretary’s decision under 
review 

Wallis’ opposition to Morgan’s motion for 
reconsideration Exhibit 117 

Wallis’ opposition to Strom’s request for 
reconsideration Exhibit 118 

Wallis’ letter to Secretary of the Interior, 
re: action on Morgan and Strom motions 
for reconsideration of Exhibit 107 

Secretary’s reply to Exhibit 121 

Letter from Deputy Solicitor, Department 
of the Interior to Deputy District Engi- 
neer, Corps of Engineers, New Orleans, 
re: map annexed to Wallis’ offer (Exhibit 
56) and referred to in Exhibit 107, the 
Secretary’s decision under review 

Deputy District Engineer’s reply to Exhibit 
123 

Solicitor’s letter denying Strom’s request 
(Exhibit 118) for reconsideration of Ex- 


Solicitor’s letter denying Morgan’s motion 
(Exhibit 117) for reconsideration of Ex- 
hibit 107 

ESLO decision issuing public land lease 
BLM 042017 to Floyd A. Wallis (Exhibit 


Floyd A. Wallis public land lease BLM 
042017, effective January 1, 1959. Omit- 
ted. Printed as Exhibit 56 


Page 


INDEX 


Document 


Letter from Morgan and Strom to Solici- 
tor, Department of the Interior, re: por- 
tions of Morgan and Strom lease offers 
not covered by Lobrano lease BLM 015383 
(Exhibit 153) and Wallis lease BLM 
042017 (Exhibit 128) 

7/21 Solicitor’s reply to Exhibit 129 
8/7 Supplemental land status on Morgan offer 


8/12 BLM Cadastral Engineer’s report on Strom’s 
offer BLM 042878 (Exhibit 75) 
9/1 ESLO decision rejecting Morgan’s offer, 
Exhibit 1, in entirety 
(10/2) Morgan’s notice of appeal to Director, 
BLM, from ESLO decision Exhibit 133. 
(11/18) Morgan’s withdrawal of notice of appeal in 
Exhibit 134 
135A 11/24 BLM decision noting Morgan’s appeal with- 
drawn and dismissed (Exhibits 134 and 
135) 
136 11/24 ESLO decision rejecting part and issuing 
leases to part of Strom’s offers BLM 
043259 and BLM 043260 (Exhibits 111, 
112) 

11/24 Ruth G. Strom, Administratrix, public land 
lease BLM 043259 (see Exhibit 111) (land 
description only) 

11/24 Ruth G. Strom, Administratrix, public land 
lease BLM 043260 (see Exhibit 112) (land 
description only) 

General Land Office plat, approved May 18, 
1842, of Township 24 South, Ranges 30 
and $1 East, Southeastern District, Louisi- 
ana, surveyed in the first quarter of 1836 
by George S. Connelly 


Slant Drill Proceedings 


12/20 The California Company application for 
slant drill permit BLM-A 039136 (Exhibit 
“A”, omitted, printed as Exhibit 141).. 

(12/21) The California Company slant drill permit 
effective May 1, 1955 (Ex. A land descrip- 
tion omitted, same as and printed in Ex- 


INDEX 


Document 


Corps of Engineers’ report on slant drill per- 
mit application with Enclosure 1 accom- 
panied by Exhibits A, B, and C and En- 
closure 2, a map 

Enclosure 1 to Exhibit 142—ESLO 
form letter dated March 16, 1955, to 
Corps of Engineers requesting report 
on Exhibit 140, and Corps answers 
thereon 

Exhibit A to Enclosure 1—Descrip- 
tions of Jurgen’s land. Omitted, 
printed as Exhibit 39E 

Exhibit B to Enclosure 1—Attorney 
General’s title opinion dated Jan- 
uary 20, 1904, on Jurgen’s land. 
Omitted, printed as Exhibit 99Q. 

Exhidit C to Enclosure 1—Corps 
conditions of consent to slant 
drill permit. Omitted, printed as 
Exhibit 141 

Map enclosure to Exhibit 142—Location 
of lands covered by slant drill permit 
Exhibit 141 and Morgan offers BLM 
036377 and BLM-A 036376 (Exhibits 
1 and 3) 

ESLO decision granting slant drill permit 
(Exhibit 141) 

Wallis petition for rescission of slant drill 
permit (Exhibit 141) 

8/15 Wallis request for consolidation of Exhibit 
144 with appeal (Exhibit 51). Omitted, 
printed as Exhibit 51 

(10/17) The California Company’s answer to Wallis’ 

petition for rescission, Exhibit 144 

1957 

6/28 BLM decision rejecting Wallis petition for 
rescission of slant drill permit (Exhibit 


8/8 


Floyd A. Wallis notice of appeal from Ex- 
hibits 147 and 148 

Wallis’ brief on appeal before the Secretary 
of the Interior on rescission 

The California Company’s answer brief to 


INDEX 


Date Document 

1958 

9/19 Solicitor, Department of the Interior, deci- 
sion, Floyd A. Wallis, (A-27547) 65 I.D. 
417, dismissing petition for rescission (Ex- 
hibit 144) 


Acquired Land Leases Issued in 1952 


1952 

6/1 Allen L. Lobrano acquired land lease BLM-A 
015383 (pertinent parts, including land 
description and conditions to lease im- 


posed by Corps of Engineers) 
1956 


9/20 


Correction lease BLM 015383 with attach- 

ments A and B 
Attachment A to Exhibit 155—Descrip- 
tion of leased lands. Omitted, printed 


Attachment B to Exhibit 155—Terms 
and conditions to lease. Omitted.... 
1952 
10/1 Allen L. Lobrano acquired land lease BLM-A 
017631 (pertinent parts, including land 
description and conditions to lease im- 
posed by Corps of Engineers) 


Plaintiffs’ motion for summary judgment with Exhibits A, B, and C 
(Filed November 18, 1960) 

Exhibit A—letter dated January 21, 1950, Secretary of the 
Army to Secretary of the Interior, and enclosed Data Sheet 
with Exhibits A and B 

Enclosure to Data Sheet—Allen L. Lobrano lease offer 
BLM-A 015383. Omitted, printed as Exhibit 156 of 
Administrative Record 

Exhibit A to Data Sheet—Deed dated July 8, 1903, from 
George Jurgens to United States. Omitted, printed as 
Exhibit 99A of Administrative Record 

Exhibit B to Data Sheet—Attorney General’s opinion on 
title dated January 20, 1904. Omitted, printed as Ex- 
hibit 99Q of Administrative Record 

Exhibit B—letter dated March 12, 1952, Office of the Chief 
of Engineers to Bureau of Land Management, and enclo- 


Enclosure 1 to Exhibit B—Allen L, Lobrano lease offer 
BLM-A017631. Omitted, printed as Exhibit 156 of 
Administrative Record 

Enclosure 2 to Exhibit B—Attorney General’s opinion on 
title dated January 20, 1904. Omitted, printed as Ex- 
hibit 99Q of Administrative Record 

Enclosure 3 to Exhibit B—Deed dated July 9, 1903, from 
George Jurgens to United States. Omitted, printed as 
Exhibit 99A of Administrative Record 

Enclosure 4 to Exhibit B—Map of Southwest Pass. 
Omitted, printed as Exhibit C to Plaintiffs’ motion for 
Summary judgment 

Exhibit C, “Map of a part of Southwest Pass, Miss. River, 
from a survey made under the direction of a Board of U. S. 
Eng’rs, March and April, 1898,” showing “land desired by 
Allen Lobrano, described in application for oil lease 
(BLM-A 017631), land acquired by War Department from 
George Jurgens, and land acquired by War Department 
from George Jurgens and land claimed by War Depart- 
ment by accretion” 


Order substituting Stewart L. Udall Secretary of the Interior, as 
the defendant (Filed February 20, 1960) 
Findings of Fact and conclusions of law (Filed February 20, 1960) . 
Judgment granting defendant and interveners’ motions for sammary 
judgmet, denying plaintiffs’ motion for summary judgment, and 
the action with prejudice (Filed February 20, 1960) .. 
Notice of appeal by plainttiffs (Filed April 14, 1961) 


739 


740 


744 


744 


744 


INDEX 


xvii 


Portion of Joint Appendix added by appellees Udall and 
Wallis 


All docket entries relevant to this case in the District Court 

Complaint (Appendices A, B, and map, omitted) (Filed December 
24, 1958) 

Answer of intervenor Floyd A. Wallis to complaint (Filed Febru- 
ary 12, 1959) 

Answer of defendant Fred A. Seaton to complaint (Filed February 
25, 1959) 

Affidavit of Norville Shearer annexed to defendant Seaton’s memo- 
randum of points and authorities in opposition to plaintiffs’ 
motion for preliminary injunction (Filed April 23, 1959) 

Findings of fact and conclusions of law on plaintiffs’ motion for 
preliminary injunction (Filed May 26, 1959) 

Order denying plaintiffs’ motion for preliminary injunction (Filed 


Crvm Docket 


Unrrep States Disteict Courr ror rHE District or COLUMBIA 


Date 
1958 
Dec. 24 
Dec. 24 
Dec. 24 
Dec. 24 
1959 
Jan. 31 


Feb. 12 


Proceedings 


Complaint, appearance, Exhibits (3). filed. 
Summons, copies (1) and copies (1) of Com- 
plaint issued. ser. 1-5-59; US Atty. ser. 12-24-58. 
Motion of Pltf. for Preliminary Injunction, ser. 
12-29-58; Atty. Gen. filed. M.C. 4/23/59. 
Motion of Pitf. for Temporary Restraining 
Order. filed. 


Motion of Floyd A. Wallis to intervene as deft. 
P&A; Exhibit (proposed answer) ser. ackn. 
MC 1-31-59. filed. 

Order granting leave to Floyd A. Wallis to in- 
tervene as party deft. his answer submitted 
with motion for intervention to serve as answer 
to complaint. McGuire, J. (N). filed. 

Answer of intervenor. filed. 

Answer of deft. #1 to complaint, c/s 2-24-59. 
Motion of pltff. for leave to amend complaint 
including adding parties pltff. c/m 3-11-59. 
P&A; Exhibits A, B, C, & D. filed. 

Motion of Patrick A. McKenna & Samuel Naka- 
sian for leave to intervene P&A, c/m 3-27-59 ; 
Exhibit; Deposit—$5.00 by Weaver & Glassie ; 
°° ° MC. 4/14/59. 

Order granting motion to file amended com- 
plaint including Ruth G. Strom, Admin. of 
Estate of Ted R. Strom, deceased, The Cali- 
fornia Company, and the Shell Oil Company 
as additional parties pltff.; granting deft. & 
intervenor 30 days to answer amended com- 
plaint. (N) Tamm, J. 


(1) 


1959 
Mar. 31 


Apr. 28 


May 11 


May 11 


May 12 


May 26 


May 26 
Jun. 2 


Jun. 10 
Jun. 11 


Jun. 17 


Nov. 19 
Dec. 3 


2 
Proceedings 


Amended complaint for review & adding other 
parties, Affidavit. Exhibits, Appendix ‘‘A.”’ 
filed. 

Motion of Patrick A. McKenna for leave to 
intervene as a deft., c/m 4/28/59, P&A, ex. 
Appearance Philip R. Collins & Courtney Whit- 
ney, Jr. M.C. 4/29/59. Dep. by Collins $5.00. 
filed. 

Reply of pltfs. to opposition of the defts. and 
the intervenor to motion for preliminary in- 
junction; c/s; 5/11/59; affidavit; exs. (2); af- 
fidavit; ex. (1). filed. 

Answer of deft. #1 to amended complt. Ex. 
(1). ¢/m 5/11/59. filed. ; 
Answer or intervenor, Floyd A. Wallis to 
amended complt; c/m 5/11/59. App. Harry M. 
Edelstein. filed. 

Findings of fact & conclusions of law on pltff’s 
motion for preliminary injunction. Holtzoff, J. 
(N). 

Order denying motion for preliminary injunc- 
tion. Holtzoff, J. (N). 


‘Order granting leave to Patrick A. McKenna 
- to intervene with leave to answer within 10 


days. (N). Holtzoff, J. 


Answer of Patrick A. McKenna, Intervenor, to 


amended complaint. filed. 

Order granting Samuel Nakasian leave to inter- 
vene with leave to file his answer to the amended 
complt. within 10 days. (N). Holtzoff, J. 
Answer of Samuel Nakasian, intervenor to 
amended complaint, c/m 6-17-59. App. Harry 
H. Glassie. filed. 

Motion of pltfs. to amend complt.; ¢/m 11-17-59; 
P and A; Exhibits A and B; M.C. 11-19-59, 
Order that Ruth G. Strom as an individual be 
made a party deft., with leave to parties deft. 
and intervenors to file answers within 10 days. 


(N). Keech, J. 


3 
Proceedings 


Motion of deft. for leave to file a supplemental 
answer; P and A; Exhibit; c/m 2-16-60; M.C. 
2-17-60. filed. 

Motion of Intervenor Wallis for leave to file a 
supplemental answer; Exhibit; P and A; c/m 
2-17-60; M.C. 2-17-60. filed. 

Consent order granting deft. Fred A. Seaton, 
Sec. of Interior and intervenor, Floyd A. Wallis, 
leave to file supplemental answers. (N). Hart. 
Supplemental answer of deft. to amended 
complt.; ¢/m 2-16-60. filed. 

Supplemental answer of intervenor Wallis to 
amended complt.; P and A. filed. 

Order placing cause on ready calendar with 
leave to deft. and intervenor Wallis to file mo- 
tions for summary judgment within 30-days. 
N/AC. (N). Holtzoff, J. 

Motion of Intervenor Wallis for summary judg- 
ment, Statement of facts; P and A; Exhibits 
#1 thru #8; c/m 4-8-60. filed. 

Motion of Intervenor McKenna for summary 
judgment; Statement; P and A; Exhibits 1 and 
2; ¢/m 6-10-60. filed. 

Motion of deft. (Fred A. Seaton) for summary 
judgment, c/m 7-15-60, M.C. 7-18-60. filed. 
Memorandum of points and authorities of pltfs. 
in opposition to defts. and intervenors motions 
for summary judgment; c/m 8-26-60; Exhibits 
(4). filed. 

Motion of intervenor Nakasian for summary 
judgment; ¢/m 8-30-60; M.C. 8-30-60. filed. 
Memorandum of P&A’s of pltff’s in opposition 
to intervenors motion for summary judgment; 
c/m 9-6-60. filed. 

Statement of genuine issues by pltff.; ¢/m 
9-28-60. filed. 

Order continuing hearing on pending motions 
for summary judgment filed by deft. & inter- 
venors to Dec. 16, 1960; parties shall agree on 
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Proceedings 


contents of administrative record by Nov. 4, 
1960 by Nov. 18, 1960, Pltff. to serve and file 
motion for summary judgment; allowing deft. 
and intervenors to Dec. 2, 1960 to file any sup- 
plement to pending motions and responses to 
pltff’s motion for summary judgment; all mo- 
tions for summary judgment set for Dec. 16, 
1960 at 10:00 A.M. (N). Hart, J. 

Consent order extending time for compliance 
with paragraph No. 2 of Court’s order of Oct. 
6, 1960, to and including Nov. 10, 1960. (N). 
Hart, J. 

Administrative record exhibits #£153-156. filed. 
Stipulation between counsel In Re Order of 
11-6-60. Exhibit. filed. 

Administrative record exhibits #1 to 32 (1954). 
filed. 

Administrative record exhibits #33 to 55 
(1955). filed. 

Administrative record exhibits #56 to 85 c 
(1956). filed. 

Administrative record exhibits #86-99Q (1957). 
filed. 

Administrative record exhibits #100 to 127 
(1958). filed. 

Administrative record exhibits #128-139 
(1959). filed. 

Administrative record exhibits +140-152 C. 
filed. 

Motion by pltff. for summary judgment; c/ser. 
11-18-60; P & A. Exhibits (3). M.C. 12/6/60. 
filed. 

Consent order allowing pltffs. to insert on origi- 
nal memorandum in opposition filed Aug. 29, 
1960, exhibit numbers contained in administra- 
tive record; allowing pltfs. to make corrections 
in ink on original document entitled ‘‘Papers 
Constituting Administrative Record Before 
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Proceedings 


The Department of the Interior’; and allow- 
ing copies of Administrative Exhibits 39D and 
49C to be inserted in place of Administrative 
Record filed Nov. 10, 1960. (N). Hart, J. 
Consent order extending time for deft. to re- 
spond to pltfs’ motion for summary judgment 
to & including 12-7-60. (N). Hart, J. 


Request by pltff’s for additional findings of fact 
& amendment proposed by opposing parties; 
c/s 1-5-61. filed. 

Memo of deft. #1 in opposition to pltff’s re- 
quests for additional findings and for amend- 
ments to findings proposed by the opposing 
parties; c/m 1/26/61. filed. 

Consent Order substituting Stewart L. Udall, 
Secretary of the Interior, as deft. in place of 
Fred A. Seaton. (N). Hart, J. 

Findings of Fact and Conclusions of Law. (N). 
Hart, J. 

Judgment denying pltfs’ motion for summary 
judgment; granting deft’s and the intervenors’ 
motions; entering judgt against the pltff. and 
in favor of the deft. and dismissing action with 
prejudice. (N). Hart, J. 

Notice of appeal of pltffs., deposit by Sonosky 
$5.00; copies mailed to Ralph S. Boyd, Harry 
M. Edelstein, Philip R. Collins & Henry H. 
Glassie. 
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Filed March 31, 1959 


In tHe Unrrep States Disreict Court ror THE Disrrict oF 
CotumMBIA 


Civil Action No. 3248-58 


Hewrry S. Morcan, 903 Shoreham Building, Washington, 
D.C. Rurs G. Srrom, Administratrix of the Estate of 
Ted R. Strom, deceased, R. R. 1, Box 214, Oakton, Vir- 
ginia. Tse Catrrornia Company, a corporation, 1700 
K Street, N.W., Washington, D.C. SHert Om Company, 
a corporation, 1700 K Street, N.W., Washington, D. C., 
Plaintiff's, ‘ 

Frep A. Szaton, Secretary of the Interior, Washington, 

D. C., Defendant 


Friorp A. Wass, National Bank of Commerce Building, 
New Orleans, Louisiana, Intervener 


AMENDED CompLaInt For Review, ror DecuaraTory 
JUDGMENT, AND FOR InguNcTIVE RELIEF 


Come now the above named plaintiffs and complain 
against the above named defendant and the above named 
intervener and for a cause of action allege: 


1. That the plaintiff Morgan is a citizen of the United 
States and is a resident of the District of Columbia. 

2. That the plaintiff, Ruth G. Strom, is the duly ap- 
pointed, qualified and acting administratrix of the estate 
of Ted R. Strom, deceased; that she was appointed by 
the County Court of Fairfax County, Virginia on July 17, 
1958; that she is the widow and sole heir of the decedent; 
that she is a citizen of the United States and a resident 
of Fairfax County, Virginia. 

3. That the plaintiff, The California Company, is a cor- 
poration duly incorporated under the laws of the State of 
California with offices in the District of Columbia at 1700 
K Street, N.W., and is duly authorized to do business in 
the District of Columbia. 
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4. That the plaintiff, Shell Gil Company, is a corporation 
duly incorporated under the laws of the State of Delaware 
with offices in the District of Columbia at 1700 K Street, 
N.W., and is duly authorized to do business in the District 
of Columbia. 

5. That the defendant is the Secretary of the Interior 
of the United States, and is charged with the administration 
of the laws relating to the oil and gas leasing of lands of 
the United States, including the Mineral Leasing Act of 
February 25, 1920, 41 Stat. 437, as amended, 30 U.S.C. 181 
et seq., and the Mineral Leasing Act for Acquired Lands 
of August 7, 1947, 61 Stat. 913, 30 U.S.C. 351 et seg. (here- 
inafter referred to as the Acquired Lands Act.) The 
official residence of the defendant is the District of Co- 
lumbia. 

6. The matter in controversy, exclusive of interest and 
costs, exceeds the sum of $10,000. 

7. The jurisdiction of this Court is invoked under Title 
Il, Section 306, of the District of Columbia Code, and upon 
the ground that the matter in controversy arises under the 
laws of the United States. 

8. The regulations involved in this action are set forth 
in Appendix A of this complaint. 

9. Plaintiffs seek judicial review of a final decision by 
the Secretary of the Interior rendered on August 27, 1958, 
identified as Henry S. Morgan, Floyd A. Wallis and Ted 
R. Strom, A-27529, 65 I. D. 369. The denial of reconsidera- 
tion by the Secretary of the Interior is dated December 
18, 1958. Plaintiffs have exhausted their administrative 
remedies. 

10. Plaintiffs are complaining because defendant issued 
an oil and gas lease to intervener Floyd A. Wallis. Plain- 
tiffs aver that the lease should have been issued to Morgan 
or Strom. On the basis of the facts alleged in this com- 
plaint, on account of the conflicts and contradictions in 
the decisions of the Department of the Interior as set forth 
in paragraph 22 of this complaint, and for the additional 
reasons set forth in paragraph 23 of this complaint, plain- 
tiffs aver that the defendant has acted unlawfully, arbi- 
trarily and unreasonably in this matter. 

11. For purposes of oil and gas leasing, lands of the 
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United States fall -into two classes—public lands and ac- 
quired lands. Public lands are those forming part of the 
public domain. Acquired lands are those purchased or 
otherwise acquired from another by the United States. 

12. The oil and gas lease offers involved in this com- 
plaint both for public lands (BLM) and acquired lands 
(BLM-A) are as follows: 


Offeror 


Morgan 
Morgan 
Wallis 
Wallis 
Wallis 
Wallis 
Wallis 
Wallis 
Strom 
Strom 
Strom 
Strom 
Strom 
Strom 


Serial No. 


BLMA-036376 
BLM -036377 
BLMA-037435 
BLMA-037436 
BLMA-037437 
BLMA-037438 
BLMA-037439 
BLM -042017 
BLM -042877 
BLM -042878 
BLM -043259 
BLM -043260 
BLMA-045283 
BLMA-045284 


Date Filed 


January 27, 1954 
January 27, 1954 
June 2, 1954 

June 2, 1954 

June 2, 1954 

June 2, 1954 

June 2, 1954 
March 8, 1956 
July 10, 1956 

July 10, 1956 
October 16, 1956 
October 16, 1956 
September 25, 1957 
September 25, 1957 


For purpose of illustration and to aid the Court to 
visualize the lands in controversy, there are annexed to 
this complaint plats marked Appendix B and Appendix C, 
respectively, upon which the Morgan and Strom offers are 
shown. The Wallis offers purportedly cover some, but 
not all of the land included in the Morgan and Strom 
offers, but plaintiffs have not attempted to show the Wallis 
lands because plaintiffs cannot locate the Wallis lands. 
For purposes of this complaint, that portion of the Mor- 
gan and Strom lands which the Secretary purported to 
lease to Wallis are the lands hereinafter referred to as 
the ‘‘Lands in Controversy’’. 

13. The California Company acquired options to lease- 
hold rights in any leases issued to Morgan and Strom. 
These options were recorded in the public records of 
Plaquemines Parish, Louisiana, shortly after they were 
executed and have been reported to the Secretary of the 
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Interior semi-annually since their execution pursuant to 
Section 27 of the Mineral Leasing Act of February 25, 
1920, as amended. These options are now subject to a 
joint operating agreement between The California Com- 
pany and the Shell Oil Company. 

14. Morgan and Strom have agreed to share any benefits 
received by them under the options held by The California 
Company on account of production of oil and gas under 
any leases issued to either of them. 

15. The lands in litigation are located in Louisiana at 
the tip of Southwest Pass of the Mississippi River. They 
were built up by natural processes and gradually emerged 
from the Gulf of Mexico after the State of Louisiana was 
admitted to the Union in 1812. Ownership of the lands 
is claimed on the one hand by the United States, and on 
the other hand by the State of Louisiana and a certain 
grantee of the State of Louisiana. 

The United States may claim ownership of the lands 
on one of the following theories: 


(a) A portion of the lands in question is owned by 
the United States because that portion accreted by 
natural processes to lands acquired by the United 
States from a grantee of the State of Louisiana; or, 

(b) All of the lands in question are owned by the 
United States because, under United States v. Louisi- 
ana, 339 U.S. 699 (1950) (the Louisiana tidelands de- 
cision), the United States owns the bed of the Gulf 
of Mexico upon which the lands in question were 
built up. 


If the United States owns lands under theory (a) above, 
the lands are subject to leasing under the Acquired Lands 
Act. If the United States owns lands under theory (b) 
above, the lands are subject to leasing under the Mineral 
Leasing Act of 1920 for public lands. 

If the Court decides that some portion of the lands in 
controversy is subject to leasing under the Acquired Lands 
Act, Morgan is entitled to a lease to such portion as the 
first qualified applicant under the Acquired Lands Act. 
The Bureau of Land Management, in a decision dated 
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April 26, 1955, has recognized the priority of Morgan’s 
acquired lands offer (BLMA-036376). This decision is 
the last word from the defendant as to the respective 
priorities of the Morgan and Wallis acquired lands offers. 

If the Court decides that the lands in controversy are 
public lands subject to leasing under the Mineral Leasing 
Act of 1920, Morgan is entitled to a lease thereon as the 
first qualified applicant under the Mineral Leasing Act 
of 1920, as set forth in this complaint. 

16. On January 27,1954, Morgan filed two separate offers 
to lease the Lands in Controversy and other lands. One 
offer was filed under the leasing act applicable to public 
lands; the other was filed under the act applicable to ac- 
quired lands. Separate offers were filed because Morgan 
could not determine whether the lands were public lands 
or acquired lands. On June 2, 1954, Wallis filed offers to 
lease the Lands in Controversy as acquired lands only. 
On February 2, 1955, Wallis protested to the Eastern 
States Land Office against the issuance of an acquired lands 
lease to Morgan. Wallis’ protest was rejected. An appeal 
was taken to the Director, Bureau of Land Management, 
on or about May 20, 1955, and while this appeal as to 
the acquired lands lease was pending, and after the ex- 
ploratory well in this immediate area was completed as a 
producer by The California Company and Shell Oil Com- 
pany, Wallis filed an offer to lease as public lands on 
March 8, 1956, and filed a protest against Morgan’s public 
lands application. 

17. On June 7, 1956, the Bureau of Land Management 
rendered a decision and order to show cause why the Lands 
in Controversy should not be determined to be public 
lands of the United States and why Morgan’s public lands 
lease offer should not be rejected because the word de- 
scription did not connect to a public land survey corner. 
The decision held that the description in Morgan’s offer 
was sufficient to identify the land but held the lease offer 
for rejection because the word description did not connect 
to a public land survey corner. The 1956 decision indicated 
approval of Wallis’ public land offer on the assumption 
that the position for the public land survey corner to 
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which Wallis attempted to connect could be located on the 
ground. 

Plaintiffs allege that it is not possible to locate the 
Wallis description because the public land survey corner 
used by Wallis as the point of beginning cannot be located 
or reestablished on the ground by accepted survey practices. 
Plaintiffs further aver that it is axiomatic that a survey 
or any corners of a survey are meaningless if they cannot 
be located on the ground. If the public land survey corner 
connection has the status of a mandatory requirement 
for the lease offers, then the corner must be a corner that 
can be located on the ground. 

18. On June 5, 1957, the Bureau of Land Management 
rendered its final opinion in this matter and held that 
the Lands in Controversy were public lands, and that the 
description in Morgan’s lease offer was sufficient to de- 
scribe the land, but, nonetheless, rejected Morgan’s offer 
because the description did not contain a connection to a 
public land survey corner. The connection to the public 
land survey corner was held to be a mandatory require- 
ment for a lease offer to be valid, even if the description 
identified the land without the connection. 

19. The public land survey corner used by Wallis can- 
not be located on the ground, and therefore does not 
comply with the requirement of connection in the decisions 
of the Bureau of Land Management dated June 7, 1956 
and June 5, 1957. To comply fully with the requirements 
of connection in those decisions, Ted R. Strom filed lease 
offers in which the metes and bounds descriptions were 
properly connected to a public land survey corner which 
is 74,521 feet distant. This corner can be located on the 
ground. Thus, the Strom offers are the first offers that 
comply fully with the requirements of the Bureau of Land 
Management’s decisions of June 7, 1956 and June 5, 1957. 

20. Morgan and Strom both appealed to the Secretary 
of the Interior from the decision of June 5, 1957. By 
decision dated August 27, 1958, the Solicitor held that (a) 
the Lands in Controversy were public lands of the United 
States and therefore Morgan’s, Wallis’ and Strom’s ac- 
quired land lease offers were rejected; (b) Morgan’s public 
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land lease offer did not contain a description sufficient to 
identify the land and the description did not connect to a 
public land survey corner, either deficiency being sufficient 
grounds for the rejection of the Morgan lease offer; (c) 
that Strom’s public land lease offers were junior to Wallis’ 
and were rejected in that they were ordered disposed 
of as to the Lands in Controversy when the lease issued 
to Wallis; (d) that the descriptions in the Wallis public 
land offer were sufficient to identify the land because of 
the map of the Corps of Engineers attached to it. The 
decision of August 27, 1958, is ambiguous as to whether 
or not the public land survey corner must be locatable 
on the ground. 

21. Motions for reconsideration were filed by both Mor- 
gan and Strom to have the Solicitor clarify the question 
as to whether or not the Wallis public land survey corner 
complies with the connection requirement of the regula- 
tion even though that corner cannot be located on the 
ground. These motions for reconsideration were rejected 
on December 18, 1958, and public lands lease BLM 042017 
was issued to Wallis on December 19, 1958. 

22. In issuing a lease to Wallis and in refusing to issue 
a lease to either Morgan or Strom, the defendant acted 
unlawfully, arbitrarily and unreasonably as is demon- 
strated clearly by the conflicting and contradictory de- 
cisions rendered in this matter by the Director of the 
Bureau of Land Management on June 7, 1956 and June 5, 
1957, and by the Solicitor of the Department of the Interior 
on August 27, 1958 and December 18, 1958. The most 
significant conflicts and contradictions are set forth as 
follows: 


A. The Director stated in his 1957 decision that a de- 
scription ‘‘must be connected with a corner of the public 
land survey in order that its exact position on the earth 
and in relation to the Bureau of Land Management’s official 
plats and field notes may be known to those officials and 
employees of the Bureau whose duty it is to receive and 
act upon public land applications and offers.’’ (p. 3.) Thus, 
for the Director, the function of the connection is to permit 
‘“texact’’ location of the land described. 
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The Solicitor, on the other hand, had a different under- 
standing of the purpose of the connection. In his 1958 
decision, the Solicitor stated that the connection serves its 
purpose if it enables the Bureau of Land Management 
“‘to approximate the site’’ of the lands described (65 I. D. 
378) ; that the precise location of the lands described does 
not depend upon the connection, but solely upon the metes 
and bounds calls in the description itself; and that the 
metes and bounds calls of the description control over the 
courses and distances calls of the connection. 

This conflict at two administrative levels is significant 
because it exposes the embarrassment which the Depart- 
ment experienced in trying to justify the connection. The 
Director, in order to defend the connection against Mor- 
gan’s contention that it adds nothing to the metes and 
bounds description, ascribed to the connection the function 
of locating the lands in their ‘‘exact position on the earth.”’ 
But the Solicitor realized that such an exacting function 
could hardly be performed by the unlocatable public land 
survey corner to which Wallis attempted to connect. To 
avoid that dilemma, the Solicitor substituted approxima- 
tion for precision. 

This conflict shows that the purpose of the connection 
to a public land survey corner, as provided for in the 
defendant’s regulation, is obscure and undiscernible even 
to the defendant. Under these circumstances, the defend- 
ant acted unlawfully, arbitrarily and unreasonably in de- 
ciding that Morgan lost the priority of his lease offer 
because the description was not connected to such a public 
land survey corner. 

B. In his 1956 decision, the Director held that the Wallis 
description is properly connected to a public land survey 
corner even though the corner to which Wallis attempted 
to connect was ‘‘conclusively presumed”’ by the Director 
to be not “‘available’’. Under such circumstances, the 
Director said, the corner ‘‘must be re-established in accord- 
ance with accepted survey practices for establishing lost 
or obliterated corners.’’ (BLM opinion June 7, 1956, p. 29.) 

Following the 1956 decision, Morgan argued before the 
Director that Wallis could not comply with the 1956 de- 
cision because Wallis could not re-establish the position 
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of the public land corner to which he attempted to connect. 
In support of this contention, Morgan filed a detailed report 
by a qualified civil engineer registered in Louisiana, estab- 
lishing that the public land survey corner to which Wallis 
attempted to connect could not be located. 

Confronted with the engineer’s report, the Director ad- 
mitted in his 1957 opinion that the difficulty of locating 
the Connelly corner ‘‘is obvious.’? (BLM opinion, June 5, 
1957, p. 7.) Logically this admission should have been 
followed by the conclusion that Wallis had failed to con- 
nect to a proper corner. But not so. Instead, the Director 
abandoned the requirement of the 1956 decision that the 
corner ‘‘must be re-established’’; and concluded that Wallis 
had connected to an acceptable corner even though that 
corner cannot be located by Wallis or by anyone else. 

Thus, the defendant rejected Morgan’s public land lease 
offer because the description in the offer was not connected 
to a public land survey corner. Simultaneously, the de- 
fendant issued a lease to Wallis, even though the corner 
to which Wallis attempted to connect cannot be located 
by Wallis or by anyone else. This action is unlawful, 
arbitrary, and unreasonable. 

C. In his decision of June 7, 1956, the Director, following 
the advice of the Cadastral Engineers of the Bureau of 
Land Management, held that the description in Morgan’s 
lease offers adequately identified the land. (Op. pp. 26, 27.) 

But in his decision of June 5, 1957, the Director held 
that because the descriptions in Morgan’s public land offers 
were not connected to a public land survey corner, they 
were ‘‘insufficient under the regulation [sec. 192.42(d)] 
to identify the land.’’ (Op. p. 2.) 

The Solicitor, in his decision of August 27, 1958, held 
that Morgan’s description is insufficient because it is ‘‘a 
composite of non-existent corners’? and natural physical 
features not shown on the map attached to his application. 
(65 I. D. 376.) 

The Solicitor, in the same decision, also held that Wallis’ 
metes and bounds description is sufficient, even though 
Wallis refers to the same corners of the same survey used 
by Morgan. Thus, the Solicitor compounded the contradic- 
tion by accepting Morgan’s ‘‘non-existent corners’ as 
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indispensable elements of Wallis’ adequate description. 

In this fashion the defendant has measured the adequacy 
of the description in Morgan’s lease offer by different 
standards than those applied to the description in Wallis’ 
lease offer. This is unlawful, arbitrary and unreasonable 
action. 

D. The Solicitor said in his 1958 decision that a de- 
scription in an oil and gas lease offer may consist of two 
elements: (1) a series of written words setting out the 
metes and bounds calls of the description, and (2) a map 
on which is marked the areas affected by the description. 
The written words and the map complement each other. 
“Tt seems to me,’’ the Solicitor wrote, ‘‘that the marking 
out of a tract on a map as detailed as the one Wallis used 
is no less useful than relying solely upon courses and 
distances to describe the same land.’’ (65 LD. 379.) 

Contrast this statement with what the Director says in 
his 1957 decision (p. 5). An applicant ‘‘is at liberty to 
make and file a plat or to outline the area applied for on 
a map... But any such supplementary data is not the 
‘description’ required by the regulations and cannot be 
accepted in lieu thereof.’’ 

This represents another conflict’ between the Director 
and the Solicitor over a fundamental principle consistently 
followed by the Department of the Interior in the ad- 
ministration of public land matters. To favor Wallis 
over Morgan on the basis that Wallis delineated his land 
on a map while Morgan did not do so, the Solicitor was 
compelled to depart from established law and practice. 
This is unlawful, arbitrary and unreasonable action. The 
applicable regulations for unsurveyed land do not now and 
never have required that a map or plat be annexed to 
lease offers, or, that the land described in the offers be 
marked out on such a map or plat. 

E. The Solicitor in his 1958 decision decided that Wallis’ 
metes and bounds description was adequate because Wallis 
filed with his lease offers an ‘‘up-to-date’’ map obtained 
from the Corps of Engineers upon which the lands de- 
scribed were shown with ‘‘extreme accuracy.’? The So- 
licitor also stated that the map showed an area ‘‘surveyed 
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by another agency of the United States Government”’ 
meaning the Corps of Engineers (65 I.D. 379). 

The Solicitor’s use of the Corps of Engineers’ map 
is in conflict with the Department of the Interior’s holdings 
that a description must enable the Department ‘‘to identify 
the land from its records’’ and is in conflict with the 
Director’s holding in his 1957 opinion (p. 4) that ‘‘the 
records of the Army Engineers are not the Bureau of 
Land Management’s ‘own records’.’’ 

Further, the ‘‘up-to-date’’ map to which the Solicitor 
referred was not ‘‘up-to-date’’ but reflected 1940 topog- 
graphy as shown by aerial photographs. At the time of 
the Solicitor’s 1958 decision, the Department of the Interior 
had no information as to the up-to-dateness of the map or 
as to its accuracy. The area has never been surveyed by 
any agency of the United States. The Solicitor acted 
unlawfully, arbitrarily and unreasonably in declaring in 
his 1958 decision that the map was up-to-date and ex- 
tremely accurate and that the map showed an area sur- 
veyed by an agency of the United States. 

F. Subsequent to the Solicitor’s 1958 decision, the Solici- 
tor asked the Corps of Engineers to furnish information 
concerning the map used by Wallis. A portion of the En- 
gineer’s reply to this request is quoted by the Solicitor in 
his decision of December 18, 1958. From this reply, it is 
clear that the Engineers themselves do not claim for their 
map the ‘‘extreme accuracy’’ and ‘‘up-to-date-[ness]’’ as- 
signed to the map by the Solicitor. Yet the Solicitor re- 
fused to reconsider the matter, even after receiving the 
information from the Corps of Engineers. This refusal 
was unlawful, arbitrary and unreasonable. 


23. The action of the Secretary in issuing a lease to 
Wallis and in refusing to issue a lease to Morgan or Strom 
as the first qualified applicants for such a lease was unlaw- 
fal, arbitrary and unreasonable, as is more particularly 
shown as follows: 

A. Effective May 1, 1955, the Department of the Interior 
issued a slant drill permit granting easements, rights and 
rights-of-way to drill, maintain and operate slant wells 
in, under and through the identical 1,204 acres described 
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in Morgan’s lease offers and used the identical land descrip- 
tions contained in Morgan’s lease offers in suit to identify 
the land covered by the slant drill permit. On September 
19, 1958, the Secreary rejected the challenge of Wallis that 
the descriptions in the slant drill permit did not identify 
the land and upheld the validity of the slant drill permit 
Floyd A. Wallis et al. 65 I.D. 417 (1958). In his decision 
of August 27, 1958 (65 I.D. 369) here under review, the 
Secretary held that the identical descriptions on which he 
issued a slant drill permit did not identify the land. This 
determination of the Secretary that the descriptions identi- 
fied the land so that he issued a slant drill permit and his 
holding that the identical descriptions did not identify the 
land so that he refused to grant Morgan a lease on the 
identical 1,204 acres was unlawful, arbitrary and unrea- 
sonable. 

B. The applicable regulations require that the descrip- 
tions in lease offers be sufficient to identify the land and 
the Secretary has charged the Office of Cadastral Engineers 
in the Department of the Interior with the duty of deter- 
mining whether descriptions in lease offers identify the 
land. As a matter of routine and in the regular course of 
business, each lease offer is submitted to the Office of Cadas- 
tral Engineers for that determination. Morgan’s lease 
offers were so submitted and the Office of Cadastral En- 
gineers determined that the descriptions in his lease offers 
were sufficient to identify the land. Wallis’ lease offers 
were removed from the usual channels of established office 
procedure, the Secretary did not submit them for examina- 
tion by the Office of Cadastral Engineers, and no deter- 
mination was made by that Office as to whether the descrip- 
tions in Wallis’ offers were sufficient to. identify the land. 

The Secretary’s failure to submit Wallis’ lease offers 
to the Office of Cadastral Engineers for proper determina- 
tions, as to descriptions, his holdings that Morgan’s land 
descriptions, approved by the Cadastral Engineers, were 
insufficient to identify the land, and his holding that Wallis’ 
land descriptions withheld from examination by the Office 
of Cadastral Engineers were sufficient to identify the land, 
were unlawful, arbitrary and unreasonable. 
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C. The Secretary held that Morgan’s descriptions re- 
ferred to ‘‘topographic features’? and ‘‘topographic items”’, 
that such descriptions can be ‘‘read in the light of existing 
topographic features”’ and that with the aid of maps show- 
ing those features “it ig clear that the land applied for 
by Morgan has been identified’? (65 LD. pp. 374, 375). The 
Secretary concluded that because the map annexed to Mor- 
gan’s offers did not show the existing topography, the 
metes and bounds description did not identify the land. 

Morgan’s descriptions were prepared by reference to 
topographic and physical features shown by 1951 aerial 
photographs in the Department’s possession prior to the 
Bureau of Land Management’s decision of June 7, 1956. 
Morgan’s descriptions refer accurately to that topography 
and are sufficient to describe the land without reference 
to a map or plat. The Secretary’s action in holding that 
Morgan’s descriptions were insufficient because of the ab- 
sence of a map and at the same time holding Wallis’ de- 
scriptions based on 1940 topography were sufficient, was 
unlawful, arbitrary and unreasonable. 


Wuererore, plaintiffs pray: 


1. That defendant and those acting under his authority 
be restrained and enjoined pendente lite (a) from putting 
into effect lease instrament BLM 042017, (b) from approv- 
ing any assignments of said lease instrument, (c) from 
granting permission to drill under said lease instrument, 
(d) from entering into compensatory royalty agreements 
affecting lands covered by said lease instrument, and (e) 
from doing any other acts which will change or affect the 
rights of plaintiff pending the determination of this cause. 

9. That the Court review the action of the defendant in 
accordance with the provisions of Section 10 of the Ad- 
ministrative Procedure Act (5 U.S.C. 1009). 

3. That it be declared and adjudged that oil and gas 
lease instrument BLM 042017, effective January 1, 1959, 
was issued in violation of law and should be set aside and 
canceled. 

4. That the defendant be directed to cancel oil and gas 
lease instrument BLM 042017 issued to Floyd A. Wallis. 

5. That the defendant be directed to reinstate plaintiff 
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Morgan’s lease offers BLM-A 036376 and BLM 036377 and 
to issue an appropriate lease or leases to Morgan as the 
first applicant and the first qualified applicant therefor, 
if his lease offers are otherwise regular and complete in 
all respects. 

6. In the alternative, if the Court should conclude that 
plaintiff Strom is the first qualified lease offeror, that the 
defendant be directed to reinstate plaintiff Strom’s lease 
offers BLM 042877, BLM 042878, BLM 043259, BLM 043260, 
BLM-A 045283 and BLM-A 045284, and to issue an ap- 
propriate lease or leases to Strom as the first qualified 
applicant therefor, if the Strom offers are otherwise regu- 
lar and complete in all respects. 

7. In the alternative and without waiving any rights 
thereby, if the Court should conclude that lease instrument 
BLM 042017 was validly issued to intervener Wallis, that 
the defendant be directed to reinstate the lease offers of 
plaintiffs Morgan and Strom, to process those lease offers 
and to the extent that the lease offers are otherwise regu- 
lar and complete in all respects, to issue leases to plaintiff 


Morgan or plaintiff Strom, as the case may require, to all 
lands not embraced in lease instrument BLM 042017. 

8. That defendant and intervener pay to plaintiffs the 
costs of this action. 

9. That plaintiffs have such other and further relief as 
is just and equitable. 


/8/ Marvin J. Sonosky, 
1028 Connecticut Avenue, N.W., 
Washington 6, D.C. 
Attorney for plaintiffs. 
Of Counsel. 
J. Reve, ARMSTRONG, 
Boz 36, 
Rawirxs, WyomMine. 
Ernest M. Surrer, 
P.O. Box 193, 
New Orleans, Louisiana. 


Appendix A, B, and C, to Amended Complaint, are 
omitted. 
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Filed May 11, 1959 
Answer or Derenpant SzaToN TO AMENDED COMPLAINT 


First Defense 


The amended complaint fails to state a claim upon which 
relief can be granted against the defendant. 


Second Defense 


None of the plaintiffs has any standing to sue for any 
relief against the defendant. 


Third Defense 


The action is, in substance and effect, against the United 
States. 
Fourth Defense 


The United States is an indispensable party to the action 
but it has not been and cannot be joined as a party. 


Fifth Defense 
I 


The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in paragraph 1 of the amended complaint. 


I 


The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in paragraph 2 of the amended complaint. For further 
answer to paragraph 2 of the amended complaint the 
defendant avers that the plaintiff Ruth G. Strom as an 
administratrix appointed, qualified and acting under the 
laws of Virginia lacks capacity to sue either in this or 
any other court of the District of Columbia. 


Til 


The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in paragraph 3 of the amended complaint. 
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IV 


The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in paragraph 4 of the amended complaint. 


Vv 


The defendant admits that he is the Secretary of the 
Interior of the United States and that his official residence 
is in the District of Columbia. Defendant is advised and 
believes that the other allegations in paragraph 5 of the 
amended complaint are matters of law which do not re- 
quire answer and, therefore, those allegations are neither 
admitted nor denied. 

vI 


The defendant admits the allegations in paragraph 6 
of the amended complaint. 


VII 


The defendant is advised and believes that the allega- 
tions in paragraph 7 of the amended complaint are matters 
of law which do not require answer and, therefore, those 
allegations are neither admitted nor denied. 


VIII 


The defendant is advised and believes that regulations 
promulgated pursuant to statute are matters which the 
Court must notice judicially and, therefore, the allegations 
in paragraph 8 of the amended complaint are neither ad- 
mitted nor denied. 

Ix 


The defendant admits the allegations in paragraph 9 
of the amended complaint. 


x 


The defendant admits that he has issued an oil and gas 
lease to the intervener Floyd A. Wallis. The defendant 
denies the other allegations in paragraph 10 of the amended 
complaint. 
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The defendant is advised and believes that the allega- 
tions in paragraph 11 of the amended complaint are 
matters of law which do not require answer and, there- 
fore, those allegations are neither admitted nor denied. 


XII 


The defendant admits that the names of the three 
offerors, the serial numbers of their several offers and 
the respective filing dates of those offers are correctly 
tabulated in paragraph 12 of the amended complaint. 

The defendant is without knowledge or information 
as to the source, the bases or the accuracy of the plats 
annexed to the amended complaint and marked Appendix 
B and Appendix C, respectively. 

The defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegation that 
‘plaintiffs cannot locate the Wallis lands’? but the de- 
fendant avers that any competent surveyor can ‘‘locate 
the Wallis lands.’’ 

XTII 


The defendant admits that The California Company 
acquired options to leasehold rights in any leases issued 
to Morgan or Strom on the basis of any of their lease 
offers tabulated in paragraph 12 of the amended complaint. 

The defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
respecting the recording of those options. 

The defendant admits that reports of those options have 
been made pursuant to the requirements of Section 27 of 
the Mineral Leasing Act of February 25, 1920, as amended 
(30 U.S.C. sec. 184). 

The defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegation 
that those options are subject to a joint operating agree- 
ment between The California Company and the Shell Oil 
Company. 

XIV 


The defendant is without knowledge or information suf- 
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ficient to form a belief as to the truth of the allegations in 
paragraph 14 of the amended complaint. 


XV 


The defendant admits the allegations in the first sentence 
in paragraph 15 of the amended complaint. 

The defendant is advised and believes that the allega- 
tions in the second sentence of paragraph 15 of the amended 
complaint are irrelevant and immaterial and do not re- 
quire answer and, therefore, those allegations are neither 
admitted nor denied. 

The defendant is advised and believes that the allega- 
tions in the third sentence of paragraph 15 of the amended 
complaint are irrelevant and immaterial and, therefore, 
those allegations are neither admitted nor denied. 

The defendant is advised and believes that the remaining 
allegations in paragraph 15 of the amended complaint are 
either arguments or conclusions of law or plaintiffs’ in- 
terpretation of an irrelevant document which is not pleaded, 
none of which requires answer and, therefore, those alle- 
gations are neither admitted nor denied. 

For further answer to paragraph 15 of the amended 
complaint the defendant avers that he has found as a 
fact that the lands included in lease BLM 042017 issued 
to Floyd A. Wallis are public lands of the United States 
and defendant also avers that his decision in that con- 
nection is not open to judicial review upon any ground 
alleged in the amended complaint. 


XVI 


The defendant admits the allegations in the first two 
sentences of paragraph 16 of the amended complaint. 

The defendant is without knowledge or information suf- 
ficient to form a belief as to the reason or reasons why 
the plaintiff Morgan filed two separate lease offers. 

The defendant admits the allegations in the fourth, fifth, 
sixth and seventh sentences of paragraph 16 of the amended 
complaint, except that the defendant avers that he is unable 
to determine what the plaintiffs intend by the clause ‘‘after 
the exploratory well in this immediate area was completed 
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as a producer by The California Company and Shell Oil 
Company,’’ and, therefore, he can neither admit nor deny 
it. 
XVII 
For answer to the first subparagraph of paragraph 17 of 
the amended complaint the defendant avers that: 


1. The allegations therein are an interpretation by 
the plaintiffs of a written instrument, which instru- 
ment is not properly pleaded and, therefore, those 
allegations do not require answer; 

. The allegations therein are irrelevant and immate- 
rial since the decision to which plaintiffs refer was 
made by the Director of the Bureau of Land Man- 
agement, one of defendant’s subordinates, and that 
decision of the Director was reviewed by the defend- 
ant and the defendant issued his own decision on 
the questions which required decision; and 

. Regardless of whether the Director’s decision was 
based upon the:assumption alleged in the third sen- 
tence of the first subparagraph of paragraph 17 of 
the amended complaint, the defendant has deter- 
mined and found as a fact that the position of the 
public land survey corner to which Wallis connected 
the metes and bounds description in his public land 
lease offer exists and can be located. 


The defendant denies the allegations in the first sentences 
of the second subparagraph of paragraph 17 of the amended 
complaint. 

The defendant is advised and believes that the remain- 
ing allegations in the second subparagraph of paragraph 17 
of the amended complaint are mere arguments which do 
not require answer and, therefore, those allegations are 
neither admitted nor denied. 


xviii 


For answer to paragraph 18 of the amended complaint 
the defendant avers that: 


1. The allegations therein are irrelevant and immate- 
rial because the decision dated June 5, 1957, by the 
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Director of the Bureau of Land Management, was 
subject to review and was in fact reviewed by the 
defendant who made and issued his own decision 
which, to the extent of any inconsistency, super- 
sedes and overrules the Director’s decision; 

. In his decision the defendant found as a fact that 
the description in Morgan’s lease offer ‘‘is insufh- 
cient to identify the land applied for’”’ (65 I.D. 369, 
376) ; and 

3. The allegations in the first sentence of paragraph 18 
of the amended complaint are plaintiffs’ interpreta- 
tion of a written instrument which is neither in 
the record nor properly pleaded in the amended 
complaint. 

xIx 


The defendant denies the allegations in the first sentence 
in paragraph 19 of the amended complaint. 

The defendant is without knowledge or information suf- 
ficient to form a belief as to the motive which led Ted R. 
Strom to file his lease offers. The defendant admits that 
the metes and bounds descriptions in Strom’s lease offers 
were tied to a public lands survey corner. The defendant 
is without knowledge or information sufficient to form a 
belief as to the truth of the allegation that the public lands 
survey corner used by Strom ‘‘can be located on the 
ground.”’ 

The defendant is advised and believes that the last sen- 
tence in paragraph 19 of the amended complaint merely 
states a conclusion of law which does not require answer 
but, nevertheless, the defendant denies the allegations in 
that sentence. 

xx 


The defendant denies that Strom appealed from the Di- 
rector’s decision of June 5, 1957. 

For answer to the second sentence of paragraph 20 of 
the amended complaint the defendant avers that the alle- 
gations therein are merely plaintiffs’ interpretation of a 
written instrument which is not pleaded, but a true copy 
of that instrument, which is the defendant’s decision of 
August 27, 1958, is annexed hereto, marked ‘“«Exhibit 1”’ 
and prayed to be read as a part hereof. 
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Defendant denies the allegations in the third sentence 
of paragraph 20 of the amended complaint. 


XXI 


The defendant is without knowledge or information suf- 
ficient to form a belief as to the motives which led Morgan 
and Strom to file motions for reconsideration. The defend- 
ant denies that ‘‘the Wallis public land survey corner * * * 
cannot be located on the ground.’’ 


XXII 


For answer to paragraph 22 of the amended complaint 
the defendant avers that the entire paragraph consists of 
mere arguments and conclusions of fact and law and the 
entire paragraph does not contain a single well-pleaded 
allegation of fact, and defendant says that the entire para- 
graph should be stricken. 

The defendant denies that he acted either unlawfully or 
arbitrarily or unreasonably in issuing a lease to Wallis 
and in refusing to issue a lease for the same lands to either 
Morgan or Strom. 

XXIII 


The defendant denies that in issuing a lease to Wallis 
and in refusing to issue a lease for the same lands to either 
Morgan or Strom he acted either unlawfully or arbitrarily 
or unreasonably in any way whatsoever. 

For further answer to paragraph 23 of the amended 
complaint the defendant avers that subparagraphs A, B 
and C are arguments or conclusions of law or matters of 
evidence which cannot be properly included in a pleading 
and, hence, they should be stricken. 


Wuenerorg, having fully answered, the defendant prays 
that the action be dismissed with prejudice and that he have 
judgment for his costs. 


[Exhibit 1 to defendant Seaton’s answer to the amended 
complaint, consisting of a copy of the Secretary’s decision 
under review (Henry S. Morgan et al. (A-27529), 65 I.D. 
369 (August 27, 1958), is omitted. (Same as Exhibit 107 
of Administrative Record.) ] 


27 


Filed May 12, 1959 


. Answer or Fioyp A. Watuis, INTERVENOR, TO AMENDED 
CoMPLAINT 
First Defense 
The amended complaint fails to state a claim upon which 
relief can be granted. 
Second Defense 
None of the plaintiffs has any standing to sue for any 
of the relief requested. 
Third Defense 


The action is, in substance and effect, one against the 
United States. 
Fourth Defense 


The United States is an indispensable party but it has 


not been, and has not consented to be sued in this action. 


Fifth Defense 


(a) The amended complaint requests a preliminary in- 
junction which, among other things, would enjoin the de- 
fendant pendente lite from granting permission to drill 
under intervenor’s lease BLM 042017 which was issued to 
him by the Eastern States Land Office of the Bureau of 
Land Management on December 19, 1958 for a term com- 
mencing January 1, 1959. 

(b) For some time, the plaintiffs The California Com- 
pany and Shell Oil Company have been draining oil and 
gas in the land so leased to intervenor through wells per- 
forated on contiguous land. 

(c) If the requested preliminary injunction were to be 
granted it would permit the continuation of such drainage 
by the plaintiffs The California Company and Shell Oil 
Company through the existing and subsequently drilled 
wells perforated on such contiguous lands, while at the 
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same time tying the hands of the Secretary and the inter- 
venor and preventing them from offsetting that drainage 
by the intervenor drilling wells and producing oil and gas 
on the lands leased to him, all to the great and irreparable 
damage of the United States and the intervenor. This 
would be an unconscionable and inequitable result which 
no court of equity should bring about or even be asked to 
bring about. In asking the court to do so, the plaintiffs 
come into court with unclean hands. The plaintiffs should 
be denied any relief by way of preliminary injunction or 
otherwise. 
Sixth Defense 


1 


The intervenor is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
of paragraph 1 of the amended complaint. 


2 


The intervenor is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
of paragraph 2 of the amended complaint. In further 
answer to said paragraph, as an administratrix, appointed, 
qualified and acting under the laws of Virginia, Ruth G. 
Strom has no capacity to bring an action in this or any 
other court of the District of Columbia. 


3 


The intervenor is without knowledge or belief as to the 
truth of the allegations in paragraph 3 of the amended 
complaint. 

4 


The intervenor is without knowledge or belief as to the 
truth of the allegations in paragraph 4 of the amended 
complaint. 


5 


The intervenor admits that the defendant is the Secre- 
tary of the Interior of the United States and that his offi- 
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cial residence is the District of Columbia; the other allega- 
tions of paragraph 5 of the amended complaint are neither 
admitted nor denied since they are conclusions of law, as 
intervenor is advised and believes. 


6 


The intervenor admits the allegations of paragraph 6 of 
the amended complaint. 


7 


The intervenor neither admits nor denies the allega- 
tions of paragraph 7 of the amended complaint since they 
are conclusions of law, as he is advised and believes. 


8 


The intervenor neither admits nor denies the allegations 
of paragraph 8 of the amended complaint since they are 
matters of law, as he is advised and believes. 


9 


The intervenor admits the allegations of paragraph 9 
of the amended complaint. 
10 


.The intervenor denies the allegations of paragraph 10 
of the amended complaint except that he admits that the 
defendant issued an oil and gas lease to the intervenor. 


11 


The intervenor neither admits nor denies the allegations 
of paragraph 11 of the amended complaint since they are 
conclusions of law, as he is advised and believes. 


12 


The intervenor admits that the names of the three of- 
ferors, the serial numbers of their several offers and their 
respective filing dates are tabulated in paragraph 12 of 
the amended complaint. 

The intervenor is without knowledge or information as 
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to the sources, bases or accuracy of the plats annexed to 
the amended complaint and marked Appendix B and Ap- 
pendix C, respectively. 

The intervenor is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegation 
that ‘‘plaintiffs cannot locate the Wallis lands ;”’ intervenor 
alleges and the defendant found that ‘‘the Wallis lands’’ 
can be located. 

13 


The intervenor admits the allegations of paragraph 13 
of the amended complaint, except that he denies knowledge 
or information sufficient to form a belief as to the terms 
and other facts respecting the joint operating agreement 
between The California Company and the Shell Oil Com- 
pany. 

14 


The intervenor is without knowledge or information suf- 
ficient to form a belief as to the allegations of paragraph 14 
of the amended complaint. 

15 


The intervenor admits the allegations of the first sen- 
tence of paragraph 15 of the amended complaint. 

The intervenor is advised and believes that the allega- 
tions of the second and third sentences of paragraph 15 of 
the amended complaint are irrelevant and immaterial and 
do not require answer, and, therefore, they are neither ad- 
mitted nor denied. 

The other allegations of paragraph 15 of the amended 
complaint are either arguments or conclusions of law, or 
plaintiffs’ interpretation of an irrelevant, unpleaded docu- 
ment, none of which allegations requires answer. 

For further answer to paragraph 15 of the amended 
complaint the intervenor alleges that the defendant has 
found as a fact that the lands included in lease BLM 042017 
issued to Floyd A. Wallis are public lands of the United 
States, and that his decision in that connection is not open 
to judicial review upon any ground alleged in the amended 
complaint. 
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Intervenor further avers that Morgan is in no event en- 
titled to a lease of the lands in controversy. 
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The intervenor admits the allegations of the first two 
sentences of paragraph 16 of the amended complaint. — 
The intervenor denies knowledge or information suffi- 
cient to form a belief as to the allegations of the third 
sentence of paragraph 16 of the amended complaint. 
Moreover, said allegations are in any event immaterial, 
The intervenor admits the allegations of the fourth, fifth, 
sixth and seventh sentences of paragraph 16 of the amended 
complaint, except that intervenor is unable to determine 
what the plaintiffs intend by the clause ‘‘after the explora- 
tory well in this immediate area was completed as a pro- 
ducer by The California Company and Shell Oil Com- 
pany’’, and said clause is in any event immaterial, and, 
therefore, the said clause is neither admitted nor denied. 
Intervenor further alleges that the description in plain- 
tiff Morgan’s acquired lands offer is the same as the 
description in Morgan’s public land offer, which the Secre- 
tary held was insufficient to identify the lands applied for, 
earned Morgan no priority and must be rejected. Thus, 
even if otherwise valid and subsisting, Morgan’s acquired 
land offer in any event earned him no priority and would 
have to be rejected for failure to contain a complete and 
accurate description, sufficient to identify the land desired. 


17 


The intervenor alleges as to the first subparagraph of 
paragraph 17 of the amended complaint: 


1. The allegations thereof are an interpretation of a 
written instrument not properly pleaded, and, therefore, 
do not require answer. 

2. The allegations thereof are irrelevant and immaterial 
since the decision to which plaintiffs refer was made by 
the Director of the Bureau of Land Management, one of 
defendant’s subordinates; that decision was reviewed by 
the defendant and the defendant issued his own decision 
on the questions which required decision. 
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3. Regardless of whether the Director’s decision was 
based upon the assumption alleged in the third sentence 
of the first subparagraph of paragraph 17 of the amended 
complaint, the defendant has determined and found as a 
fact that the position of the public land survey corner to 
which Wallis connected his metes and bounds description 
in his public land lease offer exists and can be located. 

4. The Director’s decision of June 6, 1956 gave all parties 
time in which to show cause why action should not be taken 
in accordance with the views expressed therein. In re- 
sponse, and at all times thereafter, Wallis has preserved 
his rights under his acquired land applications. In Mor- 
gan’s response to the said order to show cause, he showed 
no cause with respect to, and did not dispute any of the 
findings and conclusions of the Director concerning the 
lands involved being public lands, nor did he show cause 
with respect to the denial of his acquired land application. 
Thus, Morgan acquiesced in those findings and conclusions 
and in the denial of his acquired land application, and 
abandoned any rights with respect to it. In his 1957 de- 
cision, the Director held that Morgan had failed to show 
cause concerning the rejection of his acquired land appli- 
cation, finally rejected it, and as to it closed the case and 
disposed of the appeal from the Eastern States Land Office. 
Moreover, on his appeal to the Secretary from the Direc- 
tor’s decision rejecting his public land application, plain- 
tiff did not dispute the said findings and conclusions and 
throughout all the proceedings in the Department of the 
Interior Morgan maintained his public land offer and 
sought a public land lease thereunder. 

As to the second subparagraph of paragraph 17 of the 
amended complaint, the intervenor denies the allegations 
of the first sentence; he is advised and believes that the 
remaining allegations of that subparagraph are mere argu- 
ments which do not require answer and, therefore, those 
allegations are neither admitted nor denied. Moreover, in 
further answer to the said second subparagraph of para- 
graph 17 as well as in answer to the first sentence of 
paragraph 19, the intervenor alleges that belatedly and 
after intervenor had filed offer BLM 042017 on March 8, . 
1956, Morgan four days later filed an amendment to his 
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offer BLM 036377, by which he purported to supply a con- 
nection from the most easterly corner of section 10, T. 248., 
R. 30 E., to his description of parcel VI therein; and on 
June 20, 1956, plaintiff filed five further amendments to 
BLM 036377, by which he purported to supply such a con- 
nection to each of his descriptions of parcels I through V 
from the very same corner used by intervenor in his offer 
BLM 042017, to wit, the southeast corner of fractional 
section 3, T. 24 S., R. 30 E. 
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As to paragraph 18 of the amended complaint, the inter- 
venor alleges: 


1. The allegations thereof are irrelevant and immaterial 
because the decision dated June 5, 1957 by the Director of 
the Bureau of Land Management was subject to review and 
was in fact reviewed by the defendant who made his own 
decision which, to the extent of any inconsistency, super- 
cedes and overrules the Director’s decision. 

2. In his decision the defendant found as a fact that 
the description in Morgan’s public land lease offer ‘‘is 
insufficient to identify the land applied for.’’ (65 ID. 
369, 376.) 

3. The allegations of the first sentence of paragraph 18 
are plaintiffs’ interpretation of a written instrument which 
is neither in the record nor properly pleaded in the amended 
complaint. 

19 


The intervenor denies the allegations of the first sen- 
tence of paragraph 19 of the amended complaint. 

The intervenor is without knowledge or information suf- 
ficient to form a belief as to the motive which led Ted R. 
Strom to file his lease offers. Intervenor admits that the 
metes and bounds descriptions in Strom’s offers purport 
to be tied to a public lands survey corner. Intervenor is 
without knowledge or information sufficient to form a belief 
as to the truth of the allegation that the public land survey 
corner used by Strom ‘‘can be located on the ground.’’ 

-The intervenor is advised and believes that the last sen- 
tence of paragraph 19 of the amended complaint sets forth 
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a conclusion of law to which an answer is not required; 
however, intervenor denies the allegations of that sentence. 
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The intervenor denies that Strom appealed from the 
Director’s decision of June 5, 1957, as is alleged in para- 
graph 20, first sentence, of the amended complaint. 

With respect to the second sentence of paragraph 20 
of the amended complaint, intervenor alleges that the alle- 
gations thereof are merely plaintiffs’ interpretation of 
a written instrument which is not pleaded, but the true 
copy of that instrument, the defendant’s decision of August 
27, 1958, is annexed to the defendant’s answer to the 
amended complaint as Exhibit 1, is incorporated herein 
by reference and is made a part hereof. 

The intervenor denies the allegations of the third sen- 
tence of paragraph 20 of the amended complaint. 
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The intervenor denies knowledge or information suf- 
ficient to form a belief as to the motives of Morgan and 
Strom in filing motions for reconsideration. He denies 
that ‘‘the Wallis public land survey corner * * * cannot 
be located on the ground.’’ 
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The intervenor alleges as to paragraph 22 of the amended 
complaint that it consists of arguments and conclusions 
of fact and law, it does not contain a well pleaded allega- 
tion of fact and the entire paragraph should be stricken. 

The intervenor denies that the defendant acted unlaw- 
fully, arbitrarily or unreasonably in any way whatsoever 
in issuing a lease to Wallis and in refusing to issue a 
lease for the lands covered by the Wallis lease to either 
Morgan or Strom. 

The intervenor further alleges that the official whose 
actions are material to this action is the Secretary, for 
whom the Solicitor was acting; the alleged ‘‘conflicts and 
contradictions’? between the Solicitor and the Director 
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of the Bureau of Land Management, if any exist, are im- 
material; the Solicitor and the Director both decided that 
Morgan was not entitled to a lease and that Wallis’ public 
land offer was the first proper one filed. 
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The intervenor denies that in issuing a lease to Wallis 
and in refusing to issue a lease for the same lands to 
either Morgan or Strom, he acted either unlawfully, ar- 
bitrarily or unreasonably in any way whatsoever. 

For further answer to paragraph 23 of the amended 
complaint, the intervenor avers that subparagraphs A, 
B and C are arguments or conclusions of law or matters 
of evidence not properly included in a pleading and, hence, 
they should be stricken. 


Wuererore, the intervenor prays that the action be 
dismissed with prejudice and that he have judgment for 
his costs. 
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Filed June 10, 1959 


Answer or Patrick A. McKenna, InTERVENER, TO 
AMENDED COMPLAINT 


First Defense 
The amended complaint fails to state a claim upon which 
relief can be granted. 
Second Defense 


Plaintiffs have no standing to sue for the relief which 
they seek. 
‘Third Defense 


This action is, in substance and effect, one against the 
United States but the United States has not consented 
to be sued. 

Fourth Defense 


The United States is an indispensable party but the 


United States has not been and cannot be joined as a party 
defendant. 


Fifth Defense 


This intervener avers that to grant the motion for pre- 
liminary injunction filed by Henry S. Morgan, the original 
plaintiff in this action (herein referred to as Morgan), 
on December 24, 1958 would be unconscionable and in- 
equitable and should be denied since it would allow The Cal- 
ifornia Company and The Shell Oil Company, now plain- 
tiffs in this action, to continue draining oil and gas from 
the lands leased to Floyd A. Wallis (an intervener in this 
action and herein referred to as Wallis) pursuant to Lease 
BLM 042017, which is the subject-matter of this action, 
through wells perforated on adjoining lands. 


Sixth Defense 
1 


This intervener is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 1 of the amended complaint. 


37 


2 


This intervener is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of 
paragraph 2 of the amended complaint. 


3 


This intervener is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
of paragraph 3 of the amended complaint except as to those 
allegations thereof as may be conclusions of law and as to 
such allegations, this intervener is advised by counsel that 
he is not required to answer. 


4 


This intervener is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of 
paragraph 4 of the amended complaint except as to those 
allegations thereof as may be conclusions of law and as 
to such allegations, this intervener is advised by counsel 


that he is not required to answer. 


5 


o9) 


This intervener admits the allegations of paragraph 5 
of the amended complaint that the defendant is the Secre- 
tary of the Interior of the United States and that the offi- 
cial residence of the defendant is the District of Columbia 
but he is advised by counsel that the remaining allegations 
thereof are conclusions of law which he is not required to 
answer. 

6 

This intervener admits the allegations of paragraph 6 

of the amended complaint. 


° 


7 
This intervener is advised by counsel that the allegations 
of paragraph 7 of the amended complaint are conclusions 
of law which he is not required to answer. 
8 


This intervener is advised by counsel that the allegations 
of paragraph 8 of the amended complaint are conclusions 
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of law which he is not required to answer but he admits 
that the regulations therein referred to and set forth in 
Appendix A of the amended complaint either contain or 
did contain, as the case may be, the provisions as thereunder 


quoted. 
9 


This intervener admits the allegations of the first two 
sentences of paragraph 9 of the amended complaint and as 
to the allegations of the third sentence thereof, he is ad- 
vised by counsel that such are conclusions of law which he 
is not required to answer. 


10 


This intervener admits the allegations of the first sen- 
tence of paragraph 10 of the amended complaint that plain- 
tiffs are complaining because defendant issued an oil and 
gas lease to Wallis and as to the remaining allegations of 
said paragraph 10, this intervener is advised by counsel 
that such are conclusions of law which he is not required 


to answer. 
11 


The intervener is advised by counsel that the allegations 
of paragraph 11 of the amended complaint are conclusions 
of law which he is not required to answer. 


-12 


This intervener admits the allegations of paragraph 12 
of the amended complaint respecting the offeror, serial: 
number and filing date of each of the certain oil and gas 
lease offers indicated thereunder but as to the remaining 
allegations of said paragraph 12, this intervener is advised 
by counsel that such are either conclusions of law which he 
is not required to answer or are allegations which do not 


require an answer. 
13 


This intervener is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
of paragraph 13 of the amended complaint except as to 
those allegations thereof as may be conclusions of law and 
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as to such allegations, this intervener is advised by counsel 
that he is not required to answer. 


14 


This intervener is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of 
paragraph 14 of the amended complaint. 


15 


This intervener admits the allegations of the first sen- 
tence of the first subparagraph of paragraph 15 of the 
amended complaint and as to the allegations of the second 
and third sentences thereof, he states that he is without 
knowledge or information sufficient to form a belief as to 
the truth of those allegations. 

This intervener is advised by counsel that the remaining 
allegations of said paragraph 15 are conclusions of law 
which he is not required to answer. 


16 


This intervener denies the allegations of paragraph 16 
of the amended complaint that on January 23, 1954, Morgan 
filed two separate offers to lease the Lands in Controversy, 
as defined in the amended complaint, that on June 2, 1954, 
Wallis filed offers to lease the Lands in Controversy, as 
defined in the amended complaint, and that before March 8, 
1956, an ‘‘exploratory well in this immediate area was 
completed as a producer by The California Company and 
Shell Oil Company’’; but he admits the remaining alle- 
gations of said paragraph 16 except as to the allegations 
that separate lease offers were filed by Morgan because 
he could not determine whether the lands were public lands 
or acquired lands and as to such allegations, this intervener 
is without knowledge or information sufficient to form a 
belief as to their truth. 


17 


This intervener denies the allegations of the first sub- 
paragraph of paragraph 17 of the amended complaint but 
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avers that the Director, Bureau of Land Management (here- 
in referred to as the Director), in his decision of June 7, 
1956, held, inter alia, that (1) the application, designated 
as BLM-A 036376, of Morgan was subject to rejection in 
its entirety because there were no acquired lands covered 
in the application, (2) the applications, designated as 
BLM-A 037435 through 037439, of Wallis, were subject to 
rejection in their entirety because there were no acquired 
lands covered in those applications, and (3) the application, 
designated as BLM 036377, of Morgan was subject to re- 
jection as to parcels I, II, III, IV and V because the de- 
scriptions therefor were not connected with a corner of the 
public land surveys; and this intervener further avers that 
in the 1956 decision, all parties were given 30 days in which 
to show cause, and to submit evidence and briefs, why action 
should not be taken in accordance with the views expressed 
therein but that, while briefs were accordingly submitted 
in pursuance thereof, Morgan did not dispute the holding of 
the 1956 decision that the lands referred to under BLM-A 
036376 were public, and not acquired, lands. 

This intervener denies the allegations of the first two 
sentences of the second subparagraph of said paragraph 17 
and as to the allegations of the third sentence thereof, this 
intervener is advised by counsel that such are conclusions 
of law which he is not required to answer. 


18 


This intervener denies the allegations of paragraph 18 of 
the amended complaint but avers that the Director in his 
decision of June 5, 1957, held that (1) the failure of Morgan 
to connect his metes and bounds description, as contained 
in his public land lease offer, to a corner of a public land 
survey was a fatal defect, (2) the description contained in 
said offer of Morgan was insufficient, under the regulation, 
to identify the lands referred to thereunder and (3) the 
description of Wallis, as contained in his public land lease 
offer, was sufficient. 4 

1 


This intervener is advised by counsel that the allegations 
of paragraph 19 of the amended complaint are conclusions | 
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of law which he is not required to answer, but as to those 
allegations thereof as may be allegations of fact, this in- 
tervener denies each and every one. 


20 


This intervener admits the allegations of paragraph 20 of 
the amended complaint that Morgan and Ted R. Strom 
(decedent of the plaintiff, Ruth G. Strom, in this action and 
herein referred to as Strom) both appealed to the Secre- 
tary of the Interior from the decision of June 5, 1957 of 
the Director, and that in his decision of August 27, 1958, 
the Solicitor, Department of the Interior (herein referred 
to as the Solicitor), held that Morgan’s public land lease 
offer did not contain a description sufficient to identify the 
Iand and the description did not connect to a public land 
survey corner but he denies the remaining allegations of 
said paragraph 20 and avers that in his 1958 decision, the 
Solicitor further held, inter alia, that (1) the lands in ques- 
tion in this action were public lands of the United States 
and, therefore, the acquired land lease offers of Morgan, 
Wallis and Strom were rejected and (2) the descriptions 
of the Wallis public land lease offer were sufficient to 
identify the lands and were connected to a public land 
survey corner. 

21 


This intervener denies the allegations of paragraph 21 of 
the amended complaint except the allegations thereof that 
public land lease BLM 042017 was issued to Wallis on De- 
cember 19, 1958, which he admits, and avers that said public 
land lease became effective January 1, 1959 and motions 
for reconsideration of the 1958 decision of the Solicitor were 
filed by both Morgan and Strom which were denied on De- 
cember 18, 1958. 

22 


This intervener is advised by counsel that the allegations 
of the first subparagraph of paragraph 22 of the amended 
complaint are conclusions of law which he is not required 
to answer. 

This intervener denies the allegations of the first sen- 
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tence of the first subparagraph of Part A of said para- 
graph 22 and avers that the Director, in his 1957 decision, 
stated that, ‘‘It is a clear expression of the Department’s 
position that in order for it to identify the land for its pur- 
poses the metes and bounds of the lines enclosing the tract 
applied for must be given in order that its limits in all 
directions of the compass may be determined and it must 
be connected with a corner of the public land survey in 
order that its exact position on the earth and in relation 
to the Bureau of Land Management’s official plats and field 
notes may be known to those officials and employees of the 
Bureau whose duty it is to receive and act upon public land 
applications and offers.’’ (p. 3) This intervener is ad- 
vised by counsel that the allegations of the second sentence 
of said first subparagraph are conclusions of law which he 
is not required to answer but as to those allegations thereof 
as may be allegations of fact, this intervener denies each 
and every one, and avers that it was the view of the Director 
in his 1957 decision that it is the metes and bounds de- 
scription of a particular tract of land coupled with the 
connection of such metes and bounds description to a corner 
of a public land survey that permits the personnel of the 
Bureau of Land Management to know the ‘‘exact’’ position 
of the particular tract of land on earth in relation to the 
Bureau’s official plats and field notes. 

This intervener is advised by counsel that the allegations 
of the second subparagraph of Part A of said paragraph 22 
are conclusions of law which he is not required to answer 
but as to those allegations thereof as may be allegations 
of fact, this intervener denies each and every one, and 
avers that in his 1958 decision, the Solicitor stated, inter 
alia, that (1) if the connection aids the land office and 
other applicants in locating the land applied for, it has 
fulfilled its function, (2) without a tie to a public land 
corner, a metes and bounds description of an unsurveyed 
tract could be extremely difficult to locate, even though 
the descriptions were accurate, but a tie having been made 
to a public land corner, whether the monument exists or 
not, it is possible to approximate the site of the surveyed 
area, (3) and from then on the propriety of the description 
is dependent upon its own accuracy and completeness and 
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(4) even if the courses and distances from the public land 
corner to the true point of beginning were inaccurate,. the 
general rule is that natural and artificial monuments in 
the metes and bounds description would control over the 
former. 

This intervener is advised by counsel that the allegations 
of the third and fourth subparagraphs of Part A of said 
paragraph 22 are conclusions of law which he is not re- 
quired to answer but as to those allegations thereof as 
may be allegations of fact, this intervener denies each 
and every one and avers that there is no inconsistency 
between the view of the Director in his 1957 decision‘ that 
both the metes and bounds description of the unsurveyed 
land and the connection of such description to a public 
survey corner permit the personnel of the Bureau of Land 
Management to know the ‘‘exact’’ position of the land on 
the earth in relations to the said Bureau’s official plats and 
records and the view of the Solicitor in his 1958 decision 
that the tie itself, locating the unsurveyed land with refer- 
ence to the public land corner, makes it possible to approxi- 
mate the site of the unsurveyed land. 

This intervener admits the allegations of the first sub- 
paragraph of Part B of said paragraph 22 that the Director 
in his 1956 decision held that the Wallis description was 
properly connected to a public land survey corner but de- 
nies the remaining allegations thereof and avers that the 
Director in his 1956 decision stated that, ‘‘It is realized 
that it may be conclusively presumed that no actual public 
land survey corners are available in the instant case, but 
where this is the situation, the connection must be made 
to the position for such a corner, or if the position cannot 
be determined from natural monuments and features, then 
it must be re-established in accordance with accepted survey 
practices for establishing lost or obliterated corners.’’ 
(p. 29) 

This intervener admits the allegations of the first sen- 
tence of the second subparagraph of Part B of said para- 
graph 22 that following the 1956 decision, Morgan argued 
before the Director that Wallis could not comply with the 
1956 decision because Wallis could not re-establish the 
position of the public land corners to which he attempted 
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to connect but he denies the allegations of the second sen- 
tence of said second subparagraph and avers that Morgan 
did file a report by a civil engineer, allegedly registered 
in Louisiana, in the employ of The California Company, 
a plaintiff in this action, which purports to conclude that 
the public land survey corner to which Wallis allegedly 
attempted to connect could not be located. 

This intervener is advised by counsel that the allega- 
tions of the third subparagraph of Part B of said para- 
graph 22 are conclusions of law which he is not required to 
answer but as to those allegations thereof as may be alle- 
gations of fact, this intervener denies each and every one 
and avers that the Director stated as follows on pages 7 
and 8 of his 1957 decision: 


‘‘Much of the land included in the Connally survey 
in the vicinity of the land is under oil and gas lease. 
It cannot be successfully contended that these leases 
are not to be recognized in terms of the (official) Con- 
nally surveys. Since they must be so recognized, it 
is obvious that the adjacent, unsurveyed lands should 
be leased conformably with these leased descriptions. 
The difficulty of finding corner monuments or even of 
locating their positions in the area in question is ob- 
vious even if the Connally survey was a model of ac- 
curacy. But unless or until it is officially determined 
that the corner positions cannot be determined and 
the plat is officially suspended, that plat governs... 
Thus, as a practical matter so that the Bureau may 
know what land is involved, it is necessary to inte- 
grate the description of unsurveyed lands in lease 
offers with the public surveys and ex parte evidence 
purporting to show that the survey is wrong cannot 
be considered so long as the survey remains outstand- 
ing.’’ 


This intervener denies the allegations of the first sen- 
tence of the fourth subparagraph of Part B of said para- 
graph 22 but avers that the defendant rejected Morgan’s 
public land lease offer because it contained a land descrip- 
tion insufficient to identify the land:and because its metes 
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and bounds descriptions were not tied by course and dis- 
tance to a corner of a public land survey, and this inter- 
vener admits the allegations of the second sentence of said 
fourth subparagraph that the defendant issued a lease 
to Wallis but denies the allegations thereof that the cor- 
ner to which Wallis attempted to locate cannot be located 
by Wallis or anyone else. This intervener is advised by 
counsel that the allegations of the third sentence of said 
fourth subparagraph are conclusions of law which he is 
not required to answer. 

This intervener denies the allegations of the first and 
second subparagraphs of Part C of said paragraph 22 and 
avers that the Director in his 1957 decision held that the 
description contained in Morgan’s public land lease offer 
was insufficient, under the regulation, to identify the land. 

This intervener denies the allegations of the third sub- 
paragraph of Part C of said paragraph 22 and avers that 
the Solicitor stated as follows in his 1958 decision: 


‘*, .. The topography of the land as shown on the 1898 
map, which [Morgan] submitted, has undergone great 
changes and there is no relation between the lands 
shown on the map and the topographic items referred 
to by Morgan. On the basis of the language in Mor- 
gan’s descriptions and the map which accompanied 
his application, I find that the original inability of 
both the Army Engineers and the Cadastral Engineers 
to locate the land applied for, which was overcome 
only by maps filed by a third party in another case, 
is easily understandable. This description, which is 
a composite of non-existent corners depicted upon 
an unofficial map made by projection and some exist- 
ing points and features of the banks lining the South- 
west Pass which are not shown upon the map, is, in 
my opinion, insufficient to identify the land applied for. 
The map accompanying the offer does not show the 
tracts applied for. The corners referred to as parts 
of the metes and bounds descriptions cannot be found 
upon the ground nor can they be located by reference 
to the 1898 map and other parts of the description.’’ 
(65 LD. at pages 375 and. 376) 
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This intervener is advised by counsel that the allegations 
of the fourth and fifth subparagraphs of Part C of said 
paragraph 22 are conclusions of law which he is not re- 
quired to answer but as to those allegations thereof as 
may be allegations of fact, this intervener denies each 
and every one and avers that as to the Morgan public 
land lease offer, the Solicitor stated in his 1958 decision 
that ‘‘The corners referred to as parts of the metes and 
bounds descriptions cannot be found upon the ground nor 
can they be located by reference to the 1898 map and other 
parts of the description.’’ (65 I.D. at page 376) and that 
as to the description in the Wallis public land lease offer, 
the Solicitor stated further on in the same decision that: 


‘6... Wallis described the parcels he applied for by 
reference to corners of the same unofficial survey 
that Morgan used, combined with references to exist- 
ing physical features of the land, and by referring to 
a recent map of the area prepared by the Corps of 
Engineers on which the tracts applied for are clearly 
depicted. He submitted a copy of the map with his 


application and made it part thereof. This map, which 
is in the Scale of 1” equals 800 feet, shows in great 
detail the topography of the area, the location of dikes, 
jetties, and buildings, parallels of latitude, meridians 
of longitude, contour lines, the sections surveyed by 
Connelly, and the approximate subdivisions of the un- 
surveyed areas. The map is so detailed and the areas 
applied for so plainly shown that there does not seem 
to be the slightest doubt that the boundaries of the 
several tracts could be located on the ground.’’ (65 
LD. at page 377) 


This intervener denies the allegations of the first two 
sentences of the first subparagraph of Part D of said para- 
graph 22 and as to the third sentence thereof, this inter- 
vener admits the Solicitor made the statement as quoted 
therein but avers that such statement was made in the 
following context of the Solicitor’s 1958 decision: 


««. . . [W]Jhen an area has been surveyed by another 
agency of the United States Government and an ac- 
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curate and detailed map of the area is available, there 
is no reason not to take advantage of it in designating 
portions of the mapped area for which the offeror is 
applying. It seems to me that the marking out of a 
tract on a map as detailed as the one Wallis used ts 
no less useful than relying solely upon courses and 
distances to describe the same land. Any line used 
as part of a description can easily be converted into 
courses and distances and in addition its location 
checked by reference to other features shown upon 
the map. Since there should be no difficulty in locat- 
ing the tracts applied for, the purpose of the regula- 
tion has been satisfied.”’ (65 ID. at page 379; em- 
phasis supplied) 


This intervener, therefore, further avers that the state- 
ment of the Solicitor quoted in said third sentence was 
with reference to data which may be used to supplement 
the descriptions required by the regulations and that de- 
tailed maps may be used to which the required metes and 
bounds description can be related. 

This intervener is advised by counsel that the first sen- 
tence of the second subparagraph of Part D of said para- 
graph 22 does not contain an allegation which he is re- 
quired to answer and as to the second sentence thereof, 
this intervener admits that the Director in his 1957 de- 
cision made the statement as quoted therein but avers 
that by his statements, it was the position of the Director 
that such a plat or map, as in reference, could be used to 
supplement the description required by the regulations, 
not to replace, or be substituted for, such description or 
be used ‘‘in lieu thereof.’’ 

This intervener is advised by counsel that the allega- 
tions of the third subparagraph of Part D of said para- 
graph 22 are conclusions of law which he is not required 
to answer but as to those allegations thereof as may be 
allegations of fact, this intervener denies each and every 
one and avers that there is no inconsistency between the 
statement of the Solicitor quoted in the first subparagraph 
of said Part D and the statement of the Director quoted 
in the second subparagraph thereof in that the Solicitor 
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was merely describing the use that might be made of a 
supplementary map, while the Director was merely saying 
that such a supplementary map cannot be used ‘‘in lieu’’ 
of the description required by the regulations; that it can 
only supplement, not replace nor be a substitute for, such 
description. 

This intervener denies the allegations of the first sen- 
tence of the first subparagraph of Part E of said para- 
graph 22 and avers that it was the view of the Solicitor 
in his 1958 decision regarding the public land lease offer 
of Wallis and the map in question that, ‘‘From the various 
items on the map, such as natural features and designa- 
tions of latitude and longtitude, combined with the words 
of description in the offer and the shading of the areas 
applied for on the map, it seems that the location of these 
tracts has been made with extreme accuracy.’’ (65 ID. 
at page 379; emphasis supplied) This intervener admits 
the allegations of the second sentence of said first sub- 
paragraph. 

This intervener is advised by counsel that the allega- 
tions of the second subparagraph of Part E of said para- 
graph 22 are conclusions of law which he is not required 
to answer and as to those allegations thereof as may be 
allegations of fact, this intervener denies each and every 
one and avers that when unsurveyed lands are involved 
in an offer to lease, such as in this case, there is no possible 
way for the Department to identify the lands, as described 
by metes and bounds, ‘‘from its own records’’ except for 
the requirement that such description be connected to a 
public survey corner, which is a record of the Department; 
and this intervener further avers that the map of the Corps 
of Engineers referred to in the said second subparagraph 
was used by Wallis to supplement, and was incorporated 
as a part of, the metes and bounds description in order 
to assist the Department’s identification of the lands ‘‘from 
its own records’’ which in a situation involving, as here, 
unsurveyed lands could only be accomplished by a con- 
nection of such description to a public land survey corner, 
the public survey corner being the record of the Depart- 
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ment and the point of official reference: in its identifica- 
tion of the lands. 

This intervener denies the allegations of the first three 
sentences of the third subparagraph of Part E of said 
paragraph 22 and as to the remaining allegations thereof, 
this intervener is advised by counsel that such are con- 
clusions of law which he is not required to answer. 

This intervener admits the allegations of the first two 
sentences of Part F of said paragraph 22 but denies the 
allegations of the third and fourth sentences thereof and 
avers that the Solicitor, in his letter of December 18, 1958 
to Mr. Armstrong, attorney for Strom, refused to recon- 
sider the matter for the reasons that (1) the arguments 
upon which the requests therefor were based were essen- 
tially the same as had been previously urged and had been 
thoroughly examined prior to the decision of the Solicitor 
of August 27, 1958 and that (2) the comments from the 
Corps of Engineers, regarding the detailed map which 
Wallis used to supplement, and which had been incorpo- 
rated as part of, his metes and bounds description, were 
fully consistent with the conclusions reached in the said 
decision of August 27, 1958. This intervener is advised 
by counsel that the remaining allegations of the said Part 
¥ are conclusions of law which he is not required to answer. 


23 


This intervener is advised by counsel that the allegations 
of the first subparagraph of paragraph 23 of the amended 
complaint are conclusions of law which he is not required 
to answer. 

This intervener admits. the allegations of Part A of said 
paragraph 23 that effective May 1, 1955 the Department 
of the Interior issued a slant drill permit which the Secre- 
tary upheld on September 19, 1958 but denies the remain- 
ing allegations thereof except the allegations of the last 
sentence of said Part A and as to such allegations, this 
intervener is advised by counsel that such are conclusions 
of law which he is not required to answer. This intervener 
avers that said permit was issued to drill slant wells from 
or through the lands covered by the description in the lease 
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offers of Morgan as supplemented by other maps not a 
part thereof and that since only easements or rights-of-way 
were involved, the mandatory regulations governing public 
land lease offers were not applicable and with respect to 
which there was no need to comply. 

This intervener is advised by counsel that the allega- 
tions of the first sentence of the first subparagraph of 
Part B of said paragraph 23 are conclusions of law which 
he is not required to answer and denies the remaining 
allegations of said first subparagraph except he admits 
that lease offers of Morgan were submitted to the Office 
of Cadastral Engineers and the lease offers of Wallis were 
not and avers that the views of said Office respecting the 
descriptions contained in the lease offers of Morgan were 
based upon maps which were not a part thereof and to 
which no reference was made therein; and this intervener 
further avers that there is no requirement for such a sub- 
mission. 

This intervener is advised by counsel that the allegations 
of the second subparagraph of Part B of said paragraph 
93 are conclusions of law which he is not required to 
answer. 

This intervener denies the allegations of the first sub- 
paragraph of Part C of said paragraph 23 and avers that 
the Solicitor expressed the views in his 1958 decision that 
“The topography of the land as shown on the 1898 map, 
which [Morgan] submitted, has undergone great changes 
and there is no relation between the lands shown on the 
map and the topographic items referred to by Morgan.”’ 
(65 LD. at page 376; emphasis supplied), that, ‘*. . . {lif 
Morgan’s descriptions are read in the light of existing 
topographical features, they apparently become more mean- 
ingfal’’ but only if other maps, not a part of the lease 
offers, are obtained for comparison (65 LD. at page 374; 
emphasis supplied), and that, “Although it is clear that 
the land applied for by Morgan has been identified and 
that there is now little dispute as to the areas sought by 
the several applicants, it does not follow that the descrip- 
tions in Morgan’s acquired lands and public land appli- 
cations were sufficient to identify the land when they were 
filed.”? (65 LD. at page 375; emphasis supplied.) 
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This intervener denies the allegations of the first sen- 
tence of the second subparagraph of Part C of said para- 
graph 23 and as to the remaining allegations of said 
second subparagraph, this intervener is advised by counsel 
that such are allegations of law which he is not required 
to answer. 
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Filed June 17, 1959 


Awswer or Samus, Naxasuan, Inrervenor, TO AMENDED 
CoMPLAINT 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted. 
Second Defense 


This action is in substance and effect one against the 
United States. The United States has not consented to 
be sued in this action. The United States is an indis- 
pensable party but it has not and cannot be joined as a 
party defendant. f 
Third Defense 


Plaintiff has no standing to sue for the relief which he 


seeks. 
Fourth Defense 


1. This intervenor is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 1 of the amended complaint. 

2. This intervenor is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 2 of the amended complaint. 

3. This intervenor is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 3 of the amended complaint. 

4. This intervenor is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 4 of the amended complaint. 

5. This intervenor admits the allegations of paragraph 
5 of the amended complaint that the defendant is the Secre- 
tary of the Interior of the United States and that the of- 
ficial residence of the defendant is the District of Columbia. 
The remaining allegations thereof are conclusions of law 
which and do not require an answer. 

6. This intervenor admits the allegations of paragraph 
6 of the amended complaint. 
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7. The allegations of paragraph 7 of the amended com- 
plaint are conclusions of law which do not require an an- 
swer. 

8. This intervenor admits that the regulations set forth 
in Appendix A contain the provisions quoted therein. The 
remaining allegations of paragraph 8 of the amended com- 
plaint are conclusions of law which do not require an an- 
swer. 

9. This intervenor admits the allegations of the first two 
sentences of paragraph 9 of the amended complaint. The 
allegations of the third sentence of paragraph 9 are con- 
clusions of law which do not require an answer. 

10. This intervenor admits the allegations of the first 
sentence of paragraph 10 of the amended complaint. The 
remaining allegations of said paragraph 10 are denied. 

11. The allegations of paragraph 11 of the amended com- 
plaint are conclusions of law which do not require an an- 
swer. 

12. This intervenor admits that names of the three of- 
ferors, the serial numbers of their several offers and the 
respective filing dates of those offers are correctly tabu- 
lated in paragraph 12 of the amended complaint. The 
remaining allegations of said paragraph 12 are either con- 
clusions of law which do not require an answer or are alle- 
gations which do not require an answer. This intervenor 
is without knowledge or information sufficient to form a 
belief as to the truth of the allegation that ‘‘plaintiffs 
cannot locate the Wallis land.’’ 

13. This intervenor is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 13 of the amended complaint except as to 
those allegations thereof as may be conclusions of law and 
as to such allegations no answer is required. 

14. This intervenor is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 14 of the amended complaint. 

15. This intervenor admits the allegations of the first 
sentence of the first subparagraph of paragraph 15 of the 
amended complaint. As to the allegations of the second 
and third sentences thereof, he is without knowledge or 
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information sufficient to form a belief as to the truth of 
those allegations. 

The remaining allegations of said paragraph 15 are con- 
clusions of law which do not require an answer. 

16. This intervenor admits that the plaintiff filed two 
offers, one an acquired lands lease offer, the other a pub- 
lic lands lease offer, each purporting to cover lands in 
Plaquemines Parish, Louisiana, imperfectly described in 
said offers. This intervenor denies that before March 8, 
1956, an ‘‘exploratory well in this immediate area was 
completed as a producer by the California Company’’; 
that on June 2, 1954, Wallis filed offers to lease the lands 
in controversy, as defined in the amended complaint. The 
remaining allegations of paragraph 16 are admitted ex- 
cept as to the allegations that separate lease offers were 
filed by Morgan because he could not determine whether 
the lands were public lands or acquired lands and as to 
such allegations this intervenor is without knowledge or 
information sufficient to form a belief as to their truth. 

17. This intervenor denies the allegation of the first sen- 
tence of the second paragraph that the public land survey 
corner used by Wallis as the point of beginning cannot be 
located or re-established on the ground by accepted survey 
practices. The remaining allegations of subparagraph 1 
and subparagraph 2 are conclusions of law and do not re- 
quire an answer. This intervenor avers, however, that the 
Bureau of Land Management entered an interlocutory 
opinion dated June 7, 1956, holding the land in suit was pub- 
lic, not acquired land of the United States; that the opinion 
held that the metes and bounds description of plaintiffs’ 
public land applications were insufficient; this intervenor 
further avers that the parties submitted briefs pursuant 
to the interlocutory opinion of June 7, 1956, and avers that 
plaintiffs did not dispute the findings or conclusions of the 
Bureau of Land Management that the lands under consid- 
eration were public lands of the United States. 

18. This intervenor admits that by supplementary 
opinion dated June 7, 1957, the Bureau of Land Manage- 
ment determined the land in suit to be public land of the 
United States and that as to plaintiff’s public lands offer 
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the supplemental opinion concluded that since the descrip- 
tion in plaintiffs’ application was ‘‘insufficient under the 
regulation, to identify the land’’ the plaintiff’s offer BLM- 
A-036377 must be rejected to the extent of its conflict with 
Wallis’ offer BLM 042017; and admit that the June 5, 1957, 
opinion held for rejection of the acquired lands offers of 
both plaintiff and Wallis for failure to respond to the inter- 
locutory opinion of June 7, 1956, determining the lands in- 
volved were public lands. The remaining allegations of 
paragraph 18 are conclusions of law which do not require 
an answer. 

19. The allegations of paragraph 19 of the amended com- 
plaint are conclusions of law which do not require an 
answer, but as to those allegations thereof as may be allega- 
tions of fact, each and every one is denied. j 

20. This intervenor denies that Strom appealed from the 
Director’s decision of June 5, 1957. 

The allegations of paragraph 20 are conclusions of law 
which do not require an answer, but a true copy of the de- 
fendant’s decision of August 27, 1958, is annexed to the 
Answer of Defendant Seaton to Amended Complaint, 
marked ‘‘Exhibit 1’’ and is dispositive of the arguments of 
law offered by the plaintiffs. 

21. This intervenor admits that the plaintiff filed a mo- 
tion for reconsideration which was rejected on December 
18, 1958, and that public land lease BLM 042017 was issued 
to Wallis on December 19, 1958, and avers that said public 
land lease became effective January 1, 1959. The remain- 
ing allegations of paragraph 21 are denied. 

22. This intervenor avers that paragraph 22 of the 
amended complaint consists of mere arguments and con- 
clusions of fact and law and that the entire paragraph does 
not contain a single well-pleaded allegation of fact, and 
should therefore be stricken. 

This intervenor further avers that the defendant did not 
act either unlawfully or arbitrarily or unreasonably in issu- 
ing a lease to Wallis and in refusing to issue a lease for the 
same lands to either Morgan or Strom. 

23. The allegations of paragraph 23 are conclusions of 
law or matters of evidence which cannot be properly in- 
cluded in a pleading and, hence, should be stricken. 


Filed December 3, 1959 


OnvER 


The motion of the plaintiffs to amend the complaint by 
joining as a party plaintiff Ruth G. Strom in her individual 
capacity having been considered and there being no opposi- 
tion to the same, it is hereby granted, and it is ordered that 
Ruth G. Strom as an individual be made a party plaintiff 
and that the title to this action be amended to list her as a 
plaintiff in her individual capacity with leave to defendant 
and interveners to file supplements to their answers within 
10 days. 


Dated this 3d day of December, 1959. 


Raymonp B. Keecx, 
Judge. 
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Filed March 2, 1960 


Derenpant’s SUPPLEMENTAL ANSWER TO THE AMENDED 
ComPLaInT. 


For supplemental answer to the amended complaint in 
this action, defendant shows that: 


1. By decision dated August 27, 1958, defendant held that 
certain lands in the State of Louisiana are public lands 
rather than acquired lands of the United States and, ac- 
cordingly, are subject to oil and gas leasing under the Min- 
eral Leasing Act of 1920, 41 Stat. 437, as amended (30 
U.S.C. Sec. 181 et seq.). He, therefore, rejected all the ac- 
quired land applications which had been filed by plaintiffs 
Morgan and Strom and the intervenor Wallis. The defend- 
ant also held that under the statute cited and regulations 
adopted under it and in force when plaintiffs Morgan and 
Strom and the intervenor Wallis filed their respective pub- 
lic land lease offers, Morgan’s public land applications did 
not satisfy the requirements but Wallis’ did as to a part of 
the land considered and since Wallis’ lease offer was prior 
in time to Strom’s, a public land lease should be issued to 
Wallis and a lease was so issued. 

On November 24, 1959, defendant issued to Ruth G. 
Strom as Administratrix of the Estate of Ted R. Strom, one 
of the plaintiffs herein, two oil and gas leases identified by 
serial numbers BLM 043259 and 043260 for other lands 
covered by that decision. Those leases were issued for pub- 
lic lands of the United States under the Mineral Leasing 
Act of 1920, 41 Stat. 437, as amended (30 U.S.C. Sec. 181 
et seq.). They have been accepted by the plaintiff, Strom, 
and, as alleged in paragraph 14 of the amended complaint, 
the plaintiffs Morgan and Strom have agreed to share any 
benefits arising from a lease or leases issued to either of 
them. Defendant avers, therefore, that those plaintiffs by 
accepting the leases issued to Strom have estopped them- 
selves and these claiming through them to question de- 
fendant’s decision that the lands for which the plaintiffs 
now seek to compel the defendant to issue oil and gas leases 
are public lands of the United States. 
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2. Plaintiffs The California Company and Shell Oil Com- 
pany claim no rights except such as they or either of them 
may derive through either of the plaintiffs, Morgan or 
Strom. Their grounds of complaint are, therefore, subject 
to all defenses which bar relief to either of those through 
whom they claim. 


Wuenrerorz, for the grounds alleged in the defendant’s 
original answer to the amended complaint and this, his 
supplemental answer, the defendant prays that the action 
be dismissed with prejudice. 
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Filed March 2, 1960 


Intervenok Wats’ SvuprlreMENTAL ANSWER TO THE 
AMENDED COMPLAINT 


For supplemental answer to the amended complaint in 
this action, Intervenor Wallis shows that: 


1. By decision dated August 27, 1958, defendant held that 
certain lands in the State of Louisiana are public lands 
rather than acquired lands of the United States and, accord- 
ingly, are subject to oil and gas leasing under the Mineral 
Leasing Act of 1920, 41 Stat. 437, as amended (30 U.S.C. 
Sec. 181 et seg.). He, therefore, rejected all the acquired 
land applications which had been filed by plaintiffs Morgan 
and Strom and the intervenor Wallis. The defendant also 
held that under the statute cited and regulations adopted 
under it and in force when plaintiffs Morgan and Strom 
and the intervenor Wallis filed their respective public land 
lease offers, Morgan’s public land applications did not sat- 
isfy the requirements but Wallis’ did as to a part of the 
land considered and since Wallis’ lease offer was prior in 
time to Strom’s, a public land lease should be issued to 
Wallis and a lease was so issued. 

On November 24, 1959, defendant issued to Ruth G. Strom 
as Administratrix of the Estate of Ted R. Strom, one of the 
plaintiffs herein, two oil and gas leases identified by serial 
numbers BLM 043259 and 043260 for other lands covered by 
that decision. Those leases were issued for public lands of 
the United States under the Mineral Leasing Act of 1920, 
41 Stat. 437, as amended (30 U.S.C. Sec. 181 et seg.). They 
have been accepted by the plaintiff Strom, and, as alleged 
in paragraph 14 of the amended complaint, the plaintiffs 
Morgan and Strom have agreed to share any benefits aris- 
ing from a lease or leases issued to either of them. Inter- 
venor Wallis avers, therefore, that those plaintiffs by ac- 
cepting the leases issued to Strom have estopped themselves 
and those claiming through them to question defendant’s 
decision that the lands for which the plaintiffs now seek to 
compel the defendant to issue oil and gas leases are public 
lands of the United States. 
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2. Plaintiffs The California Company and Shell Oil Com- 
pany claim no rights except such as they or either of them 
may derive through either of the plaintiffs, Morgan or 
Strom. Their grounds of complaint are, therefore, subject 
to all defenses which bar relief to either of those through 
whom they claim. 


Wuenerore, for the grounds alleged in the intervenor 
Wallis’ original answer to the amended complaint and this, 
his supplemental answer, the intervenor Wallis prays that 
the action be dismissed with prejudice. 


Filed April 18, 1960 


Morton or InTERvVENoR WaLLis FoR SUMMARY JUDGMENT 


The intervenor Floyd A. Wallis moves the court for sum- 
mary judgment of dismissal based on the entire record in 
the action and Exhibits 1 to 8 submitted herewith, because 
there is no genuine issue as to any material fact and the 
defendant Seaton and the intervenor Wallis are entitled to 
judgment as a matter of law. 


[Exhibits 1-8 to intervener Wallis’ motion for summary 
judgment omitted. Exhibits 1-7 are the same as Exhibits 
126, 125, 64-68, respectively, of the Administrative Record, 
and are printed infra.] 


Filed June 13, 1960 


Morrow or Iwrervener Patrick A. McKenna ror SuMMARY 
JUDGMENT. 


Pursuant to Rule 56 of the Federal Rules of Civil Pro- 
cedure, Patrick A. McKenna, an intervener herein as a de- 
fendant, moves this Court, by his attorneys, to grant sum- 
mary judgment in this action to defendant Fred A. Seaton, 
Secretary of the Interior, to Floyd A. Wallis, an intervener 
herein as a defendant, and to said Patrick A. McKenna on 
the grounds that there is no genuine issue as to any material 
fact and that the aforesaid defendant and interveners are 
entitled to judgment as a matter of law, and submits in sup- 
port thereof the attached statement of material facts and 
the attached points and authorities. 


Filed July 18, 1960 


Derenpant’s Motion ror SuMMARY JUDGMENT 


The defendant moves the court to enter a summary judg- 
ment in his favor and denying the plaintiffs any relief be- 
cause, from the entire record in the action, it appears that 
there is no genuine issue of material fact and the defendant 
is entitled to judgment as a matter of law on the grounds 
that: 


1. The complaint fails to state a claim upon which re- 
lief can be granted against the defendant; 

2. The plaintiffs have no standing to.sue for the review, 
reversal or modification of the decision of the de- 
fendant which they are attacking in this action; 

. The plaintiffs are estopped to question the decision 
of the defendant that the lands for which plaintiffs 
seek oil and gas leases are public lands, rather than 


acquired lands, of the United States; and 

. The action of the defendant, which the plaintiffs ask 
this court to review and reverse, was and is correct 
and in accordance with law. 
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Filed August 30, 1960 


Morion ror Summary JupeMEnT By INTERVENOR NakasIAN 


Comes now intervenor Samuel Nakasian, by his attorney, 
and moves_the Court for summary judgment in his favor, 
pursuant to Rule 56, F. B. C. P. 

Motions for summary judgment have already been filed 
by the defendant Seaton, by intervenor Wallis and by in- 
tervenor McKenna. Each motion was accompanied by a 
memorandum of points and authorities. The interests of 
the defendant and of the intervenors are identical, as is their 
legal position. Accordingly, intervenor Nakasian submits 
on the basis of the points and authorities already filed by the 
Government. 


Filed November 10, 1960 


SrreuLation 


It is hereby stipulated by and between the plaintiffs, de- 
fendant, and interveners that the documents accompanying 
this stipulation,. identified as- Administrative Exhibits Nos. 
1 through 156, inclusive, as set out in the list annexed hereto 
entitled ‘‘Papers Constituting Administrative Record Be- 
fore The Department of the Interior,’’ constitute the ad- 
ministrative record in this case and may be filed in accord- 
ance with the order of the Court entered November 6, 1960. 


[List identifying Administrative Exhibits Nos. 1 through 
156, inclusive, annexed to stipulation omitted. The ex- 
hibits are identified in the index to the appendix.] 
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Exuzprr 1 or ApMINIsTEATIVE RECORD 


Received Bureau of Land Management 
Washington, D. C. 


1954 Jaw. 27 PM 2 29 


Unrren Sratzs DepanTMENt oF THE INTERIOR 
Bureau of Land Management 


B.L.M. 036377 


Orrer To Lease axp Lease ror Om and Gas 
(Sec. 17 Noncompetitive 5-Year Public Domain Lease) 


Tas Orren Wut BE REJECTED AND RETURNED TO THE 
OFFEROR AND WiLL AFFoRD THE OrreRoz No PriokITy IF IT 
1s Nor Property Fwep rv aNp EXECUTED oR IF IT IS Nor 
ACCOMPANIED BY THE REQuIRED DocuUMENTS OR PaYMENTS. 
Szz Irem 9 or GenEBaL InsTRUCTIONS. 


1. Mr. Henry S. Morcax, 233 Shoreham Building, Wash- 
ington 5, D. C. hereby offers to lease all or any of the 
lands described in item 2 that are available for lease, 
pursuant and subject to the terms and provisions of the 
act of February 25, 1920 (41 Stat. 437, 30 U.S.C. sec. 181), 
as amended, hereinafter referred to as the act, and to all 
reasonable regulations of the Secretary of the Interior 
now or hereafter in force, when not inconsistent with any 
express and specific provisions herein, which are made a 
part hereof. 2. Land requested. Lovtstana PLaQuEMINES 
Parish, Townships 24 & 25 South, Range 30 Fast, Louisiana 
Meridian. (See attached sheets for land description) 
Total Area 1704.00 Acres. * * © A. GeneRax InsTRUCTIONS 
***9 The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: (a) 
The land description is insufficient to identify the lands 
¢ © © 8B: Specus Insrructions * * ° Item 2.—Total area 
of land requested should be shown in acres in space pro- 
vided at bottom of item 2. ° ° * The lands requested if 
surveyed should be described by legal subdivisions, show- 
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ing meridian, State, township, range, and section, and if 
unsurveyed, by metes and bounds connected by courses 
and distance with some corner of the public land survey. 
Where possible the approximate legal subdivisions of un- 
surveyed lands should be stated. ° * * 


Parcel I. Beginning at the Northeast corner of the West 
half of the Southeast quarter of Section 46, Township 24 
South, Range 30 East, Louisiana Meridian, as shown on a 
map made under the direction of a board of U. S. Engineers 
in March and April 1898; thence South 5280 feet to the 
Southeast corner of the West half of the Northeast quarter 
of Section 2, Township 25 South, Range 30 East as shown 
on said map of 1898; thence West 1320 feet to the center of 
said Section 2; thence South approximately 2200 feet to the 
Westerly shoreline of East Bay; thence Southwesterly with 
the Westerly shoreline of East Bay a distance of approxi- 
mately 14,000 feet to the extreme Southwest point of land 
between Hast Bay and Southwest Pass; thence Northeast- 
erly with the left bank of Southwest Pass approximately 
7700 feet to the intersection of the left bank of Southwest 
Pass and the South line of the Southeast quarter of the 
Northwest quarter of Section 10, Township 25 South, Range 
30 East, as shown on the 1898 map; thence East 700 feet 
more or less to the center of Section 10; thence North ap- 
proximately 600 feet to the left bank of Southwest Pass; 
thence Northeasterly with said left bank 750 feet more or less 
to its intersection with the South line of the Northwest quar- 
ter of the Northeast quarter of Section 10; thence East ap- 
proximately 1050 feet to the Southeast corner of the North- 
west quarter of the Northeast quarter of Section 10; thence 
North 1320 feet to the North boundary of Section 10; thence 
East 2640 feet to the Southwest corner of the East half of 
the Southwest quarter of Section 2, Township 25 South, 
Range 30 East, as shown on the 1898 map; thence North 
2640 feet to the Northwest corner of the East half of the 
Southwest quarter of Section 2; thence West approximately 
1200 feet to the left bank of Southwest Pass; thence north- 
easterly with the left bank of Southwest Pass 6600 feet more 
or less to the intersection of said left bank with a line at 
right angles to the present thread of the stream of South- 
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west Pass which passes through the Northeast corner of the 
West hal? of the Southeast quarter of Section 46, Township 
24 South, Range 30 East, as shown on the 1898 map; thence 
Southeasterly with said intersecting line a distance of 500 
feet more or less to the point of beginning, containing 750 
acres, more or less, 


Parcel II. Beginning at the intersection of the Westerly 
shoreline of Bast Bay and the North line of Section 1, Town- 
ship 25 South, Range 30 Hast, Louisiana Meridian as shown 
on a map made under the direction of a board of U. S. Engi- 
neers in March and April, 1898; thence Southwesterly with 
the shoreline of East Bay Approximately 1700 feet to the 
South boundary of the North half of the Northwest quarter 
of Section 1, Township 25 South, Range 30 East; thence 
West approximately 750 feet to the West boundary of Sec- 
tion 1; thence North 1320 feet to the Northwest corner of 
Section 1; thence East approximately 1850 feet to the point 
of beginning, containing 40 acres, more or less, 


a 


Parcel III. Beginning at the Northwest corner of the 


Northeast quarter of the Southeast quarter of Section 2, 
Township 25 South, Range 30 East, Louisiana Meridian, as 
shown on a map made under the direction of a board of U.S. 
Engineers in March and April, 1898; thence East approxi- 
mately 600 feet to the shoreline of East Bay; thence South- 
westerly with said shoreline approximately 1400 feet to the 
West boundary of the Northeast quarter of the Southeast 
quarter of Section 2; thence North approximately 1100 feet 
to the point of beginning, containing 10 acres, more or less. 


Parcel IV. Beginning at the Southeast corner of the South- 
west quarter of the Southeast quarter of Section 3, Town- 
ship 25 South, Range 30 East, Louisiana Meridian, as shown 
on a map made under the direction of a board of U. S. Engi- 
neers in March and April, 1898; thence West approximately 
400 feet to the left bank of Southwest Pass; thence North- 
easterly with the left bank of Southwest Pass 950-feet, more 
or less, to the East boundary of the Southwest quarter of the 
Southeast quarter of Section 3; thence South approximately 
ee feet to the point of beginning, containing 4 acres, more 
or less, 
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Parcel V. Beginning at the intersection of the right bank of 
Southwest Pass and the North boundary of the South half 
of Section 3, Township 25 South, Range 30 East, Louisiana 
Meridian, as shown on a map made under the direction of a 
board of U. S. Engineers; thence Southwesterly with the 
right bank of Southwest Pass approximately 13,200 feet to 
the most southwesterly point-of land between Southwest 
Pass and West Bay, thence Northeasterly and Northerly 
with the shoreline of West Bay to its intersection with the 
North boundary of the Southeast quarter of Section 4, 
Township 25 South, Range 30.East, as shown on the 1898 
map; thence East approximately 3960 feet to the point of 
beginning, containing 400 acres, more or less, 


Parcel VI. Beginning at the most Southwesterly point of 
land on the right bank of Southwest Pass as shown on the 
General Land Office plat of Township 24 South, Range 30 
East, Louisiana Meridian, which was approved May 18, 
1842; thence Southeasterly 1500 feet more or less to the 
most Westerly point of Wagner’s Island as shown on a map 


by Charles Ellet, Jr., date 1851, a copy of said map being 
on file in the Records of the War Department, Office of the 
Chief of Engineers; thence Southeasterly 1600 feet more 
or less to a point on said island; thence South 33° 30’ East 
600 feet to the most Southwesterly point of Wagner’s Is- 
land; thence Southeasterly along a line which is perpen- 
dicular to the thread of the stream of Southwest Pass a 
distance of 2650 feet more or less to the right bank of South- 
west Pass; thence Southwesterly along the right bank of 
Southwest Pass approximately 1000 feet to the East boun- 
dary of Section 45, Township 24 South, Range 30 East, 
Louisiana Meridian, as shown on a map made under the 
direction of board of U.S. Engineers in March and April 
1898; thence North approximately 350 feet to the southeast 
corner of the northeast quarter of Section 45; thence west 
1320 feet; thence south 1320 feet; thence west 2640 feet, 
thence south 1320 feet; thence west 1320 feet to the south- 
west corner of Section 45; thence south 1320 feet to the 
southeast corner of the northeast quarter of the northeast 
quarter of Section 4, Township 25 South, Range 30 East, 
Louisiana Meridian, as shown on the 1898 map; thence 
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900 feet to the easterly shoreline of 
northeasterly 9000 feet 

more or less along eline of West Bay to the 
intersection of said a line having a bearing 
of North 24° 45’ West the aforesaid 
most southwesterly poin 
west Pass as shown on 
South 26° 45’ East 300 feet more or 
ginning, containing 500 acres, more or less. 
acres. 


The map referred to in the above description as being made 
under the direction of a Board of U.S. Engineers in March 
and April 1898 is more particularly entitled ‘‘Map of a Part 
of the Southwest Pass, Mississippi River, from a Survey 
made under the direction of a Board of U.S. Engineers, 
March and April 1898.’’ Said map is on file with the rec- 
ords of the Office of the Chief of U.S. Engineers, and a 
photocopy of same is attached hereto. 
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Exurrr 2 or ADMINISTRATIVE RECORD 


[Pertinent parts of Louisiana Tract Book Volume 51, pages 
161, 203] 


Townsure No. 24 Rancez No. 30 E. 


Description of the Tract * * * Name of the Purchaser * ° * part of Section. 
Section. Township. Range. * * * 

[161] Pt. Twp. 24&25—R.30E. O&G Appln 036377 B.L.M. 1/27/54— 
Henry 8. Morgan—Rejected 9/4/1959—appeal withdrawn 11/18/59— 
case closed 12/2/59—error reinstated 12/14/59—pro 


. ° e ° ° 


[203] °° ° O&G appln—042017 B.L.M. filed 3/9/56—F. A. Wallis * * * 


[Because of the difficulty and expense in reproducing the 
original exhibit, only the notation relating to posting public 
notice of Morgan’s public land offer (Ex. 1) is printed. 
Reference will be made to the original exhibit in the record 


on appeal.] 


Exuzsrr 3 or ADMINISTRATIVE RECORD 


Received Bureau of Land Management 
Washington, D. C. 
1954 Jax. 27 PM 2 30 


Unrrep States Department or InTenior 
Bureau of Land Management 


B.L.M.A. 036376 


Application for Non-Competitive Oil and Gas Lease on Ac- 
quired Lands of the United States 


To: The Director 
Bureau of Land Management 
Department of the Interior 
Washington 25, D. C. 


Henry S. Morcan, whose address is 233 Shoreham 
Building, Washington 5, D. C., hereinafter referred to as 
‘‘applicant,’’ makes application for an oil and gas lease to 
be issued without competitive bidding, affecting the interest 
of the United States in the following described lands: 


Townships 24 & 25 South, Range 30 East, Louisiana Meri- 
dian, Louisiana 
(See attached sheets for land description) 


[Terms and conditions of the lease offer are not in contro- | 
versy and are omitted. The land descriptions and the map % 
annexed to Exhibit 3 are omitted. They are identical to the © 
land descriptions and map printed as Exhibit 1 of Admin- 
istrative Record] 


Exuzrr 4 or Apmrvistrative REcorp 


Plaquemines Parish 
Army Engrs. and/or F & W L, 
Interior * * * 


Date Notations 
1/27/54 
9/8/58 Final Rejection—case closed 


Exumrr 5 To ApMrnisTrative REcoRp 
(Unidentified note in Ex. 3 case file) 


The areas in this appln. are unsurve 
tions poor, to dete 


[illegible initials] 
2/15/54 


Exuusrr 6 or ADMINISTRATIVE RECORD 
Unrrep Srarzs DEPARTMENT OF THE INTERIOR 
Acquired Lands Status Report 
Mxmonanvum for Chief, Land Status, Bureau of Land Management 


Please furnish sta appearing ov e records of this Bureau affecting 
O & G Application Number arin STS State La. 


Applicant’s Name Henry S. Morgan 
Description: 


For the Chief, “ADM” 
Date of Request (Name of Adjudicator) 


. Does Pi mo Us Arm with the above Geacription? 
. Rocoraiive Agency US. A U. epee Dept. 
Slee and/or 


Date of Applica a 
or Date 

Permit past Description of Lands in Conflict 
Lease 6/1/52 probably all leased or applied for 
Appln 3/28/51 

Lease 10/1/52 

A-016334 Lease 3/1/52 
. Interest of applicant in other applications or leases in the same State: 
ReMARES: 


pod Sng ys lands in 248-30E fall in secs. 26 & 35, but I think they are 

b aes. 37 & 46 (eee map in “A” records) (or map attached to case) 
For the Chief, “AL” 

2/17/54 FLA 
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Exar 7 or Apmrvistrative REcorp 
(Case file control page for Ex. 3) 
B.L.M.A. Serial No. 036376 - 


2/17/54 Posted—‘ARL”’ FLA 
Dec 18 1954 Army rept. req. * * * 


Apr 26 1955 Protests dismissed EJ C—ESAM 
Arg 26 1955 To Army Rept Req—nly 


9/8/58 Final Rejection—case closed—To ESLO—ESLS— 
ESLO—FSCU—G FLA/ESM 
9/11/58 F. Rej. posted—pro—ESLS 


Exursrr 8 or Apministrative REcoRD 
(Case file control page for Ex. 1) 
B.L.M. Serial No. 036377 


Vol. 51/161 
2-19-54 Posted in A. R. L., HAP 


Jun 7 1956 Decision Rendered 


12/2/59 Rejection & wdl of appeal noted ESLS/E. Tauber 


Exar 9 or ADMINISTRATIVE Recorp 


[Pertinent excerpts from Bureau of Land Management ac- 
quired land township diagrams relating to posting notice 
of filing of acquired land oil and gas lease offers.] 


Louisiana 
Township No. 24S Range No. 30E La. Mer. 


. . ° 


Leases 
1. A-015383 O&G Allen L. Lobrano 6/1/52 
. . . * 
(No plats available) Pending (See map filed back of La.) 


1, A-015383 O&G Allen L. Lobrano 8/12/48 (amm ae a7 


changed to BLM 
case 7/16/57 


Leased 6/1/52 
. A-016334 (changed to BLM lease 4/16/59) 11/2/48 Leased 3/1/52, lease 
extended to 


2/' soe 
. A-017631 Ce as 7/1/49 Leased 10/1/52, ex- 
tended to 9/30/62 
Booey Ss Mo 3/86 Fee on oT & 
enry 8S. Mo ‘or secs. 
ep 46) Final rejection 
8/! 
or 


9/8/58 
Floyd A. Wallis 6/2/54 « part sec. 46 
rejection 8/9/58 
California Co. + fees ‘ate 


2/8/ ese 
Allen L. Lobrano 2/17/55 Rejected 2/2/59°*° 
California Co. Well 


Robert S. Atkins 5/16/55 °** 
T. Miller Gordon ‘ ae 
Ted R. Strom 


57 
. ¢ / See case—no plats to 
oe se show location on 
id be Diagrams 
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Exurr 10 or Apministrative Recorp 


[Pertinent excerpts from Bureau of Land Management ac- 
quired land township diagrams relating to posting notice 
of filing of acquired land oil and lease offers] 


Louisiana 
Township No. 25S Range No. 30E La. Mer. 


Leases, etc. 


1. A-039136 O&G ae ire erate 
app’ 
Pub. Dom. Rec. 
5/26/59 applies to 
acq. & ab ic lands) 


(No plats available) Pending (See map back of La.) 


1. A-015383 O&G Allen L. Lobrano 8/12/48 (amm 9/7/48) leased 
6/1/52 (changed to a 
BLM case 7/16/57) 

2. A-022914 E. J. McLain 3/28/51 Rejected 9/17/54 

3. A-036376 Henry S. Morgan 1/27/54 (For secs. 1, 2, 3, 4, 
9, 10, 16) rejected 
9/8/58, effective 


4. A-037435 d A. Wallis 6/2/54 
i rn Gjecdon 87/0/38 


5. A-037436 : 6/2/54 Final rejection 
8/27/58 

6. A-037437 ood 6/2/54 Final rejection 
8/27/58 

7. A-037438 6/2/54 Final rejection 
8/27/58 

8. A-037439 6/2/54 Final rejection 
8/27/58 


10. A-039674 2/8/55 se 
11. A-039136 12/20/54 Slant Well Permit 


12. A-042112 
(for pt secs 1, 2— 


location not shown— 
see case 


Exurr 11 or ApMrvisTRaTIvVE REcoRD 


Bureau of Land Management acquired land index map en- 
titled ‘‘Passes of the Mississippi River, Southwest Pass, 
La., Lands Acquired for R & H Works, U.S. Engineer Office, 
First Dist., New Orleans, La., April 1938’’ showing ac- 
quired land oil and gas lease offers, dates of filings, and 
general location of areas covered by offers. Omitted be- 
cause of cost and difficulty of reproduction in colors. Refer- 
ence will be made to the original. . . 
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Exar 12 or ApMINIsTRATIVE RECoED 


Received Bureau of Land Management 
Washington, D. C. 


Jon2 749 AM 1954 
B.L.M.A. 037435 


AppuicaTion For Non-Comperrrive Om anp Gas Lease on 
Acqurep Lanps, Act or Fesruary 25, 1920 (40 Stat. 437) 
48 AMENDED anD Act or Aucust 7, 1947 (Public Law 382, 
80th Congress). 


I, the undersigned, Ftoyp A. Watu1s whose address is 816 
Carondelet Bldg., New Orleans, Louisiana, hereinafter re- 
ferred to as ‘‘applicant’’, makes application for an oil and 
gas lease to be issued without competitive bidding, affecting 
the interest of the United States in the following described 
lands: 


All of that land belonging to the United States including 
that acquired by accretion, alluvion, reliction or dereliction, 


said land beginning at the northwest corner of the NESE of 
Section 46 Township 24 South Range 30 East, Plaquemines 
Parish, La., run thence in a northwesterly direction at a 
right angle to the thread of the stream to the low water 
mark, thence southwesterly the low water line, with the 
meanders of the stream to a point on the low water line op- 
posite the northwest corner of the NWSW of Section 2, 
Township 25 South Range 30 East, thence in a southeasterly 
direction at a right angle to the thread of the stream to the 
NW corner of the NWSW of Section 2, thence east along the 
north boundary line of the NWSW of Section 2 T25SR30E 
to the northeast corner of the NWSW of Section 2, thence 
south along the east boundary line of the NWSW of Section 
2 to a point where the above said line intersects the top bank 
line, thence in a northeasterly direction along the top bank- 
line, with the meanders thereof to a point where the top 
bank line intersects the west boundary line of the NWSE of 
Section 2, thence north along the west boundary line of the 
NWSE of Section 2 to the northwest corner thereof, thence 
east along the north boundary line of the NWSE of Section 
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2 to the intersection of said line and the top of the west bank 
line of Bayou Burrwood, thence in a northeasterly direction 
along the top of the west bank line of Bayou Burrwood, with 
the meanders of the bayou to a point at the intersection of 
said bank line and the top of the southwest bank line of San- 
itary Canal, thence in a northwesterly direction along the 
top of the southwest bank line of the Sanitary Canal with 
the meanders of the canal to a point at the intersection of 
gaid bank line and the west boundary line of the El, of the 
NEY of Section 2, Township 25 South Range 30 East, 
thence north along the west poundary line of the B42 of the 
NEY, of Section 2, Township 25 South Range 30 East and 
the west boundary line of the El of the SE% of Section 
46, Township 24 South Range 30 East to the point of be- 
ginning. The above parcel of land is estimated to contain 
an area of 348.80 acres, more or less. 


The above described tract is accretion, reliction or derelic- 
tion to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 


[The terms of the offer are not in controversy and are 
omitted.] 


Exuisrr 13 or Apmriistrative REcorp 
(Serial: register page for Ex. 12) 
pertinent parts 


Kinp: Orn anp Gas (Act 8/7/47) Sxrra No. A-037435 


Frorn A. W. 
816 Carondelet Bidg., 
New Orleans, La. 


Description of Land * * * 24S—30E 
Sec. 46—part EXSWY% 
part W «SEX 


Sec. 2—NEX: Byawie 
— ah 


PI ines Parist 
Army Engrs., War Dept. 
Date Notations 


6/2/54 Filed (see map with in res ate in id of 
9/8/58 Final Rejection—case closed sine 
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Exurrr 14 or ADMINISTRATIVE ReEcorp 


Received Bureau of Land Management 
Washington, D. C. 


Jun 2 749 AM 1954 
B.LM.A. 037436 


Appiication Fon Non-CoMPETITIVE Om anxp Gas LEasE ON 
Acqumep Lanps, Act or FEBRUARY 25, 1920 (40 Stat. 437) 
as AMENDED AND Act or Avaust 7, 1947 (Public Law 382, 
80th Congress). 


I, the undersigned, Fioyp A. Wats whose address is 
816 Carondelet Bldg., New Orleans, Louisiana, hereinafter 
referred to as ‘“‘applicant’’, makes application for an oil 
and gas lease to be issued without competitive bidding, 
affecting the interest of the United States in the following 
described lands: 


All of that land belonging to the United States including 
that acquired by accretion, alluvion, reliction or derelic- 
tion, said land beginning at the southeast corner of the 
SWSE of Section 3, Township 25 South Range 30 East, 
Plaquemines Parish, La., run thence north along the west 
boundary line of the E¥42 SEY, of Section 3 to the low 
water mark, thence in a southwesterly direction along the 
low water line, with the meanders of the stream to where 
the low water line intersects the South boundary line of 
the SWSE of Section 3, thence east along the south bound- 
ary line of section 3 to the point of beginning. The above 
parcel of land is estimated to contain an area of 19.76 
acres, more or less. 


The above described tract is accretion, reliction or dere- 
liction to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 


[The terms of the offer are not in controversy and are 
omitted.) 


Exusrr 15 or Apmrnistrative REcorp 
(Serial register page for Ex. 14) 
pertinent parts 
Krnp: Orn anp Gas (Act 8/7/47) Srriay No. A-037436 


Frorn A. Was 
816 Carondelet Bldg., 
New Orleans, Louisiana 


Description of Land 258—30E 
Sec. 3—part 


19.76 acres 
(see map with “A” records) 


Filed 
9/8/58 _— Final Rejection—case closed 
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Exurrr 16 of ADMINISTRATIVE Recorp 


Received Bureau of Land Management 
Washington, D. C. 


Jun 2 750 AM 1954 
B.L.M.A. 037437 


Apriication ror Non-CoMPETITIVE Ow anp Gas LEsasE ON 
Acqurrep Lanps, Act oF Fesrvary 25, 1920 (40 Stat. 437) 
as AMENDED AND Act or AuGuUsT 7, 1947 (Public Law 382, 
80th Congress). 


I, the undersigned, Fioyp A. Wats whose address is 
816 Carondelet Bldg., New Orleans, Louisiana, hereinafter 
referred to as ‘‘applicant”’, makes application for an oil 
and gas lease to be issued without competitive bidding, 


affecting the interest of the United States in the following 
described lands: 


All that land accruing to the United States by accretion, 


alluvian, reliction or dereliction described as follows: 
Beginning at the southwest corner of the SWSW of Sec- 
tion 2, Township 25 South Range 30 East, Plaquemines 
Parish, La. run thence east along the south boundary line 
of the SWSW of Section 2 to the top bank line, thence 
in a southwesterly direction along the top bank line to 
a point where the top bank line intersects the south bound- 
ary line of the SWSW of Section 10, T25S-R30B, thence 
west along the south boundary line of Section 10 to the 
Southwest corner thereof, thence north along the western 
boundary line of Section 10 to the low water mark, thence 
in a northeasterly direction along the low water line, with 
the meanders of the stream to a point, at the intersection 
of the low water line and the north boundary of the NESW 
of Section 10, thence east along the north boundary line 
of the NESW to the Northeast corner thereof, thence 
north along the west boundary line of the SWNE of Sec- 
tion 10 to the northwest corner thereof, thence east along 
the south boundary of the NWNE of Section 10 to the 
southeast corner thereof, thence north along the east 
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boundary line of the NWNE section 10 to the northeast 
corner thereof, thence east along the north boundary line 
of the NENE of Section 10 to the point of beginning. 
The above parcel of land is estimated to contain an area 
of 182.63 acres, more or less. 


The above described tract is accretion, reliction or dere- 
liction to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 


[The terms of the offer are not in controversy and are 
omitted.] 


Exurrr 17 or ApMrINisTRATIVE RECORD 


(Serial register page for Ex. 16) 
pertinent parts 
Kinp: Or anv Gas (Act 8/7/47) Srnzat No. A-037437 


Fron A. Wats, 
816 Carondelet Bidg., 
New Orleans, Louisiana. 


Description of land ** * 25S—30E (see map with “A” records) 
Plaquemines Parish 

Army Engrs., War Dept. 
Notations 


Date 
6/2/53 Filed 
8/9/58 Final Rejection—case closed 
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Exuzsrr 18 or Apmrvistrative REcorp 


Received Bureau of Land Management 
Washington, D. C. 


Jung 2 751 AM 1954 
B.L.M.A. 037438 


AppuicaTion For Non-Competirive Om anp Gas LeasE on 
Acquire Lanps, Act or Frsruary 25, 1920 (40 Stat. 437) 
4s AMENDED AND Act or AuGUST 7, 1947 (Public Law 382, 
80th Congress). 


I, the undersigned, Floyd A. Wallis whose address is 
816 Carondelet Bldg., New Orleans, Louisiana, hereinafter 
referred to as ‘‘applicant”’, makes application for an oil 
and gas lease to be issued without competitive bidding, 
affecting the interest of the United States in the following 
described lands: 


All of that land belonging to the United States including 
that acquired by accretion, allavion, reliction or derelic- 
tion, said land beginning at the southwest corner of the 
SENW Section 3 Township 25 South Range 30 East, Plaque- 
mines Parish, Louisiana run thence east along the south 
boundary line of the SENW of Section 3 to the top bank 
line, thence in a southwesterly direction along the top bank 
line to where the top bank line intersects the south boundary 
line of the NWSE of Section 9, Township 25 South Range 
30 East, thence west along the south boundary line of the 
NWSE to a point thence in a north easterly direction along 
the top bank line with the meanders thereof, to where the 
top bank line intersects the south boundary line of the 
SWNW of Section 3, Township 25 South Range 30 East, 
thence east along the south boundary line of the SWNW 
of Section 3 to the point of beginning. The above parcel 
of land is estimated to contain an area of 221.05 acres, 
more or less. 


The above described tract is accretion, reliction or derelic- 
tion to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 


[The lease terms are not in controversy and are omitted.] 


Exuzerr 19 or ADMINISTRATIVE RECORD 
(Serial Register page for Ex. 18) 
pertinent parts 
Krnp: Ort ann Gas (Act 8/7/47) Sertat No. A-037438 


Frorp A. Wauuis 
816 Cascnddelet Bldg., 
New Orleans, Louisiana. 


Description of Land * * * 25S—30E 
Sec. 3—part SW 
Plaquemines Parish 4—part SE 
Army Engrs., War Dept. 9—part NEM: 
Port NW 4SW%; 
YSE 
Date Notations 10—par NWENWK 
see map with “A” records) 
6/2/54 Filed 


9/8/58 Final Rejection—case closed 221.05 acres 
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Exuzsrr 20 or ADMINISTRATIVE RecorD 


Received Bureau of Land Management 
Washington, D. C. 
Jun 2 751 AM 1954 
B.L.M.A. 037439 


APpPLicaTION FoR Non-CoMPETITIVE Om anp Gas Lease on 
Acquirep Lanps, Acr or Fesrvuary 25, 1920 (40 Stat. 437) 
aS AMENDED anp Act or Avucust 7, 1947 (Public Law 382, 
80th Congress). 


I, the undersigned, Floyd A. Wallis whose address is 
816 Carondelet Bldg., New Orleans, Louisiana, hereinafter 
referred to as ‘‘applicant’’, makes application for an oil 
and gas lease to be issued without competitive bidding, 
affecting the interest of the United States in the following 
described lands: 


All of that land belonging to the United States including 


that acquired by accretion, alluvion, reliction or derelic- 
tion, said land beginning at the southwest corner of the 
SWNW of section 3 Township 25 South, Range 30 East, 
run thence east along the south boundary of the SWNW 
to the top bank line, thence in a southwesterly direction 
along the top bank line to a point in NWNE of Section 9, 
Township 25 South, Range 30 East, thence in a northwest- 
erly direction along the top bank line to a point in the south 
boundary line of the NWSE of Section 4 in T25S-R30E, 
thence east along said south boundary line to the South- 
east corner of the NWSE of Section 4, thence north along 
the east boundary line of the NWSE of Section 4 to the 
top of south bank line of Mud Bay thence in a northeasterly 
direction along the top of said bank line, with the meanders 
thereof to a point on the south boundary line of the SENE 
of Section 4, thence east along the south boundary line of 
the SENE to the point of beginning. The above parcel of 
land is estimated to contain an area of 54.07 acres, more or 
less. 


The above described tract is accretion, reliction or derelic- 
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tion to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 


[The terms of the offer are not in controversy and are 
omitted.]} 


Exursrr 21 or ADMINISTRATIVE RECOED 
(Serial register page for Ex. 20) 
pertinent part 
Kup: Or anp Gas (Act 8/7/47) Sxxiu. No. A-037439 


Frorp 
816 Cerone bl pre 2a 
New Orleans, Lo 


Description of Land * 


Plaquemines Parish 
Army Engrs., War Dept. 
Date Notation 
6/2/54 ~—s Filed 
9/8/58 Final Rejection—case closed 


Exuprr 22 oy ApMmNIsTRATIVE RECORD 
(Pertinent parts of case file control page for Ex. 12) 
B.L.M.A. Serial No. 037435 


8/9/54 Posted—‘ESRS” FLA 
Jax 101955 Army rept. req—GHW 

° e ° ° ° 
9/8/58 Final Rejection—Case Closed—To ESLO ° * * 
9/11/58 Final rejection posted—pro—ESLS 


Exuzsrr 23 or ADMINIsTRATIVE RECORD 
Unrrep Srates DEPARTMENT OF THE Inrerror Acquired Lands 
Status Report 
Memoranpum for Chief, Land Status, Bureau of Land Management 


Please furnish status appearing on the records of this Bureau affecting 
O & G Application Number LM-A-037435 State Louisiana. 


Applicant’s Name Floyd A. Wallis. 
Description: 

For the Chief, “ADM” 
Date of Request (Name of Adjudicator) 


1. Does Posting and Survey agree with the above description? 
2. Administrative Agency: Army Engrs.; War Dept. 
3. Project: 
4. Conflicts: 
Date of Application 
or Date or 
File No. Permit Issued Description of Lands in Conflict 
Possible: 
A-022914 Appln 3/28/51 All or part in conflict. 
A-016334 Lease 3/1/52 
A-036376 Appin 1/27/54 
5. Interest of applicant in other aj ications or leases in the same State: 
6. REMARKS: 


(See map in A records) No record of this land in T. B. 


For the Chief, “AL” 
8/9/54 


Date furnished (Name of Clerk) 


Exurrr 24 or Apmosistrative Recorp 
(Pertinent parts of case file control page for Ex. 14) 
B.L.M.A. Serial No. 037436 


* ° es e 
8/9/54—Posted—ESRS FLA 
Jax 10 1955 Army rept. req.—_GHW 
9/8/58 Final Rejection—Case Closed—To ESLO ° ° ° 
9/11/58 Final rejection posted—pro—ESLS 


Exurrr 25 or ApministraTIvE Recorp 
Unrrep Srates DEPARTMENT oF THE INTERIOR Acquired Lands 
Status Report 
Mermoranvoum for Chief, Land Status, Bureau of Land Management. 


Please furnish status a) ing on the records of this Bureau affecting 
O & G Application Number BLM-A-037436 State Louisiana. 


Applicant’s Name Floyd A. Wallis. 


Description: 
For the Chief, “ADM” 
Date of Request (Name of Adjudicator) 


Date of Application 
or Date or 
Permit Issued Description of Lands in Conflict 


A-036376 Appln 1/27/54 All or part of Sec. 3. 
5. Interest of applicant in other applications or leases in the same State: 
6. REMARKS: 
No record of this land in T. B. 
See map with “A” records. 


8/9/54 


For the Chief, ae 


‘LA 


Exar 26 or Apmrvisreative Recorp 
[Pertinent parts of case file control page for Ex. 16] 
B.L.M.A. Serial No. 037437 


8/9/54 Posted ‘“‘“ESRS’’ FLA 

Jax 10 1955 Army rept. req—GHW 

9/8/58 Final Rejection—Case Closed—To ESLO ° ° ° 
9/11/58 Final rejection posted—pro—ESLS 


Exurrr 27 or ApMINisTeatTivE REcorp 


Unrrep Statzs Department oF THE InrERIoR Acquired Lands 
Status Report 
Memorannom for Chief, Land os Bureau of Land Management. 


Please furnish status a) the records of this Bureau affecting 
O & G Application Number A OSTAST State Louisiana. 


Applicant’s Name Floyd A. Wallis. 


Description: 
For the Chief, “ADM” 


Date of Request (Name of Adjudicator) 
a Does Posting and Survey feng with ne above description? 


Dats of ates romana 


File No. One Issued Description of Lands in Conflict 
Possible: 


A-036376 Appln 1/27/54 All or part Sec. 10. 
Interest of applicant in other applications or leases in the same State: 


No record of this land in T. B. 
See map with “A” records. 


For the Chief, “AL” 
8/9/54 


Exurerr 28 or ApMINISTRATIVE REcoRD 
[Pertinent parts of case file control page for Ex. 18] 
B.L.M.A. Serial No. 037438 

8/9/54 Posted ‘““ESRS”’ FLA 

Jax 10 1955 Army rept. req—GHW 

9/8/58 Final Rejection—Case Closed—To ESLO * * ° 
9/11/58 Final rejection posted—pro—ESLS 


Exurrr 29 or Apministrative Recorp 


Unrrep Srarzs DrpaRTMENT oF THE INTERIOR Acquired Lands 
Status Report 


Memoranpvum for Chief, Land Status, Bureau of Land Management. 

Please furnish status appearing on the records of this Bureau affecting 
O & G Application Number BLM-A-037438 State Louisiana. 
Applicant’s Name Floyd A. Wallis. 


Description: 
For the Chief, “ADM” 
Date of Request (Name of Adjudicator) 


Date of Application 
or Date or 
Permit Issued Description of Lands in Conflict 


Appln 1/27/54 Part or all. 
Appln 3/28/51 Sec. 4 (all or part). 
. Interest of applicant in other applications or leases in the same State: 


No record of this land in T. B. 
See map with “‘A”’ records. 


For the Chief, “AL” 
8/9/54 FLA 


Exurr 30 or ApmrinistraTIvVE REcorp 
[Pertinent parts of case file control page for Ex. 20] 
B.L.M.A. Serial No. 037439 


8/9/54 Posted ‘“‘ESRS” FLA 

Jan 10 1955 Army rept. req—GHW 

9/8/58 Final Rejection—Case Closed—To ESLO * * * 
9/11/58 Final rejection posted—pro—ESLS 
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Exarrr 31 or ApMuyisTraTIvE Recorp 


Unrrap Sratzs DepaRTMENT OF THE INTERIOR Acquired Lands 
Status Report 


Memozanpum for Chief, Land Status, Bureau of Land Management. 


Please furnish sta‘ sppeering on the records of this Bureau affecting 
O &G Application Ninnber BLM-A-037439 State Louisiana 


Applicant’s Name Floyd A. Wallis. 
Description: 
For the Chief, “ADM” 


Date of Request (Name of Adjudicator) 


1. Does Posting and Barer, SS agree with the above description? 
2 ‘Administrative Agency: Army Engrs. 
3. See War Dept. 


Date of A) — 
or Date 
Permit tees. Description of Lands in Conflict 


nflicts: 


A-036376 Appin 1/27/54 Part or all. 
5. Interest of applicant in other applications or leases in the same State: 
6. Remagks: 
No record of this land in T. B. 
See map with ‘‘A”’ records. 


8/9/54 


For the Chief, “AL” 
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Exar 32 or Apmrinisrratrve Recorp 


Bureau of Land Management letter of December 18, 1954, 
to Corps of Engineers, requesting a report on Morgan’s 
acquired land offer (Ex. 3). Letter missing from case 
file. See Ex. 7 for date of letter and Ex. 35 for Corps 
of Engineers’ reply. : 


Exurrr 33 or ADMINSTRATIVE REcorp 


Bureau of Land Management letters of January 10, 1955, 
to Corps of Engineers, requesting reports on Wallis’ lease 
offers Exs. 12, 14, 16, 18 and 20. Omitted. Identical to 
form letter printed as Ex. 39A. 
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Exuorr 34 or Apmomsreative Recor 
Filed ESLO February 2, 1955 


Ix rae Department or THE INTERIOR, Bureau 
ManaGEMENT 


BLM A-036376, A-037435-037439 


Frorp A, Wass, Protestant, 
v. 


Hewry S. Monrcan, Protestee 
PRorest 
To tHe Dmecror oF THE BuREav OF Lanp ManaGEMENT: 


Comes now Floyd A. Wallis (hereinafter referred to as 
the protestant) and protests against favorable action being 
taken on the application numbered BLM A-036376 of Henry 
S. Morgan (hereinafter referred to as the protestee) in 
so far as it may have been intended as an application for 
a noncompetitive oil and gas lease on any of the following 
tracts of land situated in Plaquemines Parish, Louisiana 
(hereinafter referred to as the lands in controversy) : 


Tract I—All of that land belonging to the United States, 
including that acquired by accretion, alluvion, reliction 
or dereliction, said land beginning at the northwest corner 
of the NE%4SE}, of Section 46, T. 24 S., R. 30 E., Plaque- 
mines Parish, La., run thence in a northwesterly direction 
at a right angle to the thread of the stream to the low 
water mark, thence southwesterly along the low water line, 
with the meanders of the stream, to a point on the low 
water line opposite the northwest corner of the NW% 
SW}, of Section 2, T. 25 S., R. 30 E., thence in a south- 
easterly direction at a right angle to the thread of the 
stream to the NW corner of the NW%4SW% of Section 2, 
thence east along the north boundary line of the NW%4 
SW, of Section 2, T. 25 S., RB. 30 E., to the northeast 


99 


corner of the NW14SW of Section 2, thence south along 
the east boundary line of the NW%4SW% of Section 2 
to a point where the above said line intersects the top bank 
line, thence in a northeasterly direction along the top bank 
line, with the meanders thereof, to a point where the top 
bank line intersects the west boundary line of the NW, 
SEY of Section 2, thence north along the west boundary 
line of the NW%4SE%% of Section 2 to the northwest corner 
thereof, thence east along the north boundary line of the 
NW4SE\, of Section 2 to the intersection of said line 
and the top of the west bank line of Bayou Burrwood, 
thence in a northeasterly direction along the top of the 
west bank line of Bayou Burrwood, with the meanders of 
the bayou, to a point at the intersection of said bank 
line and the top of the southwest bank line of Sanitary 
Canal, thence in a northwesterly direction along the top 
of the southwest bank line of the Sanitary Canal with 
the meanders of the canal to a point at the intersection 
of said bank line and the west boundary line of the E%4 
of the NE¥, of Section 2, T. 25 S., R. 30 E., thence north 
along the west boundary line of the El of the NE of 
Section 2, T. 25 S., R. 30 E, and the west boundary line 
of the E¥% of the SE, of Section 46, T. 248. RB. 30 E,, 
to the point of beginning. The above parcel of land is 
estimated to contain an area of 348.80 acres, more or less. 

The above described tract is accretion, reliction, or dere- 
liction to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 


Tract II—All of that land belonging to the United States, 
including that acquired by acerction, alluvion, reliction, 
or dereliction, said land beginning at the southeast corner 
of the SW14SE14 of Section 3, T. 25 S., RB. 30 E., Plaque- 
mines Parish, La., run thence north along the west bound- 
ary line of the E%SEY of Section 3 to the low water 
mark, thence in a southwesterly direction along the low 
water line, with the meanders of the stream, to where the 
low water line intersects the south boundary line of the 
SW4SEY, of Section 3, thence east along the south bound- 
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ary line of Section 3 to the point of beginning. The above 
parcel of land is estimated to contain an area of 19.76 
acres, more or less. 

The above described tract is accretion, reliction, or dere- 
liction to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 

Tract II—All that land aceruing to the United States 
by accretion, alluvion, reliction, or dereliction described 
as follows: Beginning at the southwest corner of the SW%4 
SW), of Section 2, T. 25 S., R. 30 E., Plaquemines Parish, 
La., run thence east along the south boundary line of the 
SW'Y4SW, of Section 2 to the top bank line, thence in a 
southwesterly direction along the top bank line to a point 
where the top bank line intersects the south boundary line 
of the SW14SW of Section 10, T. 25 S., R. 30 E., thence 
west along the south boundary line of Section 10 to the 
southwest corner thereof, thence north along the western 
boundary line of Section 10 to the low water mark, thence 
in a northeasterly direction along the low water line, with 
the meanders of the stream, to a point at the intersection 
of the low water line and the north boundary of the NE14 
SW, of Section 10, thence east along the north boundary 
line of the NE%4SW% to the northeast corner thereof, 
thence north along the west boundary line of the SW%{ 
NE}, of Section 10 to the northwest corner thereof, thence 
east along the south boundary of the NW1ANEY, of Sec- 
tion 10 to the southeast corner thereof, thence north along 
the east boundary line of the NWYANE\ of Section 10 
to the northeast corner thereof, thence east along the 
north boundary line of the NE%4NE% of Section 10 to 
the point of beginning. The above parcel of land is esti- 
mated to contain an area of 182.63 acres, more or less. 

The above described tract is accretion, reliction, or dere- 
liction to land acquired from George Jurgens and registered 
in Conveyance Office Book 37, Folio 527, records of Plaque- 
mines Parish, Louisiana. 

Tract IV—All of that land belonging to the United 
States, including that acquired by accretion, alluvion, relic- 
tion, or dereliction, said land beginning at the southwest 
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corner of the SE44NW%, of Section 3, T. 25 S., RB. 30 B., 
Plaquemines Parish, Louisiana, run thence east along the 
south boundary line of the SEYNWY, of Section 3 to the 
top bank line, thence in a southwesterly direction along 
the top bank line to where the top bank line intersects 
the south boundary line of the NW'4SE% of Section 9, 
T. 25 S., R. 30 E., thence west along the south boundary 
line of the NW14SE%, to a point, thence in a northeasterly 
direction along the top bank line, with the meanders there- 
of, to where the top bank line intersects the south boundary 
line of the SW14NW\, of Section 3, T. 25 S., R. 30 E., 
thence east along the south boundary line of the SW% 
NW of Section 3 to the point of beginning. The above 
parcel of land is estimated to contain an area of 221.05 
acres, more or less. 

The above described tract is accretion, reliction, or 
dereliction to land acquired from George Jurgens and 
registered in Conveyance Office Book 37, Folio 527, records 
of Plaquemines Parish, Louisiana. 

Tract V—All of that land belonging to the United States, 
including that acquired by accretion, alluvion, reliction, or 
dereliction, said land beginning at the southwest corner of 
the SWY4NWY, of Section 3, T. 25 S., RB. 30 E., run thence 
east along the south boundary of the SWY%NWY, to the 
top bank line, thence in a southwesterly direction along 
the top bank line to a point in the NWY4NEY, of Section 
9, T. 25 S., R. 30 E., thence in a northwesterly direction 
along the top bank line to a point in the south boundary 
line of the NW14SE4 of Section 4, T. 25S. R. 30 B., 
thence east along said south boundary line to the southeast 
corner of the NWY4SE\, of Section 4, thence north along 
the east boundary line of the NWSE, of Section 4 to 
the top of the south bank line of Mud Bay, thence in a 
northeasterly direction along the top of said bank line, 
with the meanders thereof, to a point on the south bound- 
ary line of the SE144NE14 of Section 4, thence east along 
the south boundary line of the SEY4NE}, to the point of 
beginning. The above parcel of land is estimated to con- 
tain an area of 54.07 acres, more or less. 

The above described tract is accretion, reliction, or 
dereliction to land acquired from George Jurgens and 
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registered in Conveyance Office Book’37, Folio 527, records 
of Plaquemines Parish, Louisiana. _ 
As grounds for the protest, the protestant shows as 
follows: 


1. The lands in controversy are acquired lands of the 
United States and are not within the known geological 
structure of any producing oil or gas field. They are ad- 
ministered by the Corps of Engineers, Department of the 
Army, as part of the civil functions of that agency. Such 
lands are subject to noncompetitive leasing for oil and gas 
development in accordance with, and only in accordance 
with, the provisions contained or incorporated by reference 
in the Mineral Leasing Act for Acquired Lands (30 U.S. 
C.A. (1953 Pocket Part), secs. 351-359) and the regula- 
tions in 43 CFR, Part 200, promulgated by the Secretary 
of the Interior under section 10 of the act. 

" 9. The protestee’s application BLM A-036376 for a non- 
competitive oil and gas lease may have been intended as 
an application for some or all of the lands in controversy. 
It was filed with the Bureau of Land Management on 
January 27, 1954. On that date, and at all other times 
pertinent to this proceeding, 43 CFR 200.5( a) governed 
applications for noncompetitive oil and gas leases on ac- 
quired lands of the United States and provided (among 
other things) that 


«<* © © each application for a lease * ° ° must 
contain (1) a separate statement of the applicant’s 
interests, direct and indirect, in leases *. 9:°? “for 
similar mineral deposits, or in applications therefor, 

-‘on federally owned acquired lands in the same State, 
identifying by serial number the records where such 
interests may be found, and (2) a complete and ac- 
curate description of the lands for which a lease 
¢ * © is desired. * * °’? (Emphasis supplied.) 


The use of ‘“‘must”’ in the regulation quoted above made 
it a mandatory regulation and imposed upon all persons 
submitting applications for noncompetitive oil and gas 
leases on acquired lands the duty of strict compliance with 
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such regulation.1 However, the protestee’s application 
BLM A-036376 does not contain, in accordance with the 
mandatory requirements of 43 CFR 200.5(a) quoted above, 
(1) a statement of the protestee’s interests in leases for 
similar mineral deposits, or in applications therefor, on 
Federally owned acquired lands in the same State, or (2) 
a complete and accurate description of the lands for which 
a lease is desired by the protestee, the description fur- 
nished in the application being insufficient to identify the 
lands desired by the protestee. 

3. The protestant is seeking noncompetitive oil and gas 
leases on the land in controversy. The protestant’s appli- 
cations for such leases are numbered BLM A-037435-037439. 
They were filed with the Bureau of Land Management on 
June 2, 1954. When filed, the protestant’s applications 
were in full compliance with all the applicable statutory 
provisions and regulations, except that they did not then 
comply with subdivision (1). of 43 CFR 200.5(a). How- 
ever, each of the protestant’s applications was supple- 
mented on August 16, 1954 by the filing of a complete and 
accurate statement of the protestant’s interests, direct 
and indirect, in leases for similar mineral deposits, or in 
applications therefor, on Federally owned acquired lands 
in the same State. Thereupon, and at all times thereafter, 
the protestant’s applications were in compliance with sub- 
division (1) of 43 CFR 200.5(a), as well as with all the 
other applicable regulations and statutory provisions. 

4. The protestee supplemented his application BLM 
A-036376 on August 18, 1954 and again on November 22, 
1954 by submitting statements concerning his interests in 
oil and gas leases, or in applications therefor, on Federally 
owned acquired lands in the same State, thus endeavoring 
to bring his application into compliance with the manda.- 


1 Rigby v. O’Connell, A-24585 (May 13, 1948) ; Margaret Prescott, 60 
LD. 341 (1949); Mary I. Chapman, Harry M. Kirchner, 60 I.D. 376 
(1949) ; Jean C. James, A-25956 (Nov. 16, 1950); Clifford Thorp Wood- 
ward, A-25905 (Supp.) (June 15, 1951); Adah G. Macauley, A-26419 
(Sept. 3, 1952); Transco Gas & Oil Corporation, Joan Ford, A-26436 
(Dec. 8, 1952); Ernest W. Sawyer, Jr., A-26573 (Jan. 27, 1953); J. L. 
Dougan et al., A-26774 (Sept. 1, 1954). 
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tory requirement of subdivision (1) of 43 CFR 200.5(a). 
However, the first statement was not filed until two days 
after, and the second statement was not filed until more 
than three months after, the protestant had corrected his 
applications BLM A-037435-037439 and thus had brought 
them into full compliance with all the applicable regula- 
tions and statutory provisions. 

5. In leasing the lands in controversy for oil and gas 
development, the Interior Department is bound by rules 
of law that are firmly established by departmental de- 
cisions extending back to the earliest days of the admin- 
istration of the mineral leasing laws, so that there can be 
no question concerning their validity. These rules of law 
are stated below: 


(a) As the lands in controversy are not within any known 
geological structure of a producing oil or gas field, the 
Department is required by law to lease the lands noncom- 
petitively to the qualified person who first had on file a 
proper application or applications for the lease or leases.? 


(b) An application that fails to comply with any manda- 
tory requirement prescribed in the departmental regula- 
tions is ineffective to gain for the applicant any right of 
priority with respect to the leasing of such lands.* There- 


2 See. 17, act of Feb. 25, 1920, as amended (30 U.S.C.A. (1953 Pocket 
Part), sec. 226), which is made applicable to the leasing of acquired 
lands by virtue of sec. 3 of the Mineral Leasing Act for Acquired Lands 
(30 U.S.C.A. (1953 Pocket Part), sec. 352); Transco Gas & Oil Corpora- 
tion, Joan Ford, A-26436 (Dec. 8, 1952); The Texas Company et al., 
A-27021 (Aug. 10, 1954); J. L. Dougan et al., A-26774 (Sept. 1. 1954). 

3 Witbeck v. Hardeman, 51 L.D. 36 (1925); Allen v. Pilcher, 51 L.D. 
285 (1925); Anna L. Schram, 51 L.D. 303 (1925); Edwina S. Elliott, 
56 ID. 1 (1936); Rigby v. O’Connell, A-24585 (May 13, 1948) ; E. A. 
Wight, 60 LD. 215 (1948); H. L. Rath et al., 60 I.D. 225 (1948) ; Mar- 
garet Prescott, 60 ID. 341 (1949) ; Mary I. Chapman, Harry M. Kirchner, 
60 LD. 376 (1949); James Des Autels, 60 I.D. 513 (1951); Roland Egan, 
A-25674 (Nov. 7, 1949); Jean C. James, A-25956 (Nov. 16, 1950); Clif- 
ford Thorp Woodward, A-25905 (Supp.) (June 15, 1951) ; John W. Luce, 
A-26261 (Feb. 4, 1952); Adah G. Macauley, A-26419 (Sept. 3, 1952) ; 
Transco Gas & Oil Corporation, Joan Ford, A-26436 (Dec. 8, 1952); J. 
Martin Davis et al., A-26564 (Jan. 12, 1953); Ernest W. Sawyer, Jr., 
A-26573 (Jan. 27, 1953); J. L. Dougan et al., A-26774 (Sept. 1, 1954). 
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fore, the protestee’s application BLM A-036376 was in- 
effective when filed, and did not entitle the protestee to 
any right of priority with respect to the leasing of the 
lands in controversy, because of the failure of application 
BLM A-036376 to comply with the mandatory require- 
ments of 43 CFR 200.5(a). The protestant’s applications 
BLM A-037435-037439 were also ineffective when filed, 
because of the failure to comply with the mandatory re- 
quirement of subdivision (1) of 43 CFR 200.5(a). 

(c) A failure by an applicant for a noncompetitive oil 
and gas lease to comply with a mandatory requirement 
or requirements prescribed in the pertinent departmental 
regulations can be waived by the Department only if no 
adverse claim for the same lands has been presented by 
another person.‘ Consequently, the failure of the pro- 
testee’s application BLM A-036376 to comply at the time 
of filing with the mandatory requirements of 43 CFR 
200.5(a) cannot be waived by the Department in view of 
the protestant’s adverse claim under his applications BLM 
A-037435-037439. 

(d) An applicant for a noncompetitive oil and gas lease 
on Government-owned lands who has failed to comply with 
a mandatory requirement or requirements prescribed in 
the departmental regulations can correct the error or errors 
and bring his application into compliance with such re- 
quirement or requirements, but his application is effective 
for priority purposes only as of the time when he cures 
the defect or defects; and if, in the meantime, some other 
person has filed a proper application or applications for the 
same lands, or has corrected a deficient application or 
applications, such other person is entitled as a matter 
of law to priority with respect to the leasing of such lands.5 


‘Drake et al. v. Simmons, 54 I.D. 150, 155 (1933). All the decisions 
cited in footnote 5 also support this statement. 

5 Edwina S. Elliott, 56 ILD. 1 (1936); Rigby v. O’Connell, A-24585 
(May 13, 1948); E. A. Wight, 60 I.D. 215 (1948); H. L. Rath et al., 60 
I.D. 225 (1948); Margaret Prescott, 60 I.D. 341 (1949); Mary I. Chap- 
man, Harry M. Kirchner, 60 I.D. 376 (1949); James Des Autels, 60 J.D. 
513 (1951); Jean C. James, A-25956 (Nov. 16, 1950); Clifford Thorp 
Woodward, A-25905 (Supp.) (June 15, 1951) ; Adah G. Macauley, A-26419 
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Accordingly, the protestee’s corrective actions of August 
18, 1954 and November 22, 1954, designed to bring his 
application BLM A-036376 into compliance with the manda- 
tory requirement of subdivision (1) of 43 CFR 200.5(a), 
cannot be given any retroactive effect by the Department. 
Moreover, the protestee’s application BLM A-036376 is 
still out of compliance with subdivision (2) of 43 CFR 
200.5(a) and, hence, is still ineffective for priority purposes. 
As the protestant’s applications BLM A-037435-037439 
were in full compliance with all the applicable regulations 
and statutory provisions on and after August 16, 1954, 
they were fully effective for priority purposes on that 
date; and they are entitled as a matter of law to priority 
over the protestee’s application BLM A-036376, which does 
not yet have an effective date. 


6. As the protestant, in relation to the protestee, is 
the qualified person who first had on file proper applica- 
tions for noncompetitive oil and gas leases on the lands in 
controversy, the protestant, in relation to the protestee, is 


entitled as a matter of law to receive any oil and gas 
lease or leases that may be issued on such lands.® 


7. For the reasons stated above, the protestant prays: 


(a) that favorable action not be taken on the protestee’s 
application BLM A-036376 in so far as it may have been 
intented as an application for a noncompetitive oil and 
gas lease on the lands in controversy ; 


(b) that the protestant’s application BLM A-037435- 
037439 be recognized as entitled to priority over the pro- 
testee’s application BLM A-036376 with respect to the 
lands in controversy; and 

(c) that, as regards any conflict between the protestant’s 
applications BLM A-037435-037439 and the protestee’s 
application BLM A-036376, the protestant’s applications 
(Sept. 3, 1952); Transco Gas & Oil Corporation, Joan Ford, A-26436 
(Dec. 8, 1952); J. Martin Davis et al., A-26564 (Jan. 12, 1953); Ernest 
W. Sawyer, Jr., A-26573 (Jan. 27, 1953); J. L. Dougan et al., A-26774 
(Sept. 1, 1954). 

6 See footnotes 2 and 5. 
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be approved as the first applications by a qualified person 
to have the status of proper applications because of being 
brought into compliance with all the applicable manda- 
tory regulations and statutory provisions. 


Respectfully submitted, 


Froyp A. Wau. 


Exurerr 35 or ADMINISTRATIVE ReEcorp 


DEPARTMENT OF THE ARMY 
Office of the Chief of Engineers 
Washington 25, D. C. 
1 Mae 1955. 


In Reply Refer to 

680.41 ENGLT 
MISS. R., S.W. PASS, LA. 
Morgan, Henry S. BLMA 036376 


Director, Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sm: 


Reference is made to your letter, without date, stating 
that Henry S. Morgan, Washington, D. C., has applied 
for an oil and gas lease for the lands described in his 
application, No. BLMA 036376, and requesting information 
as to the matters listed. 

The District Engineer, Corps of Engineers, New Orleans, 
Louisiana, reports that the descriptions in the applications 
are insufficient to enable him to identify the areas on the 
maps in his office. It appears, however, that a portion of 
the lands described in this application are included in 
applications Nos. BLM-A 037435 to BLM-A 037439, in- 
elusive, filed by Mr. Floyd A. Wallis on 2 June 1954. 

A map by Charles Ellet, Jr., dated 1851, can not be 
located in the files of the District Engineer or in this 
office. 

Tt is suggested that the applicant be requested to fur- 
nish a map showing the areas included in the description 
accompanying his application. 


Sincerely yours, 


H. O’Nem. 
Assistant Chief, Management 
and Disposal Division, 
Real Estate. 
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Exurr 36 or Apmrvistrative Recorp 
BLMA 036376 


Unrrep States DerarTMENT OF THE Inrenror, Burzav oF 
Laxp ManacEMEnt 


See 039136 


Rovrine anp Traysmrrra, Sur 
Date 3/14/55. 
To: Division or Branch E 
(1) Mr. Hayes, ESAM, Rm. 4647 


A map showing the detail of the 1898 map referred to 
in the application and later survey data is found in BLM- 
038189 (now on my desk). This map is useful in locating 
the lands described in this area. Mr. Meath was in a few 
days ago & said that he would supply us with more copies 
of this map & also copies of a map by Charles Ellot, Jr., 
dated 1851, referring to Wagoner’s Island. 


LRH ‘‘B’’, 
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Exar 37 or ADMINISTRATIVE Recorp 


Ix roe DEPARTMENT oF THE INTERIOR, Bureau or Lanp 
ManaGEMENT 


Frorp A. Wats, Protestant, 
v.. 
Henry S. Morean, Protestee 
BLM A-036376, A-037435-037439 
Opposition TO PRorTEst 
To roe Dmector oF THE BUREAU OF Lanp ManaGEMENT: 


The protestee, Henry S. Morgan, hereby opposes the 
protest filed herein by the protestant, Floyd A. Wallis. 
The grounds upon which this opposition is based are 
hereinafter set forth. 


SraTEMENT 


On January 27, 1954, the protestee, Henry S. Morgan, 
filed an application, number BLM A-036376, under the 
Act of August 7, 1947, 61 Stat. 913, 30 U.S.C. 351 et seq. 
(the Mineral Leasing Act for Acquired Lands) seeking a 
noncompetitive oil and gas lease of lands in Townships 
24 and 25 South, Range 30 East, Louisiana Meridian, Lou- 
isiana, the lands applied for being more particularly de- 
scribed as six parcels, consisting in the aggregate of 
approximately 1704 acres. 

In his application of January 27, 1954, the protestee 
furnished the information then required by the Bureau 
of Land Management, including a statement that 


Applicant’s other interests direct and indirect in oil 
and gas leases and applications therefor in the same 
State do not exceed 15,360 chargeable acres. 


Protestee’s application did not, however, list and identify 
by serial number the applicant’s other interests in federally 
owned acquired lands in the State of Louisiana. 
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On June 2, 1954, the protestant, Floyd A. Wallis, filed 
five applications, numbers BLM A-037435 through BLM 
A-037439, seeking leases of portions of the same lands 
described in protestee’s application BLM A-036376. Pro- 
testant’s five applications seek acreages estimated therein 
as follows: BLM A-037435—348.80 acres; BLM A-037436— 
19.76 acres; BLM A-037437—182.63 acres; BLM A-037438 
—221.05 acres; BLM A-037439—54.07 acres. The total 
acreage sought in these five applications amounts to ap- 
proximately 826.31 acres. 

Like the earlier application filed by protestee, each of 
the five applications filed by protestant contained the gen- 
eral statement that ‘‘Applicant’s other interests, direct or 
indirect, in oil and gas leases and applications therefore 
{sic] in the same State do not exceed 15,360 chargeable 
acres,’’ but in none of protestant’s applications was there 
a specific listing of such interests or an identification of 
the records where those interests might be found. 

In a decision of the Solicitor, rendered August 3, 1954, 
in the case of S. J. Hooper (A-26976, A-26996), herein- 
after referred to as the First Hooper decision, it was held 
inter alia that an application filed October 2, 1951, for an 
oil and gas lease of acquired lands which stated that the 
applicant’s interests in federally owned acquired lands 
did not exceed in the aggregate 15,360 acres in the same 
state, but failed to list those other interests, in leases or 
applications, identifying the serial numbers thereof, was 
a defective application in that it failed to comply with the 
requirement of such a listing set forth in 43 CFR 200.5, 
which requirement was declared to be mandatory. For 
this reason, the First Hooper decision held that the de- 
fective application, although curable, would become effec- 
tive for purposes of establishing priority only as of the 
time the required information should be filed as a part 
of the application. 

In a supplemental decision in the case of S. J. Hooper, 
rendered October 28, 1954 (A-26976, A-26996 (Suppl.)), 
hereinafter referred to as the Second Hooper decision, the 
First Hooper decision was modified so as to permit Mr. 
Hooper and others similarly situated who, prior to August 
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31, 1954, had filed acquired lands lease applications with- 
out specifically listing the applicant’s other interests in 
the same state, to furnish that information without loss 
of priority, the time allowed for such action by the affected 
applicants being extended to and including December 1, 
1954. 

On August 18, 1954, and again on November 22, 1954, 
prior to the expiration date prescribed in the Second 
Hooper decision, the protestee, Mr. Morgan, filed with the 
Bureau of Land Management substantially identical state- 
ments setting forth in detail his interests in other leases 
or applications covering federally owned acquired lands 
in the State of Louisiana, identifying by serial number 
the records where such interests may be found. 

On August 16, 1954, the protestant, Mr. Wallis, also filed 
with the Bureau of Land Management five statements 
which, respectively, supplemented each of his five applica- 
tions, BLM A-037435-037439, by listing the protestant’s 
other interests in oil and gas leases, or applications there- 
for, covering federally owned lands in the State of Louisi- 
ana. 

On February 2, 1955, Mr. Wallis filed a protest with 
the Bureau urging that favorable action not be taken on 
protestee’s application BLM A-036376, and that protes- 
tant’s five applications, BLM A-037435-037439, be granted 
priority over protestee *s earlier application on the grounds 
that (1) protestant’s supplemental information as to his 
other interests in the same state was furnished on August 
16, 1954, two days in advance of the similar action by pro- 
testee, and (2) that the description of the lands sought in 
protestee’s application is allegedly insufficient. It is to that 
protest that this opposition is directed. 


1 Angust 31, 1954, was apparently chosen because it was the date of a 
memorandum from the Bureau of Land Management requesting recon- 
sideration of the First Hooper decision. 
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ARGUMENT 


The protestee opposes this protest and urges that it be 
disallowed for the following reasons: 


1. Protestant’s applications are otherwise defective and 
thus give protestant no standing to challenge protestee’s 
application. 


As is hereinabove set forth, neither the application of 
protestee nor those subsequently filed by protestant con- 
tained, as originally filed, any specific listing and identifi- 
cation of the applicant’s other interests in the same state. 
Protestant’s contentions with respect to the initial omis- 
sion of this detailed information will be answered in a 
later portion of this argument. At the outset, however, 
a patent defect in protestant’s applications should be men- 
tioned. 

43 CFR (1954 Suppl.) 192.42(d), which by 43 CFR 200.4 
is made applicable to acquired lands lease applications, 
provides, in part, as follows (emphasis added) : 


(d) * * * Each [lease] offer must be for an area of 
not more than 2,560 acres except where the rule of 
approximation applies, and may not be for less than 
640 acres except in any one of the following instances: 


(1) Where * ° ® the lands are in an approved unit 
or cooperative plan * ° °. 

(2) Where the land is surrounded by lands not 
available for leasing under the act * ® °. 


None of the five applications filed by protestant meets 
the minimum acreage requirement set forth in 43 CFR 
192.42(d). The respective acreages embraced in those ap- 
plications are 348.80 acres, 19.76 acres, 182.63 acres, 221.05 
acres and 54.07 acres. For this reason alone, therefore, 
each of protestant’s five applications is defective. 

The lands here involved do not permit protestant to 
claim either of the exceptions set forth in Section 192.42(d). 
The lands are not covered by an approved unit or coopera- 
tive plan and they are not surrounded by lands not avail- 
able for leasing. Each of protestant’s five applications 
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describes an area which is neither contiguous to or in close 
proximity to that described in one or more of the remaining 
four applications. The total area sought is 826.31 acres 
and all of the lands involved (as is the case with protestee’s 
single application) are within a six-mile square. Protes- 
tant was required, therefore, to apply for a minimum of 
640 acres in his lease offer. 

Since protestant’s applications fail to comply with 43 
CFR 192.42(d), protestant is not in a position to challenge 
the priority of protestee’s application. 


2. Protestee’s application has priority over that of pro- 
testant under the recent ruling in the Hooper case. 


a. The factual basis for the Second Hooper decision. 


In the Second Hooper decision, dated October 28, 1954, 
the Department set forth, as the basis for that decision, 
the following factual circumstances: 


(1) The regulations issued by the Secretary of the In- 
terior under the Mineral Leasing Act for Acquired Lands 
were approved December 15, 1947. 12 F.R. 8678; 43 CFR 
(1949 ed.) 200.1-200.10. 

(2) From December 1948? until January 28, 1951, the 
acquired lands regulation with respect to the specific show- 
ing of acreage holdings by a lease applicant (43 CFR 
200.5) was substantially the same as that governing appli- 
cations for leases of public lands under the Mineral Leasing 
Act of 1920 (43 CFR (1949 ed.) 192.42(a)(3)),° both regu- 
lations providing, in substance, that an application for an 
oil and gas lease should list and identify by serial number 
the applicant’s interests, direct or indirect, in other leases 
or applications therefor covering lands in the same state. 

(3) On November 29, 1950, the regulation providing 


2 December 29, 1948, was the date of a general revision of 43 CFR 
192,42 (2) (3), the regulation relating to the listing of applicant’s other 
interests in public land lease applications. 13 F.R. 9567. Similar pro- 
visions had, of course, appeared in earlier regulations. Sec. 43 CFR 
(1939 ed.) 192.23(c) and 43 CFR 192.42, as revised October 28, 1946, 
11 F.R. 12956. 

3 As required by Sec. 10 of the Acquired Lands Act of August 7, 1947, 
61 Stat. 913, 915, 30 U.S.C. 359. 
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for specific listing of other interests in applications for 
public domain leases (43 CFR 192.42(a)(3)) was amended, 
effective January 28, 1951, to eliminate the necessity for 
an acreage showing except where a lease offer is signed 
on behalf of the offeror by an attorney in fact or agent 
(15 F.R. 8583), but the companion regulation governing 
applications for acquired lands leases (43 CFR 200.5) was 
not at the same time similarly amended. 

(4) However, subsequent to November 29, 1950, the Bu- 
reau of Land Management, as a matter of administrative 
practice and construction, treated applications under the 
Acquired Lands Leasing Act as subject to the same re- 
quirements as were imposed by the amended regulation gov- 
erning applications for public land leases (43 CFR 192.42 
(a)(3)) and thus interpreted the specific-listing provisions 
still present in the unamended acquired lands regulation 
(43 CFR 200.5) as not mandatory, but merely supplemental. 

(5) After November 1950, and prior to August 1954, 
many acquired lands applications were filed without a de- 
tailed statement of acreage holdings and leases were issued 
on the basis of such applications. 


b. The conclusion reached by the Department. 


Because of the administrative practice followed by the 
Bureau of Land Management in respect to 43 CFR 200.5 
subsequent to November 1950, the Department concluded 
in the Second Hooper decision that those lease applicants 
who, in reliance upon the Bureau practice, had filed appli- 
cations prior to August 1954, without listing specific acreage 
holdings, should be granted a reasonable time within which 
to furnish that information wihout loss of priority. Mr. 
Hooper and others similarly situated were thus granted a 
period of time extending to and including December 1, 
1954, within which to submit a detailed showing of specific 
acreage holdings. 


c. The priority of protestee’s application. 

The factual situation involved in the present case brings 
the protestee and his application, BLM A-036376, squarely 
within the ruling in the Second Hooper decision. Protes- 
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tee’s application was filed January 27, 1954. It included 
a general statement that protestee’s other holdings in the 
State of Louisiana did not exceed 15,360 acres. In keeping 
with the Bureau practice then in effect, the application did 
not specifically list protestee’s other holdings and identify 
them by serial number. On August 18, 1954, and Novem- 
ber 22, 1954, well within the reasonable additional time 
granted with respect to similar applications by the Second 
Hooper decision, the protestee furnished to the Bureau 2 
specific listing and identification of his other interests in 
the same state. 

Under the precedent established by the Second Hooper 
decision, protestee’s application of January 27, 1954, BLM 
‘A-036376, has priority over the later applications of pro- 
testant. The protest filed herein by Floyd A. Wallis should 
be disallowed. 


3. The result reached in the Second Hooper decision is 
correct. 


The Second Hooper decision represents the application 


of legal and equitable principles which are well founded 
in the field of administrative law. These principles may 
be summarized as follows: 

The rules of construction employed to determine the 
meaning and scope of an administrative regulation are 
the same as those involving interpretation of statutes.* 
Under these rules, ‘administrative practice, consistent and 
generally unchallenged, will not be overturned except for 
very cogent reasons if the scope of the command is in- 
definite and doubtful,’’> and this is true even where the 
language to be construed is, on its face, plain and un- 
ambiguous if related circumstances, including consideration 
of the regulation as a whole, indicate a different meaning 
was intended.® There must, of course, be some doubt as 


4 Borelli v. Reconstruction Finance Corp., 196 F.2d 730, 736 (Em. App. 
1952). 

3 Norwegian Nitrogen Co. Vv. United States, 288 U.S. 294, 315, 77 L.ed. 
796, 807. 

6 Fleischmann Co. Vv. United States, 270 U.S. 349, 360, 70 Led. 624, 
631; United States v. Amer. Trucking Ass’ns., 310 U.S. 534, 543-544, 84 
Led. 1350-1351; Markham Vv. Asbell, 326 U.S. 404, 409, 90 L.ed. 165, 168. 
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to the meaning of the statute or regulation and there 
must have been a contemporaneous, reasonable and uniform 
construction by the officers charged with its administration 
over a period of time.? Where these requirements arc 
met, however, the administrative interpretation is entitled 
to great weight.® 

The administrative practice of the Bureau of Land 
Management in respect to 43 CFR 200.5 satisfies all of 
the above requisites. 


a. The Bureau, subsequent to 1950, was faced with a 
direct conflict between the provisions of its basic statute 
and those of 43 CFR 200.5. 


The Bureau of Land Management is charged with the 
administration of the mineral leasing laws and the regu- 
lations issued thereunder. When there is doubt as to the 
meaning or scope of a particular statute or regulation, 
the Bureau must, of course, exercise the function of ad- 
ministrative construction. In respect to 43 CFR 200.5, 


the regulation here involved, the Bureau was, subsequent 
to November 1950, confronted with more than a mere 
doubt. There was a direct conflict between that rezulation 
and the basic statute under which the regulation was issued. 
That conflict is described in the paragraphs which follow. 

Section 10 of the Mineral Leasing Act for Acquired 


Compare the Solicitor’s Opinion of August 8, 1947 (M-34985), 60 I.D. 
26, holding that the words “deposits (of certain minerals] and lands con- 
taining such deposits owned by the United States,” appearing in Section 
1 of the Mineral Leasing Act of 1920, 41 Stat. 437, 30 U.S.C. 181, were 
not to be given their literal meaning but were to be construed as limited 
in scope to the “public lands” of the United States and thus not to em- 
brace submerged lands of the marginal sea. In so concluding, the Solicitor 
considered other language in the Act, the interpretation theretofore given 
to similar language and the intent of the Congress. The Solicitor’s Opin- 
ion was concurred in by the Attorney General in his Opinion of August 
29, 1947 (40 Op. A.G. 540), and has recently been sustained by the United 
States District Court for the District of Columbia in Justheim v. McKay, 
123 F. Supp. 560 (1954). 

7 Extensive annotations covering this general rule. appear in 77 L.ed. 
322 et seq. and 84 Led 28 et seq. 

8 United States v. Amer. Trucking Ass’ns., 310 U.S. 534, 549 84 L.ed. 
1345, 1354. 
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Lands approved August 7, 1947, 61 Stat. 913, 915, 30 U.S.C. 
359, provides (emphasis added) : 


The Secretary of the Interior is authorized to prescribe 
such rules and regulations as are necessary and ap- 
propriate to carry out the purposes of this Act, which 
rules and regulations shall be the same as those pre- 

- scribed under the mineral leasing laws to the extent 
that they are applicable. 


As has already been shown (supra, p. 6) the acquired 
lands leasing regulation with respect to the specific listing 
of an applicant’s other holdings in the same state (43 CFR 
200.5) was, from 1947 to 1950, the same in substance as 
that governing public lands applications (43 CFR (1949 
ed.) 192.42 (a)(3)). In November 1950, however, the 
public lands regulation was amended (15 F.R. 8583) to 
eliminate altogether the provision for the specific listing 
of the applicant’s other interests, except where the appli- 
cation is signed by an attorney in fact or an agent (43 
CFR (1954 cum. suppl.) 192.42 (c)(3)). However, the com- 
panion acquired lands regulation (43 CFR 200.5), remained 
unchanged, the provisions thereof, to the extent here 
pertinent, reading as follows: 


In addition to the information required by the ap- 
propriate regulations, referred to in sec. 200.4, each 
application for a lease or permit must contain (1) a 
separate statement of the applicant’s interests, direct 
and indirect, in leases or permits for similar mineral 
deposits, or in applications therefor, on federally owned 
acquired lands in the same State, identifying by serial 
number the records where such interests may be 
found ° ° °. 


As the foregoing analysis reveals, there was, after No- 
vember 1950, a conflict between the provisions of (43 CFR 
200.5) and the requirements of the Acquired Lands Act of 
1947. The conflict could be satisfactorily resolved only 
in the practical manner adopted by the Bureau. 

The commanding significance of the words ‘‘shall be the 
same,’’ in Section 10 of the 1947 Act, is apparent not only 
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from other provisions of that Act® but also from the legis- 
lative history of the Act. That history reveals that one of 
the objectives of the Act was to eliminate the ‘“‘want of 
uniformity in policy and leasing procedure’? in respect to 
“‘public-domain lands’’ and ‘‘acquired lands.’’ S. Rept. 
161, 80th Cong., Ist Sess. (Ser. No. 11115), p. 2; H. Rept. 
590, 80th Cong., Ist Sess. (Ser. No. 11120), p. 3. The broad 
intent of Section 10 of the Act is also apparent from the 
following excerpt from the report of the Department of 
the Interior to the Senate Committee on Public Lands, 
dated May 2, 1947, relative to S. 1081, the measure then 
under consideration by that Committee (S. Rept. 161, 
supra, p. 5): 


Section 10 authorizes the Secretary of the Interior 
to prescribe necessary rules and regulations under the 
act but requires that such rules and regulations shall 
be the same as those prescribed under the mineral 
leasing laws. Since conditions with respect to acquired 
lands differ in several respects from those pertinent 
to public lands, complete conformity of the regulations 
is not possible. Even without any such requirement 
this Department in the interest of uniformity would, if 
the bill is enacted, apply the same general regulations 
both to the public and acquired lands. It probably was 
not intended by the use of the restrictive language to 
prevent the issuance of regulations different from those 
applicable to the public lands if necessary to carry out 
the purposes of the act. However, in order to remove 
any doubt, it is suggested that the words ‘‘to the ex- 


* Section 3 of the Act (61 Stat. 914, 30 U.S.C. 352) provides that 
acquired lands “may be leased by the Secretary under the same conditions 
as contained in the leasing provisions of the mineral leasing laws * * °.” 
(Emphasis added.) 

10S. 1081 passed the Senate, with the amendment to Section 10 sug- 
gested by the Interior Department, on July 23, 1947. 93 Cong., Rec. 
9785-9786. On the same day, the House of Representatives passed a 
similar bill, H.R. 3022. 93 Cong., Rec. 9879-9881. On July 24, 1947, 
S. 1081 was laid on the table and H.R. 3022, with minor amendments, 
was adopted by the Senate in lieu of S. 1081. 93 Cong., Rec. 9922. The 
Senate amendments were accepted by the House. 93 Cong., Rec. 10061. 
It appears that Section 10 in H.R. 3022 as introduced was in the form 
desired by the Interior Department. 
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tent that they are applicable’ be added at the end of 
Section 10. 


It seems clear from this excerpt that, while the Depart- 
ment requested and obtained the additional words ‘‘to the 
extent that they are applicable’’ in order that different reg- 
ulations might be promulgated to meet differing circum- 
stances, if necessary to carry out the purposes of the Act, 
both the Department and the Congress contemplated the 
“‘same general regulations”’ for both leasing programs. 

The requirement as to the disclosure of other lease hold- 
ings is certainly a condition applicable to both programs, 
since, although the 1947 Act contains no acreage limitation 
provision, the regulations therennder have from the outset 
provided that the restrictions on acreage holdings under 
that Act shall be the same as those prescribed for the pub- 
lic lands. See 43 CFR (1949 ed.) 200.4 and 200.6.1% More- 
over, as is pointed out in the Second Hooper decision (p. 7), 
“‘the purpose of the regulation requiring a statement of 
an applicant’s other interests in mineral leases, permits, 
and applications therefor és to determine whether an appli- 
cant is qualified under section 27 of the Mineral Leasing 
Act, as amended,”’ 41 Stat. 437, 448, as amended, 30 U.S.C. 
184 (emphasis added). It is obvious, therefore, that the 
acreage showing provision is one as to which the acquired 
lands regulations and the public lands regulations must be 
in conformity. 

In the light of the foregoing, the Bureau of Land Man- 
agement, in November 1950, could reach one of two con- 
clusions: either the 1950 amendment of 43 CFR 192.42(a) 
(3) automatically amended 43 CFR 200.5, or the acquired 
lands regulation (sec. 200.5) was thereafter, at most, a sup- 
plemental provision as to which compliance was not re- 
quired. There is strong basis for the conclusion that the 
change in the public lands regulation automatically changed 
the related acquired lands regulation. That such a result 
was intended is supported by the fact that on October 28, 
1954, 43 CFR 200.5 was expressly amended so as to be 
brought into conformity with 43 CFR 192.42(a)(3), as 


11 For this reason, the acreage listing provision in 43 CFR 200.5 is not 
one of the exceptions contemplated by 43 CFR 200.4. 
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amended. See Federal Register for November 3, 1954, 19 
F. R. 7127. See also the miscellaneous amendments of 
43 CFR 200.1-200.11, promulgated December 1, 1954, 19 
F. R. 8014-8017, and the editorial revision of 43 CFR, dated 
December 22, 1954, 19 F. R. 8835, 9037. Whatever may 
have been its reasoning, however, the position adopted by 
the Bureau in 1950 as to the meaning and scope of 43 CFR 
200.5 was a practical and sensible administrative construc- 
tion. 

As the preceding discussion reveals, the Bureau, in No- 
vember 1950, was required to resolve a conflict between a 
basic statute and a regulation issued thereunder. In any 
‘event there was grave doubt as to the meaning and scope of 
the regulation. Faced with this situation, the Bureau ex- 
ercised its interpretive function and adopted an adminis- 
trative construction and practice under which the provisions 
of the regulation (43 CFR 200.5) were treated as not man- 
datory.’? This administrative practice was contemporane- 
ously adapted, it was consistently adhered to over a period 
of time (1950 to 1954), and it was a practical and reason- 
able one. Under the applicable principles of administrative 
law, as hereinbefore set forth, p. 9-10, the Bureau’s con- 
struction and practice in respect to 43 CFR 200.5 should 
not be disturbed. The controlling effect of the Bureau’s 
practice was correctly recognized in the Second Hooper 
decision * and the same recognition should be accorded in 
the present case. 


b. A change in administrative practice or interpretation 
should have prospective effect only. 


In the Second Hooper decision the Department held that 
the First Hooper decision resulted in a reversal of the ad- 
ministrative practice prevailing from 1950 to 1954 and 
thus had the effect of adding a new requirement. In other 


12 For a clear analysis of the considerations underlying the Bureau’s 
interpretation, see the decision in Georgette M. Beter, BLM-1954-404 
(July 2, 1954). 

13 Recognition of the Bureau’s practice is also to be found in protestant’s 
own applications. None of the five applications, as originally field on 
June 2, 1954, contained a specific listing or identification of protestant’s 
other holdings. 
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words, the First Hooper decision in treating the specific 
listing provisions in 43 CFR 200.5 as mandatory was, in 
practicality, a change in that regulation. Consequently, the 
Department, in the Second Hooper decision, concluded that 
lease applicants who had theretofore relied on the prior 
interpretation should not thereby be prejudiced and should 
be given a reasonable time within which to bring their ap- 
plications into conformity with the new requirements with- 
out loss of priority. 

There is ample precedent for the position taken by the 
Department in the Second Hooper decision. In addition to 
the case of Dorothy Bassie et al., Applicants, Mary Chap- 
man and Harry M. Kirschner, Protestants, 49 I.D. 235 
(1946), cited in the Second Hooper decision, strong sup- 
port for the Department’s action is to be found in the case 
of Anna R. Pahl, A-24350 (April 4, 1947), and the related 
earlier opinion of the Solicitor, M-33841, 58 LD. 766 (De- 
cember 6, 1944). In the Pahl case there was involved the 
question as to whether, under the provisions of certain 
Acts of Congress passed in 1942 and 1943, the holder of a 
non-competitive oil and gas lease issued in 1938 covering 
lands which, prior to the expiration of the five-year pri- 
mary term of the lease, had been found to be partly within 
and partly without a known geologic structure, was en- 
titled to an extension of the lease in its entirety, without 
filing a preference right application, or only as to that 
part within the structure. The General Land Office con- 
strued the lease as extended in its entirety and on Septem- 
ber 26, 1944, advised the lessee, Mrs. Wilbur, that upon 
payment of appropriate rentals (later paid by her assignee) 
her lease would be extended to December 31, 1944. 

On December 6, 1944, the Department approved an opin- 
ion of the Solicitory, M-33841 (58 ID. 766), holding that 
the 1942 and 1943 acts provided only for extension of leases 
as to lands within a structure and not as to lands outside 
of a structure. Recognizing, however, that the statutes 
were ambiguous, that the administrative practice had been 
otherwise, and that the new ruling would work a hardship 
on those lessees who had allowed their five-year terms to 
elapse without filing preference right applications, the So- 
licitor concluded that his interpretation should be given 
prospective application only (58 LD. at 774). 
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On January 1, 1944, the day following expiration of the 
primary term of the Wilbur lease, Mrs. Pahl had filed a 
non-competitive oil and gas lease application covering a 
portion of the Wilbur lease not within the known structure. 
The application was denied on the ground that the land 
was included in the Wilbur lease. In her appeal from this 
denial, Mrs. Pahl challenged the ruling of the Solicitor in 
his opinion of December 6, 1944 (M-33841). In a decision 
affirming the action of the General Land Office (A-24350), 
the Department rejected Mrs. Pahl’s argument with the 
following comments (emphasis added) : 


Appellant errs in her attack upon the Department’s 
ruling of December 6, 1948. As is indicated by the 
Commissioner’s request for the opinion, the Depart- 
ment through the General Land Office had been tak- 
ing the view that the extension act of December 22, 
1943, extended leases in their entirety so long as part 
of the leased lands was on a known structure. This 
position was expressly taken as to Wilbur’s lease in 
the Commissioner’s decision of July 13, 1944, and his 
letter of September 26, 1944. The ruling of Decem- 
ber 6, was therefore a reversal of the Department’s 
prior interpretation. In this type of situation, the 
Department has held that the change in Departmental 
construction of a statute need not be given retroactive 
effect. Solicitor’s opinion (M-31156) of January 27, 
1943. This is comparable in all essential respects to 
a decision by a court which overrules a prior decision 
by the court on the construction of a statute. It has 
been held that the second decision of the court may 
be given prospective effect only [Citing cases]. By 
the same token, it was proper for the Department to 
give future effect only to its ruling in order to avoid 
hardship to lessees whose lease terms had already 
expired. 


Following the final disposition of her appeal in the De- 
partment, Mrs. Pahl brought an action in the United 
States District Court for the District of Columbia to ob- 


14 A motion for rehearing was denied by the Solicitor in a decision dated 
May 20, 1948. 
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tain a determination that she was entitled to receive the 
lease applied for and to compel the issuance of such a lease. 
In a Judgment entered December 13, 1950, J udge McGuire, 
of that court, denied the relief prayed for and granted 
judgment to the defendants. Pahl v. Clawson and Chap- 
man, unreported (C.A. No. 3309-48, D. D. C.). 

The general rule that a change in construction should 
be given prospective effect only has found frequent ex- 
pression in court decisions. More specifically, attempts 
to give retroactive application to a new administrative con- 
struction have been disapproved.’® In the light of these 
authorities and of its own precedents, the action of the 
Department in the Second Hooper decision, granting prior 
lease applicants a reasonable time within which to furnish 
the newly required specific information without loss of pri- 
ority, was clearly appropriate. 


4. The description in protestee’s application is sufficient 
and adequate. 


Protestant asserts, without documentation, that protes- 
tee’s application also fails to comply with 43 CFR 200.5 for 
the alleged reason that the description furnished in the ap- 
plication is insufficient to identify the lands desired. Pro- 
testee strongly disputes this assertion. 

The descriptions employed in protestee’s application 
are more than sufficient to meet the requirements of the 
regulation. Each of the parcels applied for is described 
in detail by metes and bounds, with appropriate reference 
to a map prepared by and on record in the files of the 
Office of the Chief of Engineers, Department of the Army, 
the agency having primary jurisdiction over the lands 
sought. A photocopy of that map accompanies the appli- 
cation. On the basis of that map and the metes and bounds 


15 See, e.g., Gt. Northern Ry. v. Sunburst Co., 287 U.S. 358, 364, 77 L.ed. 
360, 366; Warring v. Colpoys, 74 App. D. C. 303, 306-308, 122 F.2d 642, 
645-647 (1941). 

16 See, e.g., United States v. Macdaniel, 7 Pet. 1, 14-15, 8 L.ed. 587, 592; 
United States v. Alabama Railroad Co., 142 U.S. 615, 621, 35 Led. 1134, 
1136. See also Helvering v. Reynolds Co., 306 U.S. 110, 116-117, 83 L.ed. 
536, 541-542; Miller v. United States, 294 U.S. 435, 439, 79 L.ed. 977, 981. 
Cf. Lacey v. Grondorf, 38 L.D. 553, 556 (1910). 
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descriptions furnished, the lands applied for may be easily 
located. 

For the purposes of protestee’s application, the land 
descriptions contained therein are clearly adequate. 


Concuiusion 


The protestee, Mr. Morgan, filed his application, BLM 
A-036376, on January 27, 1954. That application, when 
filed, complied with the statutory and regulatory require- 
ments, including those with respect to land descriptions, 
and with the administrative practice then in effect in the 
Bureau of Land Management. Protestee ’s application was 
thus valid from the outset "” and it has priority over those 
filed by the protestant on June 2, 1954, which, in any event, 
failed to comply with the minimum acreage provision in 
43 CFR 192.42(d). Under the Second Hooper decision, 
and under established principles of administrative law, 
protestee’s priority was not lost by the change in con- 
struction adopted in the First Hooper decision.“ That 
change was prospective in effect only and it did not affect 
the priority of protestee’s earlier application. 

In view of the foregoing, it is urged that the protest 
of Floyd A. Wallis be disallowed. 


Respectfully submitted, 
Henry S. Morcay. 


17 For this reason, the numerous decisions of the Department cited by 
protestant (Protest, fns. 3 and 5) need not be here considered since those 
decisions relate to situations where there was no conflict between statu- 
tory and regulatory provisions and no doubt to be resolved by adminis- 
trative construction and practice. 

18 Which change, of course, remained in effect only from August 3, 1954, 
the date of the First Hooper decision, until October 28, 1954, the date of 
the formal amendment of 43 CFR 200.5. 
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Filed ESLO March 28, 1955 
Exuzir 38 or ApMrxistraTIve Recorp 


Iw THE DEPARTMENT OF THE INTERIOR, Bureau or Lanp 
ManaGEMENT 


Froyp A. Watuis, Protestant, 
Vv. 


Henry S. Morcan, Protestee 


BLM A-036376, A-037435-037439 
Prorestant’s Repty To ATTACK ON BLM A-037435-037439 


Froyp A. Watuis, protestant in the proceeding referred 
to above, submits this reply to the portion of the protestee’s 
“‘Qpposition to Protest”’ which contends that the protest- 
ant’s applications BLM A-037435-037439 are defective. 

The protestee’s attack is based upon the allegation that 
the protestant’s applications are out of compliance with 
the so-called 640-acre rule and, accordingly, are ineffective 
for the purpose of gaining any right of priority for the 
protestant with respect to the leasing of the lands covered 
by such applications. 

The 640-acre rule was, at the time when the protestant’s 
applications were filed on June 2, 1954, incorporated in 
43 CFR, 1953 Supp., 192.42(d) and provided in pertinent 
part as follows: 


«* © © Bach offer [for an oil and gas lease on 
public land] * * * may not be for less than 640 
acres except in any one of the following instances: 
* © © «(2) Where the land is surrounded by lands 
not available for leasing under the act [Mineral Leas- 
ing Act of February 25, 1920] °° °.”’ 


It will be assumed, for the purpose of discussion, that 
the 640-acre rule was made applicable by 43 CFR 200.4 
to applications for oil and gas leases on acquired lands 
under the Mineral Leasing Act for Acquired Lands as 
of the time when the protestant’s applications were filed. 
The protestant will show that all his applications come 
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within exception (2) of that rule, as quoted above, be- 
cause the tract of land included in each application is 
surrounded by lands that were not, at the time when the 
application was filed, available for leasing under the Min- 
eral Leasing Act for Acquired Lands. 


A. The tracts applied for by protestant are not con- 
tiguous. 


In the first place, contrary to the protestee’s assertion, 
none of the tracts of land applied for by the protestant 
is contiguous to any other tract sought by the protestant. 

For example, the tract of land included in the protest- 
ant’s application BLM A-037435 is separated by a distance 
of approximately .4 of a mile from the tract included in 
BLM A-037436, at the points where the two tracts are 
nearest to each other. The tract included in BLM A-037435 
is even farther from the tract included in BLM A-037437 ; 
and it is separated from the tracts included in BLM A- 
037438 and BLM A-037439 by a wide body of navigable 
water known as Southwest Pass. 

The tracts of land included in the protestant’s appli- 
cations BLM A-037436 and BLM A-037437 ‘‘corner’’ with 
each other at one point, but cornering tracts are not con- 
tiguous to and do not adjoin each other. Ruth Cynthia 
Kress, A-25349 (Aug. 6, 1948); Henry Petz, Mary B. Wil- 
son, Administratriz of the Estate of Frank H. Wilson, 
A-27017 (Feb. 11, 1955). The tracts included in BLM 
A-037436 and BLM A-037337 are situated .4 of a mile or 
more from the land included in BLM A-037435, and are 
separated by Southwest Pass from the lands included in 
BLM A-037438 and BLM A-037439. 

The tracts of land included in BLM A-037438 and BLM 
A-037439 are separated from each other by a tidewater 
channel that extends between Mud Bay and the Gulf of 
Mexico; and they are separated by Southwest Pass from 
the lands included in the protestant’s other applications. 


1 The beds of such bodies of water belong to the State of Louisiana or 
its grantees (43 U.S.C.A., sec. 1311). Even if such submerged lands were 
owned by the Government, they would be expressly excluded from the 
scope of the Mineral Leasing Act for Acquired Lands by section 3 of that 
act (30 U.S.C.A., sec 352). 
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Therefore, it has been shown that no tract of land ap- 
plied for by the protestant is contiguous to any other tract 
sought by him. 


B. The fact that some tracts sought by protestant are 
near each other is immaterial. 


The protestee, in attacking the sufficiency of the pro- 
testant’s applications, asserts that ‘‘Kach of protestant’s 
five applications describes an area which is either con- 
tiguous to or in close proximity to that described in one 
or more of the remaining four applications”’. 

The erroneous nature of the allegation of contiguity has 
been demonstrated in part A above. 

The protestee’s allegation of proximity is true of the 
tracts included in BLM A-037436 and BLM A-037437, and 
it is also true of the tracts included in BLM A-037438 and 
BLM A-037439. However, this fact is immaterial, since 
in each instance the nearby tracts are not contiguous to 
each other. 

In determining whether a particular tract of land com- 
prising less than 640 acres can properly be brought within 
the scope of exception (2) of the 640-acre rule, the test is 
whether other land available for leasing is contiguous to 
the tract in question. If not, then such tract is ‘‘sur- 
rounded by lands not available for leasing’? and, hence, 
is within the scope of exception (2) to the 640-acre rule. 
This is so even though there may be other land nearby 
(but not contiguous) that is available for leasing, since 
it is the existence—and not the width—of:a surrounding 
belt of non-available lands that brings exception (2) into 
operation. 

Accordingly, the fact that the tracts included in BLM 
A-037436 and BLM A-037437 are situated near each other, 
and that the tracts included in BLM A-037438 and BLM 
A-037439 are similarly in close proximity to each other, 
is of no consequence because it does not operate to take 
these applications outside the scope of exception (2) to 
the 640-acre rule. 
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C. The lands contiguous to the tracts sought by protes- 
tant were not available for leasing. 


Each of the tracts of land applied for by the protestant 
is contiguous at one or more places to other acquired lands 
owned by the Government. However, all such Govern- 
ment-owned lands were, at the time when the protestant’s 
applications were filed, already covered by oil and gas 
lease BLM A-015383 or oil and gas lease BLM A-017631.2 
Consequently, none of the contiguous acquired lands was 
available for leasing at the time when the protestant sub- 
mitted his applications on June 2, 1954. 

Of course, it goes without saying that the contiguous 
lands not owned by the Government*® were unavailable 
for leasing under the Mineral Leasing Act for Acquired 
Lands at the time when the protestant’s applications were 
filed. 


D. Summary. 


It has been shown that, as to each tract of land applied 
for by the protestant, it was surrounded by lands which 
were not available for leasing at the time when the protes- 
tant submitted his application. Therefore, each of the 
protestant’s five applications clearly comes within the scope 
of exception (2) to the 640-acre rule. 


Respectfully submitted, 
Froyp A. Watus. 


?The contiguous acquired lands were also covered by a senior oil and 
gas application, BLM A-022914, which was subsequently rejected because 
of the existence of the leases. 

3 See footnote 1 regarding the ownership of certain contiguous lands. 
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Exasrr 39 or ApmmvusteaTive RECORD 
DePaRTMENT OF THE ABMY 
Office of the Chief of Engineers 
Washington 25, D. C. 


680.41 ENGLT, 
Miss. R., S.W. Pass, La., 
Floyd A. Wallis, BLMA 037435. 
31 Mar 1955. 
Director, Bureau of Land Management, 
Department of the Interior, 
Washington 25, D.C. 


Deak Sr: 


Reference is made to your communication dated 10 Janu- 
ary 1955 (your file B.L.M.A-037435 GHW Louisiana), stat- 
ing that Mr. Floyd A. Wallis, New Orleans, Loiusiana, 
has applied for an oil and gas lease on certain described 
lands on Southwest Pass, Mississippi River, and requesting 
information as to the matters listed. 

The information requested is furnished on the back of 
your letter, which is returned herewith (Incl. 1). 

There are inclosed two maps (Incl. 2) which show in 
red the land described in the application. A portion of 
the area described overlaps an area covered in Lease No. 
BLMA-022914 granted to Mr. BE. J. McClain, and the re- 
mainder of the area overlaps an area described in appli- 
cation No. BLMA-036376 filed by Mr. Henry S. Morgan 
on 27 January 1954. 

No objection is interposed to the proposed lease, sub- 
ject to the terms and conditions set forth on Exhibit B 
(Incl. 4). 

It is requested that one copy of the executed lease bc 
furnished the District Engineer, Corps of Engineers, U.S. 
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Engineer Office, foot of Prytania Street, New Orleans, 
Louisiana. 
Sincerely yours, 
H. O’Ner, 
Acting Chief, Management 
and Disposal Division, 


Real Estate. 
5 Incls: 


1. Ltr. 10 Jan, 55 w/1 Incl. 

2. Maps 

3. Cy Itr. 20 Jan. 1904 (Ex. A) 
4. Conditions, Ex. B (8) 

5. Cy description (Ex. C) 


ay 


Exner 39A or ADMINISTRATIVE Recorp 


Unirep Srates DEPARTMENT OF THE Interior, BuREAU OF 
Lanp ManaGEMENT 
Washington 25, D. C. 


B.L.M.-A. 037435 GHW 
Louisiana 
(State) 
January 10, 1955. 


Office of Chief of Engineers, 
Real Estate Division, 

9298 Building, T 7, 

Gravelly Point, Virginia. 


Floyd A. Wallis, 816 Carondelet Bldg., New Orleans, Louisi- 
ana, has applied for a — lease (permit) for the lands de- 
scribed as follows: 


See attached copy for application for description of land. 
Return same after it has served its purpose. 
In accordance with the Act of August 7, 1947 (61 Stat. 913), 
please inform this Bureau with respect to the matters listed 
on the back hereof. 


For the Director, 
MicwaeL Hier, 
Minerals Officer. 


1. Does the description conform to that contained in the 
deed to the United States? No* If not, how are the 
lands described on your records? 

2. Insert below any language in the deed reserving minerals 
or royalties or referring to a prior reservation. 

None. 

3. If the land has been conveyed by the United States, in- 
sert below any language in the conveyance reserving 
minerals to the United States. 

No conveyance by the United States. 


* (Description in this application includes what is now accretion to 
lands acquired by the United States from George W. Jurgens.) (For 
description of lands in acquisition deed, see Exhibit C.) 
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4. Enclose with your reply copy of Attorney General’s 

‘ opinion approving the title conveyed to the United 
States. 

See Exhibit A. 

5. Under what act was the land acquired or is being admin- 
istered? 

River and Harbor Act of 13 June 1902. 

6. The receipts account symbol and title: 
962113, Receipts, Mineral Leasing. 

7. If your agency controls, or has a supervisory interest 
in, the surface of the land, will development of these de- 
posits interfere with the primary purposes for which 
the land was acquired, and specify any special terms and 
conditions deemed necessary. 

See Exhibit B attached. 

8. The name of the forest or project in which the land is 

located is: 


Miss. R.-Southwest Pass, Plaquemines Parish, La. 
9. The designated representative of the agency for this 
lease (permit) is: 


The Chief of Engineers, Department of the Army, Wash- 
ington 25, D. C. 

10. The person who should be contacted for additional title 
information is: 


The Chief of Engineers, Department of the Army, Wash- 
ington 25, D. C. 

. The name, address and symbol of the Civil Disbursing 
Officer : 


R. G. Rhodes, Lt. Col., CE 
New Orleans District 

P. O. Box 267 

New Orleans 9, La. 
Symbol No. 29-523 


(Agency head) 
Title 


_ 
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Exuzsrr 39C or ApMnvIsTRATIVE ReEcorp 


Enclosure 3 (also identified as Exhibit A) to Ex. 39, con- 
sisting of a copy of a letter dated January 20, 1904, from 
the Attorney General to the Secretary of War. Omitted, 
printed as Ex. 99Q. 
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Exar 39D or ApMINistRaTIVE REcorD 


(Enclosure 4 (also identified as Ex. B) to Exhibit 39— 
Conditions to leasing) 


a. That exploratory oil and gas operations in the areas 
leased may be conducted only after obtaining the prior 
approval of the District Engineer, Corps of Engineers, 
whose address is Foot of Prytania Street, New Orleans 9, 
Louisiana, for each well. 

b. That a drawing of each well structure and appur- 
tenances, properly tied in to U. S. Coast and Geodetic Sur- 
vey monuments or other Government monuments in the 
area must be submitted to and approved by the said Dis- 
trict Engineer prior to the commencement of work. 

c. That the lessee shall furnish a large-scale map show- 
ing the locations of producing wells, structures, and dimen- 
sions of lots leased, properly tied in to the monuments 
previously indicated, whenever new wells are brought in 
or dry wells are removed. 

d. That all structures at dry holes shall be removed and 
the sump pits leveled off. Piling may be removed or cut 
off at ground surface, in the discretion of the District Engi- 
neer, but the well casings must be removed down to a depth 
of not less than six feet below the ground surface and the 
hole filled with cement slurry, in accordance with standard 
practice. 

e. That all drilling operations shall be conducted in ac- 
cordance with standard practice for the locality. 

f. That adequate provision shall be made to insure proper 
separation of the oil in waste water prior to its discharge 
into any waterway. 

g. That, in order to insure the removal of all oil wells and 
appurtenant structures, the lessee may post a blanket bond 
to cover all operations, or may post an individual bond for 
each structure installed. If a blanket bond is posted, its 
minimum amount shall be not less than $20,000 and may 
be subject to future increases depending on the extent of 
drilling operations. If a single bond is posted for each 
structure, its amount shall be not less than $5,000. 

h. That Government personnel shall have free access to 
the leased area at any and all times. 
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i. That no operations will be permitted which would in- 
volve pulling or hauling of equipment and supplies over 
lands so as to wear down the banks and form ruts which 
would permit water to flow from Southwest Pass into the 
Gulf of Mexico. 

j. That the United States shall not be responsible for 
damages to property or structures erected by the lessee or 
for injuries to the lessee’s employees engaged in the oil 
exploratory operations. 

k. That the use and occupation of the lands under this 
lease shall be subordinate to the use of the lands by the 
Department of the Army for river and harbor and flood con- 
trol purposes. 

1. That in land operations all structures erected at aban- 
doned or dry hole sites shall be completely removed and 
the sump pit or pits leveled off. Piling and other supports 
may be removed or cut off at ground surface, at the discre- 
tion of the District Engineer. Well casings must be re- 
moved down to a depth of not less than six feet below ground 
surface and the hole filled with cement slurry in accord- 
ance with standard practice. 

m. That in water operations all structures erected in con- 
nection with the exploratory operations shall be removed 
and the piling and other supports, as well as the casings of 
wells, shall be removed to a depth of not less than six feet 
below the bed of the waterway or the top of the silty 
deposits. 

n. Oil exploratory operations will not be authorized in 
Southwest Pass, or channelward of the east and west bulk- 
heads. 

o. Centers of oil wells shall not be closer than 1,000 feet 
to the intersection between zero plane mean Sea level and 
the bank of Southwest Pass, and shall not be closer than 
1,000 feet to either east or west jetties. 

p. Drilling operations will not be authorized within the 
limits of either Burrwood Bayou or the Sanitary Canal. 

q- That plans for construction and/or future changes of 
structures, canals, explorations, etc., be submitted to and 
approved by the said District Engineer prior to commence- 
ment of the work. 
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Exar 39E or ADMINISTRATIVE RzEcorp 


Description 


(Land acquired in sale from George Jurgens to USA, deed 
dated 8 July 1903, rec. COB 37, Folio 527, Plaquemines 
Parish, La. 10 July 1903) 

Certain lands situated in the Parish of Plaquemines, 
State of Louisiana, and fronting on the Southwest Pass of 
the Mississippi River, more particularly described as, 


ist. Fractional EB. % of N. E. 14 and N. W. ¥, of S. E. 1% 
Sec. 36. 

Fractional E % of S. E. % S. W. % of S. E. % and $. E. 
Y% of S. W. % Sec. 45. 

E. 1% of S. E. %4 See. 46. 

S.W. %4 of N. W. 4% N. E. 1% of N. W. 14 and W % of 
S. W. %4 See. 47. 
Ajl in T. 24 S. BR. 30 E. Containing 325 acres, more 
or less. 
Fractional S. W. %4 of N. E. 14, Fractional N. EY 
of S. W. %4, and, Fractional S. 1 of S. W. ¥, Sec. 47. 
Fractional N. W. % of N. W. 14, Sec. 52. 
All in T. 24, S. R. 31 E., Containing 110 acres, more 
or less. 
Fractional south-half of Northwest quarter of Sec- 
tion No. One (1): Fractional East half of Northeast 
quarter, West half of Southeast quarter, and west 
half of Southwest quarter of Section No. Two (2), 
Fraction East half of Southeast quarter, Northwest 
quarter of Northeast quarter and Northwest quarter 
of Section No. Three (3), Fractional Southeast quar- 
ter of Northeast quarter and Northwest quarter of 
Southeast quarter of Section No. Four (4) Northwest 
quarter of Northeast quarter and Southeast quarter 
of Northwest quarter of Section No. Ten (10) and 
West half of Northeast quarter of Section No. Eleven 
(11), in Township No. Twenty-five (25) South, Range 
No. Thirty (30) East in the Southeastern, West of 
River, land District, Parish of Plaquemines contain- 
ing Eight Hundred ‘and forty acres, more or less. 


Exuusrr 40 or Apmrnisteatrve RECORD 


DEPARTMENT OF THE ARMY 
Office of the Chief of Engineers 
Washington 25, D. C. 


680.41 ENGLT, 
Miss R., Sournwesr Pass, 
Floyd A. Wallis BLMA 037436 
1 Apr 1955. 


Director, Bureau of Land Management, 
Department of the Interior, 
Washington 25, D.C. 


Deak Sr: 


Reference is made to your communication dated 10 Jan- 
uary 1955 (your file B.L.M.-A 037436 GHW Louisiana), 
stating that Mr. Floyd A. Wallis, New Orleans, Louisiana, 
has applied for an oil and gas lease on certain described 
lands along Southwest Pass, Mississippi River, and request- 
ing information as to the matters listed. 

The information requested is furnished on the back of 
your letter, which is returned herewith (Incl. 1). 

No objection is interposed to the proposed lease, subject 
to the terms and conditions set forth on Exhibit B (Incl. 4). 
There is inclosed copy of map on which has been indicated 
land described in the application. The area covered by this 
application overlaps a portion of the area covered in Appli- 
cation No. BLM-A-036376 filed by Henry S. Morgan on 27 
January 1954. 

It is requested that one copy of the executed lease be 
furnished the District Engineer, Corps of Engineers, U. S. 
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Engineer Office, Foot of Prytania Street, New Orleans, 
Louisiana. , 
Sincerely yours, 
H. O’Nen1, 
Acting Oni Management 
nd Disposal Division, 
Real Estate. 


5 Incls; 


1. Ltr 10 Jan. 55 w/1 Incl. 
2. Map 

3. Ltr 90 Jan. 1904 (Ex. A) 
4. Conditions, Ex. B (8) 

5. Cy Description 


Exursrr 40A or Apmrxisrrative Recorp 


Enclosure 1 to Ex. 40. Omitted, identical to Ex. 39A ex- 
cept that it covers Ex. 14. 


we 


x 


° 


PASSES oF THE MISSISSIPPI RIVER 
GOVERNMENT OWNED LANDS | SY by x SOUTHWEST PASS. LA. 
coPY / Y er rs mo tare | SCALE 1-900 FT weev » 


RIVER LOTS ADVANCE 
Co Accretion-ME — BLMA~037436 % Tete TOE 
SUBJECT TO CORRECTION ; . Grint Sco ee oiecy eamacen we OMIA: 9 


% Covered in BLMA-037376 (036376 2) oauces 


Exurrr 40C or Apmrnistrative REcorp 


Enclosure 3 (also identified as Exhibit A) to Ex. 40. 
Omitted, printed as Ex. 99Q. 


Exuusrr 40D or ADMINISTRATIVE ReEcorp 


Enclosure 4 (also identified as Exhibit B) to Ex. 40, 
Omitted, printed as Ex. 39D. 


Exauzsrr 40E or ApMmvisTRatrve Recorp 
Enclosure 5 to Ex. 40. Omitted, printed as Ex. 39K. 


Exuzsrr 41 or ADMINISTRATIVE REcorD 


DEPARTMENT OF THE ARMY 


Office of the Chief of Engineers 
Washington 25, D. C. 


680.41 ENGLT, 
Miss. R., S.W. Pass, Miss., 
Floyd A. Wallis, BLMA 037437. 
1 Apr 1955. 


Director, Bureau of Land Management, 
Department of the Interior, 
Washington 25, D.C. 


Deak Sr: 


Reference is made to your communication dated 10 Jan- 
nary 1955 (your file B.L.M.-A-037437 GHW Louisiana), 
stating that Mr. Floyd A. Wallis, New Orleans, Louisiana, 
has applied for an oil and gas lease on certain described 
lands along Southwest Pass, Mississippi River, and request- 
ing information as to the matters listed. 

The information requested is furnished on the back of 
your letter, which is returned herewith (Incl. 1). 

Inclosed is a map on which has been indicated the land 
described in this application. The area covered by this 
application overlaps a portion of the area covered in Appli- 
cation No. BLMA-036376 filed by Mr. Henry S. Morgan on 
27 January 1954. 

No objection is interposed to the proposed lease, subject 
to the terms and conditions set forth on Exhibit B (Incl. 4). 

It is requested that one copy of the executed lease be 
furnished the District Engineer, Corps of Engineers, U.S. 


145 


Engineer Office, Foot of Prytania Street, New Orleans, 
Louisiana. 
Sincerely yours, 
H. O’Nenu, 
Acting Chief, Management 
and Disposal Division 


Real Estate. 
5 Inels: 


. Ltr. 10 Jan. 55 
w/1 Incl. 
. Map 
. Cy ltr. 20 January 1904 
(Ex. A) 
. Conditions, Ex. B (8) 
5. Cy Description (Ex. C) 


Exuzrr 41A or ADMINISTRATIVE RECORD 


Enclosure 1 to Ex: 41. Omitted. Identical to Ez. 394, ex- 
cept that it covers Ex. 16, and Question 1 to Enclosure 1 
to Ex. 41 is as follows: 


1. Does the description conform to that contained in the 
tdeed to the United States? No® If not, how are the lands 
‘described on your records? *(Lands described in appli- 
cation are adjacent to and Gulf side of the lands acquired 
by the United States from George Jurgens. However, these 
lands are claimed as accretions channelward from the east 
jetty constructed by the United States.) (For description 
of land in acquisition deed see Ex. C.) 


PASSES OF THE MISSISSIPPI RIVER 


SOUTHWEST PASS LA. 


RIVER LOTS ADVANCE coPY Lan : “« _ - ~ Sueers scacs -@00 FT sneey 8 
CJ accretion ga BLMA- 037437 d Ba os a SE 


GOVERNMENT OWNED LANDS 


CORPS OF ENGINEERS U.S ARMY 
OFFICE OF THE O:SIRICT ENGINEER NEW ORLEANS,LA. 


| 
(ween Oy ee 


SUBJECT TO CORRECT 10N 
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Exuzsrr 41C or Apmrvisrratrve Recorp 


Enclosure 3 (also identified as Exhibit A) to Ex. 41. 
Omitted, printed as Ex. 99Q. 


Exurrr 41D or Apmrinistrative Recorp 


Enclosure 4 (also identified as Exhibit B) to Ex. 41. 
Omitted, printed as Ex. 39D. 


Exuzsrr 41E or Apmryisrrartve Recorp 


Enclosure 5 (also identified as Ex. C) to Ex. 41. Omitted, 
printed as Ex. 39E. 


Exurrr 42 or ADMINISTRATIVE REcorD 


DEPARTMENT OF THE ARMY 
Office of the Chief of Engineers 
Washington 25, D. C. 


680.41 ENGLT, 
Miss. B., S. W. Pass, La., 
Floyd A. Wallis, BLMA 037438. 


1 Arr 1955. 


Director, Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Deaz Sm: 


Reference is made to your communication dated 10 Jan- 
uary 1955 (your file B. L. M.-A-037438 GHW Louisiana), 
stating that Mr. Floyd A. Wallis, New Orleans, Louisiana, 
has applied for an oil and gas lease on certain described 
lands on Southwest Pass, Mississippi River, and requesting 
information as to the matters listed. 

The information requested is furnished on the back of 
your letter, which is returned herewith (Incl. 1). 

There is inclosed a map on which has been indicated the 
land described in this application. The area covered by this 
application overlaps a portion of the area covered in Ap- 
plication No. BLMA-036376 filed by Henry S. Morgan on 
27 January 1954. 

No objection is interposed to the proposed lease, subject 
to the terms and conditions set forth on Exhibit B (Incl. 4). 

It is requested that one copy of the executed lease be 
furnished the District Engineer, Corps of Engineers, U. Ss. 
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Engineer Office, Foot of Prytania Street, New Orleans, 
Louisiana. 
Sincerely yours, 
H. O’Nert, 
Acting Chief, Management 
and Disposal Division, 

Real Estate. 

5 Incls: 


1. Ltr. 10 Jan. 55 w/1 Incl. 

2. Map 

3. Cy ltr. 20 Jan. 1904 (Ex. A) 
4. Conditions, Ex. B (8) 

5. Cy description (Ex. C) 


Exuzrr 42A or ADMINISTRATIVE ReEcorD 


Enclosure 1 to Ex. 42. Omitted. Identical to Ex. 39A, except 
that it covers Ex. 18, and Question 1 to Enclosure 1 to Ex. 
42 is as follows: 


14. Does the description conform to that contained in the 
deed to the United States? No * Tf not, how are the lands 
described on your records? ° (The land described in the ap- 
plication is in part accretion to lands acquired by the United 
States from George Jurgens and in part lands claimed as 
accretion channelward from the west jetty constructed by 
the United States. For description of land in acquisition 
deed see Exhibit C.) 


EXHIBIT 2B OF ADMINISTRATIVE RECORD. 
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Exarsrr 42C or ApminisTraTIve ReEcorp 


Enclosure 3 (also identified as Exhibit A) to Ex. 42. Omit- 
ted, printed as Ex. 99Q. 


Exurrr 42D or ApmrnistRaTIVE REcorp 


Enclosure 4 (also identified as Exhibit B) to Ex. 42. Omit- 
ted, printed as Ex. 39D. 


Exuisrr 42E or ApmmvisTraTIve REcorD 


Enclosure 5 (also identified as Exhibit C) to Ex. 42. Omit- 
ted, printed as Ex. 39K. 


Exuzrr 43 or ADMINISTEATIVE Recosp 


DeraRTMENT oF THE ARMY 
Office of the Chief of Engineers 
Washington 25, D. C. 


680.41 ENGLT, 
Miss. R., S.W. Pass, La. 
Floyd A. Wallis, BLMA 037439 


Director, Bureau of Land Management, 
Department of the Interior, 
Washington 25, D.C. 


Dear Sr: 


Reference is made to your communication dated 10 Jan- 
nary 1955 (your file B.L.M.-A-037439 GHW Louisiana), 
stating that Mr. Floyd A. Wallis, New Orleans, Louisiana, 
has applied for an oil and gas lease on certain described 
lands on Southwest Pass, Mississippi River, and requesting 
information as to the matters listed. 


The information requested ig furnished on the back of 
your letter, which is returned herewith (Incl. 1). 

There is inclosed a map on which has been indicated the 
land described in this application. The area covered by this 
application overlaps a portion of the area described in Ap- 
plication No. BLM-A-036376 filed by Mr. Henry S. Morgan 
on 27 January 1954. 

No objection is interposed to the proposed lease, subject 
to the terms and conditions set forth on Exhibit B (Incl. 4). 

It is requested that one copy of the executed lease be 
furnished the District Engineer, Corps of Engineers, U. S. 
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Engineer Office, Foot of Prytania Street, New Orleans, 
Louisiana. 
Sincerely yours, 
H. O’Nen1, 
Acting Chief, Management 
and Disposal Dwwision, 

Real Estate. 

5 Inels: 


1. Ltr. 10 Jan. 55 w/1 Incl. 

2. Map 

3. Cy ltr. 20 Jan. 1904 (Ex. A) 
4. Conditions, Ex. B (8) 

5. Cy description (Ex. C) 


Exuzrr 43A or ADMINISTRATIVE RecorD 


Enclosure 1 to Ex. 43. Omitted. Identical to Ex. 39A ex- 
cept that it covers Ex. 20. 


EXHIBIT 438 


GOVERNMENT OWNED LANDS 
RIVER LOTS ADVANCE 


OF ADMINISTRATIVE RECORD. 


copy 


Co accretion MER BLA -087439 ¥ 


SUBJECT TO 
% Covered /n BLMA- 037376 


CORRECTION 


! 
| 

PASSES OF [THE MISSISSIPPI RIVER 
i 


SOUTHWEST PASS. LA. 


| 
” seers SCALE 1°*800 FT wee? 
te oe Pen: rh i b, -ed . 
CORPS OF| ENGINEERS U.S ARMY 
OFFICE OF THE OfSTRICT ENGINEER NEW ORLEANS,LA. 


mone oo H 9 


Exutrr 43C or ApMinisTeative Recorp 


Enclosure 3 (also identified as Exhibit A) to Ex. 43. 
Omitted, printed as Ex. 99Q. 


Exarrr 43D or Apmiisteatrve ReEcorp 


Enclosure 4 (also identified as Exhibit B) to Fz. 43, 
Omitted, printed as Ex. 39D. 


Exutsrr 43E or ApMrvisrratrive Recorp 


Enclosure 5 (also identified as Exhibit C) to Ez. 43. 
Omitted, printed as Ex. 395, 
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Exursrr 44 or ADMINISTRATIVE Recorp 
Filed ESLO April 8, 1955 


Ix roe DEPARTMENT OF THE Inrepion, Bureau or Lanp 
ManaGEMENT 


BLM A-036376, A-037435—037439 
Froyvp A. Watuis, Protestant, 
v. 
Henry S. Morean, Protestee 
ProresTEE’s RESPONSE TO ProresTant’s REPLY 
To THE DrrEctor OF THE BUREAU OF Lanp MaNnaGEMENT: 


The protestee, Henry S. Morgan, submits this response 
to Protestant’s Reply to Attack on BLM A-037435—037439. 

In the Opposition to Protest (pp. 46), filed herein on 
March 15, 1955, protestee has challenged protestant’s stand- 
ing to maintain this protest for the reason that each of 
protestant’s five applications covers less than 640 acres and 
thus fails to comply with the minimum acreage require- 
ment prescribed in the governing regulations (43 CFR 
192.42(d), made applicable to acquired lands lease applica- 
tions by 43 CFR 200.4). Contrary to the assertion now 
made in protestant’s Reply, protestant’s applications do 
not fall within the second exception contained in 43 CFR 
192.42(d). 


The tracts sought by protestant are not ‘“‘surrounded by 
lands not available under the Act.”’ 


In determining the status of protestant’s five applications 
under the 640-acre rule, it is not necessary to consider 
whether each of the separate tracts involved is contiguous 
to, or merely in close proximity to, one or more of the other 
tracts. The question is whether each of the tracts sought 
is “surrounded” by lands not available for leasing under 
the Acquired Lands Act. 
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It is obvious from a reading of 43 CFR 192.42(d) as a 
whole that the 640-acre rule was not intended to be so 
limited as to be applicable only where other available lands 
are immediately adjacent to those for which application is 
made. The apparent purpose of the regulation is to dis- 
courage the filing of separate applications for small tracts 
and thus to relieve the Bureau of the added burdens in- 
cident to such multiplicity, particularly when the several 
tracts applied for are located in an immediate vicinity. In 
other words, where, as in the present instance, an applicant 
desires the leasing of several small tracts in close proximity 
to one another, that applicant is expected, under the regula- 
tion, to include all of the tracts in one application. In the 
present case, the protestant filed, on the same date, five 
separate applications for five closely situated tracts aggre- 
gating 826.31 acres. Under the clear meaning of the regula- 
tion, protestant was required to apply for a minimum of 
640 acres in his lease offer. 

There is nothing in 43 CFR 192.42(d) which expressly 
provides that the additional available lands must be ‘‘con- 
tiguous’’ or ‘‘adjacent’”’ to those sought in order to come 
within the 640-acre rule. Had this been the intention of 
the regulation, the draftman thereof would have used those 
words rather than the broader term ‘‘surrounded by’’ which 
embraces lands in the immediate vicinity as well as con- 
tiguous lands. 

In view of the close proximity of the five tracts sought by 
protestant, it is submitted that each of protestant’s five 
applications should be held to be defective for failure to 
comply with the 640-acre requirement in 43 CFR 192.42(d). 


Respectfully submitted, 


Henry S. Morean. 


Exuzrr 45 or ADMINISTRATIVE RECORD 
BLMA 036376 


Unrrep Srares Department or THE InTERIOR, BUREAU OF 
Layp ManaGEMENT 


Route anv TransmitraL Sup 
To: Mr. Conover, ESAM 4/20/55 


The approximate position of the public land surveys from 
available data found has been delineated on the 1851 map 
of ‘‘South West Pass of Mississippi River’’ in the record. 


LRH sew’, 


Exursrr 46 or ADMINISTRATIVE RECORD 
Land status report on Morgan’s public land offer (Ex. 1) 


showing the offer was posted in Louisiana Tract Book, Vol. 
51, p. 161 (Ex. 2, supra), and that the status report was 
furnished April 25, 1955. Omitted. 
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Exauusrr 47 or ADMINISTRATIVE RECORD 


Unrrep States DepaRTMENT OF THE IxTEBIOR, Buggav or 
Lanp ManaGEMENT 


Eastern States Office 
Washington 25, D. C. 
5.21 :EJC 
BLM-A 036376, 037435-37439 (Louisiana) 
Apr 26 1955. 
Registered Mail 


Decision 
Acquired Lands Oil and Gas 


Henry S. Morcan, 
Applicant under BLM-A 036376 
Frorp A. Watuis, Protestant 
and Applicant under BLM-A 037435, 037439 


Prorests DismissEp 


Reference is made to the above numbered oil and gas 
lease applications filed under the Act of August 7, 1947 (61 
Stat. 913; 30 U.S.C. sec. 351) for certain lands acquired by 
the Department of Army in the State of Louisiana. Appli- 
cation 036376, filed January 27, 1954 and applications 
037435-037439, filed June 2, 1954, embrace lands in Ts. 24 
and 25 S., R. 30 E., La. Mer., Louisiana. On February 2, 
1955, Floyd A. Wallis filed a protest against the issuance 
of a lease for the tracts applied for under application 
036376 for the reasons (1) that said applicant did not com- 
ply with the regulations prescribed in 43 CFR 200.5, pro- 
viding that each application must contain a separate state- 
ment of the applicant’s interests, direct or indirect, in leases 
or applications on Federally-owned lands in the same State, 
and (2) that applicant failed to file a complete and accurate 
description of the lands for which a lease is desired, the de- 
scription furnished being insufficient to identify the lands 
desired. The protestant further contends that on the basis 
of these deficiencies in application 036376, he is the first 


160 


qualified person filing proper applications for the lands and 
is entitled to receive leases therefor. 

On March 15, 1955, Henry S. Morgan, protestee, filed his 
“<Qpposition to Protest’’ and attacked the validity of the 
protestant’s applications 037435-037439 on the grounds that 
such applications do not meet the minimum acreage require- 
ment set forth in 43 CFR 192.42(d). 

The question which has been raised as to priority of fil- 
ing between the above numbered applications involves an 
interpretation of Sec. 200.5 of the regulations governing 
oil and gas lease applications under the acquired land 
mineral leasing act of August 7, 1947. 

In the decision of August 3, 1954, in the case of S. J. 
Hooper (A-26976, A-26996), the Department held that the 
language of 43 CFR 200.5 is mandatory and that an appli- 
cation not containing a statement of applicant’s interests 
“Gin leases or applications therefor on federally owned ac- 
quired land in the same State, identifying by serial number 
the records where such may be found . . .”’, is defective. 
In a second ruling dated October 28, 1954, in the above S. J. 
Hooper case, the Department held that applicants who filed 
for oil and gas leases on acquired lands before August 31, 
1954 and failed to submit with their applications the de- 
tailed statement of other interests required by regulation 
(43 CFR 200.5) may be allowed until December 1, 1954 to 
cure this defect, without loss of priority. 

The records show that all the applications herein involved 
were defective, as to the above mentioned statement, at the 
time of filing. Application 036376 was cured in this respect 
as of August 18, 1954 and applications 037435-037439 as of 
August 16, 1954. Since application 036376 was filed Jan- 
uary 27, 1954, in the category of applications referred to in 
the ruling of October 28, 1954, and the defects cured before 
the time allowed by such rulings, it is the opinion of this 
office that the application is without loss of priority. There- 
fore, the protestant’s contention on this point is without 
merit and the protest dismissed to such extent. 

‘As to the other contention by the protestant that the ap- 
plicant failed to file a complete and accurate description of 
the lands desired for lease, it has been determined by the 
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Engineering Division of this office that the lands can be 
identified from the descriptions given and further in reports 
from the Office of the Chief of Engineers, Department of 
Army, in connection with the applications of the protestant, 
it is stated that the areas covered by thé protestant’s appli- 
cations 037435-037439, overlap a portion of the area de- 
scribed in 036376. From the foregoing it thus appears that 
the protest against the application as to identification of the 
lands from the description given is without merit and is 
dismissed. 

With respect to the allegation made by the protestee in 
that the protestant in his applications failed to comply with 
the minimum acreage requirement in 43 CFR 192.42(d), ap- 
pears to be without merit and is dismissed. The acreage 
requirement of not less than 640 acres that may be applied 
for in oil and gas lease applications has never been applied 
to the leasing of acquired lands for the reason that this 
office maintains no record of Federally acquired lands and 
the availability of such lands for leasing can only be ascer- 
tained from the agency having jurisdiction over the lands. 


Further the regulation was adopted primarily to discourage 
speculation in the leasing of the public lands for oil and gas 
through advertising. 

This decision will become final thirty days from receipt 
hereof by the parties in interest and in the absence of an 
appeal. 


/s/ C. RB. Drexmrvs, 
Supervisor. 
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Filed ESLO May 20, 1955 
Exar 48 or ADMINISTRATIVE Recorp 


Ix rae DepaRTMent or THE INTERIOR, Bureau or Lanp 
ManaGEMENT 


BLM A-036376, A-037435-037439 
Froyp A. Waxus, Appellant, 
v. 

Hewry S. Morcan, Appellee 


Notice or APPEAL 


Fioyp A. Waxus hereby files this notice of appeal from 
the portion of the decision dated April 26, 1955 by the Super- 
visor of the Eastern States Office, Bureau of Land Manage- 
ment, which dismissed his protest against favorable action 
being taken on the application numbered BLM A-036376 of 


Henry S. Morgan in so far as it may have been intended as 
an application for a noncompetitive oil and gas lease on any 
of the lands included in the appellant’s applications BLM 
A-037435-037439. 

The portion of the decision dated April 26, 1955 appealed 
from is erroneous in the following respects: 


(1) The Supervisor of the Eastern States Office erred in 
holding that the submission by Henry S. Morgan on August 
18, 1954 of a statement supplementing his application BLM 
A-036376, and furnishing for the first time information rela- 
tive to his interests in oil and gas leases, or in applications 
therefor, on federally owned acquired lands in the same 
State, had the effect of retroactive compliance as of Jan- 
uary 27, 1954 (the date on which BLM A-036376 was filed) 
with the mandatory requirement of subdivision (1) of sub- 
section (a) of 43 CFR 200.5. 

(2) The Supervisor of the Eastern States Office erred in 
holding that Henry S. Morgan’s application BLM A-036376 
contains a complete and accurate description of the lands 
for which a lease is desired by him, in accordance with the 


163 


mandatory requirement of subdivision (2) of subsection (a) 
of 43 CFR 200.5. 

(3) The decision would unlawfully, arbitrarily, and 
capriciously deprive the appellant, whose applications BLM 
A-037435-037439 were in full compliance as of August 16, 
1954 with all the mandatory requirements prescribed in the 
pertinent regulations and were the first proper applications 
to be submitted by a qualified person for oil and gas leases 
on the lands described in these respective applications, of 
his statutory right of priority to receive any oil and gas 
leases that may be issued on such lands; and instead would 
grant to Henry S. Morgan a lease covering some or all of 
these lands on the basis of his application BLM A-036376, 
which, for purposes of priority, is junior to the appellant’s 
applications because it was not brought into compliance with 
the mandatory requirement of subdivision (1) of subsec- 
tion (a) of 43 CFR 200.5 earlier than August 18, 1954 and 
has not yet been brought into compliance with the manda- 
tory requirement of subdivision (2) of that subsection. 


Respectfully submitted, 


Froyp A. Was. 
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Exurrr 49 or ADMINISTRATIVE REcoRD 


DEPARTMENT OF THE ABMY 


Office of the Chief of Engineers 
Washington 25, D. C. 
1 Jun 1955. 


680.41 ENGLT, 
Muss. R., S.W. Pass, La., 
Morgan, Henry S. BLMA 036376. 


Director, Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dezaz Sr: 


Reference is made to your communication dated 26 April 
1955 (your file B.L.M.-A-036376, NLY:ESO Louisiana), 
stating that Henry S. Morgan, Washington, D. C., has ap- 
plied for an oil and gas lease on certain described lands on 
Southwest Pass, Mississippi River, Louisiana, and request- 
ing information as to certain matters listed. 

The information requested is furnished on the back of 
your letter, which is returned herewith (Incl. 1). 

No objection 1s interposed to the proposed lease, subject 
to the inclusion of the provisions set forth on Inclosure 3. 

The areas described in this application are the same as 
the areas described in the application filed by the California 
Company on 20 December 1954, No. B.L.M.A. 039136, for a 
permit to drill slant wells. Parts of the areas described in 
this application are also described in the applications filed 
by Frank A. Willis, on 2 June 1954, Nos. B.L.M.A. 037435 
through B.L.M.A. 037439, as shown on the accompanying 
map. The areas shown in green and blue on the map are 
not under the jurisdiction of the Department of the Army. 

It is requested that one copy of the executed lease be 
furnished the District Engineer, New Orleans District, 
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Corps of Engineers, Foot of Prytania Street, New Orleans 
9, Louisiana. 


Sincerely yours, 


/s/ Evwarp J. Fanrui, 
Chief, Management & Disposal Division, 
j Real Estate. 


4 Incls: 
1. Ltr. 26 Apr 55 w/2 Inels. 
2. Description, Ex. A. 
3. Conditions, Ex B(8) 
4. Map. 
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Exarrr 49A or ADMINISTRATIVE RECORD 
(Enclosure 1 to Exhibit 49) 


Unsrrep Srares DEPARTMENT OF THE InTERIOR, BUREAU OF 
Lanp ManaGEMENT 


Eastern States Office 

Washington 25, D. C. 
B.L.M.A. 036376 NLY: ESO 

Louisiana 

Office of Chief of Engineers 4/26/55. 
Real Estate Division, 
2228 Bldg., T 7, 
Gravelly Point, Virginia. 


Henry S. Morcan, 233 Shoreham Bldg., Wash., 5, D. C. 
has applied for a O&G lease for the lands described as fol- 
lows: 

See attached copy for application for description of land. 
Return same after it has served its purpose. 


In accordance with the Act of August 7, 1947 (61 Stat. 913). 
please inform this Bureau with respect to the matters listed 
on the back hereof. 


For the Supervisor 


H. K. ScHott, 
Chief, Minerals Unit, 
Adjudication Section. 


1. Does the description conform to that contained in the 
deed to the United States? No®* If not, how are the 
lands described on your records? 
© The land described in the application is in part accre- 
tion to lands acquired by the United States from George 
Jurgens and in part lands claimed as accretion channel- 
ward from the jetties constructed by the United States. 
For description of land in acquisition deed see Exhibit 
A. 

Insert below any language in the deed reserving min- 
erals or royalties or referring to a prior reservation. 
None 
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. If the land has been conveyed by the United States, in- 
sert below any language in the conveyance reserving 
minerals to the United States. 
No conveyance by United States 
. Enclose with your reply copy of Attorney General’s 
opinion approving the title conveyed to the United 
States. 
. Under what act was the land acquired or is being ad- 
ministered? 
River and Harbor Act of 13 June 1902 
. The receipts account symbol and title: 965090 receipts 
from leases of lands acquired for flood control, naviga- 
tion, and allied purposes, La., Plaquemines Parish. 
. If your agency controls, or has a supervisory interest in, 
the surface of the land, will development of these de- 
posits interfere with the primary purposes for which 
the land was acquired, and specify any special terms and 
conditions deemed necessary. 
See Exhibit B attached 
. The name of the forest or project in which the land is 
located is: 
Miss. R.-Southwest Pass, Plaquemines Parish, La. 
. The designated representative of the agency for this 
lease (permit) is: 
The Chief of Engineers, Department of the Army, 
Washington 25, D. C. 
. The person who should be contacted for additional title 
information is: 
The Chief of Engineers, Department of the Army, 
Washington 25, D. C. 
. The name, address and symbol of 
the Civil Disbursing Officer: 
R. G. Rhodes, Lt Col, CE 
New Orleans District 
P. O. Box 267 
New Orleans 9, La. 
Symbol No. 29-523 

(Agency head) 

Title 


Exuzrr 49B or ApMrvisTRATIVE RECORD 


Enclosure 2 (also identified as Exhibit A) of Ex. 49. 
Omitted, printed as Ex. 39B. 


Exursrr 49C or ADMINISTRATIVE RECORD 


Enclosure 3 (also identified as Exhibit B) to Ex. 49. 
Omitted, printed as Ex. 39D. 


be Sy 


9 


Sectons (Rwer Lots) surveyed by 6) Connetty wn 1886, 


i 
Sectona surveyad by Welman Bredford i 1898. 


Shore ine of 1867 texan from US| Cows? survey map 


Topogre, 18 feken from sera! phi 
flown pag (951, and 1s phil gp tactic cording 
fo Lomssene State Plone Coordmele| System 
Sowth Zone H 


uit? 


i 


THE CALIFORNIA COMPANY 


COMPILATION OF SURVEYS 
BURRWOOD | AREA 


PLAQUEMINES PARISH, LA. 
SHOWING PARCELS PERTAINING TO 
ENRY S. MORGAN -BLMA 036376 #BLM036377 


scace | Rey: RC. | 
wengoo [TREY 
oer | 

i 

| 


169 


Filed BLM August 1, 1955 
Exurrr 50 or ADMINISTRATIVE RECORD 


In tHe Department oF THE InTeERIOR, Bugeav or Lanp 
ManaGEMENT 


BLM A-036376, A-037435-037439 
Frorp A. Wauuis, Appellant, 
v. 


Henry S. Morean, Appellee 


Brier oF APPELLANT 


Froyp A. Wa.uts (hereinafter referred to as the appel- 
lant) submits this brief in support of his appeal from the 
portion of the decision dated April 26, 1955 by the Super- 
visor of the Eastern States Office, Bureau of Land Manage- 


ment, which dismissed his protest against favorable action 
being taken on the application numbered BLM A-036376 
of Henry S. Morgan (hereinafter referred to as the appel- 
lee) in so far as such application may have been intended 
as an application for a non-competitive oil and gas lease on 
any of the lands included in the appellant’s applications 
BLM A-037435-037439. 


I—Sratement or Facrs. 


The appellant is seeking noncompetitive oil and gas leases 
on five parcels of Government-owned lands situated in Ts. 
24 and 25 S., R. 30 E., Louisiana Meridian, Plaquemines 
Parish, Louisiana. These parcels, which contain a total of 
826.31 acres, are acquired lands of the United States. They 
are administered by the Corps of Engineers, Department of 
the Army, as part of the civil functions of that agency. 
Such lands are not within the known geological structure 
of any producing oil or gas field. 

The appellant’s applications for oil and gas leases on the 
lands referred to above were filed on June 2, 1954. They 
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are numbered BLM A-037435-037439. When filed, the ap- 
pellant’s applications did not contain statements of the ap- 
pellant’s interests in oil and gas leases, or in applications 
therefor, on federally owned acquired lands in the same 
State. However, each of the appellant’s applications was 
supplemented on August 16, 1954 by the filing of a complete 
and accurate statement of such interests. 

The appellee is also seeking a noncompetitive oil and gas 
lease on lands that are said to be owned by the Government 
and to be situated in Ts. 24 and 25 S., R. 30 E., Plaquemines 
Parish, Louisiana. The appellee’s application, which is 
numbered BLM A-036376, was filed on January 27, 1954. 
When filed, the appellee’s application did not contain a 
statement of the appellee’s interests in oil and gas leases, or 
in applications therefor, on federally owned acquired lands 
in the same State. However, the appellee supplemented his 
application on August 18, 1954, and again on November 22, 
1954, by submitting such a statement. 

On February 2, 1955, the appellant, fearing that the ap- 
pellee’s application BLM A-036376 might be construed as 
covering some or all of the lands included in the appellant’s 
applications BLM A-037435-037439, submitted a protest 
against favorable action being taken on the appellee’s ap- 
plication in so far as it might have been intended as an ap- 
plication for an oil and gas lease on any of the lands sought 
by the appellant. The protest was based upon the following 
grounds: 


(1) As the appellee’s application BLM A-036376 was not 
in compliance with the mandatory requirement of subdivi- 
sion (1) of subsection (a) of 43 CFR 200.5 earlier than 
August 18, 1954, whereas the appellant’s applications BLM 
A-037435-037439 were in full compliance with this regula- 
tion on and after August 16, 1954, the appellant’s applica- 
tions have, on the basis of this factor alone, an earlier effec- 
tive date than, and are senior to, the appellee’s application 
in so far as any conflict may exist between them. 

(2) As the appellee’s application BLM A-036376 does not 
contain a complete and accurate description of any acquired 
lands of the United States, such application actually con- 
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tinued to be ineffective at all times after August 18, 1954 
because of the appellee’s failure to comply with the manda- 
tory requirement of subdivision (2) of subsection (a) of 
43 CFR 200.5. 

An initial decision was rendered in this case by the Su- 
pervisor of the Eastern States Office, Bureau of Land Man- 
agement, on April 26, 1955. That decision (among other 
things) dismissed the appellant’s protest. With regard to 
the first objection raised by the protest, the Supervisor held 
that the appellee’s tardy compliance with 43 CFR 
200.5(a)(1) was effective retroactively as of the date (Jan- 
uary 27, 1954) when the appellee’s application BLM A- 
036376 was originally filed. The Supervisor also upheld the 
appellee’s application with respect to the adequacy of the 
land description contained in it to comply with 43 CFR 
200.5(a) (2). 

An appeal from the adverse portion of the decision dated 
April 26, 1955 was filed by the appellant on May 20, 1955. 


TI—Anrcumenr. 


A. The appellee’s tardy compliance with 43 CFR 
200.5(a)(1) cannot be given a retroactive effect. 


The sufficiency of an application for a noncompetitive oil 
and gas lease on Government-owned lands is governed by 
the provisions of the pertinent regulations in effect at the 
time when the application was filed. On January 27, 1954 
—the date when the appellee’s application BLM A-036376 
was filed—applications for noncompetitive oil and gas 
leases on acquired lands of the United States were subject 
to (among other regulations) subsection (a) of 43 CFR 
200.5, which provided in pertinent part as follows: 


«c* * * each application for a lease * * * must con- 
tain (1) a separate statement of the applicant’s 
interests, direct and indirect, in leases * * °* for 
similar mineral deposits, or in applications therefor, 
on federally owned acquired lands in the same State, 


1 Levi A. Hughes et al., A-26612 (Apr. 28, 1953); S. J. Hooper, Humble 
Oil & Refining Company, A-26861 (Mar. 12, 1954). 
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identifying by serial number the records where such 
interests may be found, and (2) a complete and ac- 
curate description of the lands for which a lease 
is desired. * * *’’ (Emphasis supplied.) 


Where departmental regulations state in language de- 
noting compulsion that a person ‘must’? do something, 
or that an application ‘¢must’’ contain or be supplemented 
by something, such regulations are mandatory and require 
strict compliance with their provisions.” Therefore, sub- 
divisions (1) and (2) of subsection (a) of 43 CFR 200.5, 
quoted above, are both mandatory in their applicability to 
the appellee’s application BLM 'A-036376, since the com- 
pulsory ‘‘must”’ relates to both subdivisions of this regu- 
lation. Part A of the argument will deal with the ap- 
pellee’s tardy compliance with the mandatory requirement 
of subdivision (1). 

It is undisputed that, in submitting his application 
BLM A-036376, the appellee did not comply with the man- 
datory requirement of subdivision (1) of subsection (a) 
of 43 CFR 200.5 by furnishing a statement of his interests 
in oil and gas leases, or in applications therefor, on 
federally owned acquired lands in the State of Louisiana. 
However, such a statement was subsequently furnished on 
August 18, 1954, and again on November 22, 1954. 

When the Interior Department issues an oil and gas 
lease on lands (such as those sought by the appellant) that 
are not within any known geological structure of a pro- 
ducing oil or gas field, the Department is required by law 
to grant the lease noncompetitively to the qualified person 
who first submitted a proper application for such lease.* 
In this connection, it is the long-standing rule of the 
Interior Department, followed in the administration of the 
mineral leasing laws from the beginning down to the pres- 
ent time, that an application for noncompetitive oil and 
gas rights is not a proper application—and, hence, is 


2 Rigby v. O’Connell, A-24585 (May 13, 1948); Margaret Prescott, 60 
LD. 341 (1949); Jean C. James, A-25956 (Nov. 16, 1950). 

3 Transco Gas & Oil Corp., Joan Ford, A-26436 (Dec. 8, 1952); The 
Texas Company et al., A-27021 (Aug. 10, 1954); J. L. Dougan et al., 
A-26774 (Sept. 1, 1954); John Snyder et al., A-27035 (Feb. 11, 1955). 
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ineffective for purposes of priority—if the applicant fails 
to comply with any mandatory requirement prescribed in 
the pertinent departmental regulations.‘ Consequently, 
when the appellee’s application BLM A-036376 was filed, 
it was (apart from the other defect discussed in part B 
below) wholly ineffective to gain for the appellee any right 
of priority with respect to the lands included in it, be- 
cause of the appellee’s failure to comply with the manda- 
tory requirement of subdivision (1) of subsection (a) of 
43 CFR 200.5. 

In a situation where an applicant for a noncompetitive 
oil and gas lease has failed to comply with some mandatory 
requirement prescribed by the departmental regulations, 
he can, of course, correct the deficiency and bring his 
application into compliance with such requirement. In 
that event, however, his corrective action cannot be given 
any retroactive effect, but is effective for the purpose of 
gaining priority for his application only as of the time when 
the corrective action is taken.° Therefore, when the appellee 
in the present case supplemented his application BLM 
A-036376 on August 18, 1954, and again on November 22, 
1954, by submitting a statement of his interests in oil and 
gas leases, or in applications therefor, on federally owned 
acquired lands in the same State—thus complying be- 
latedly with the mandatory requirement of subdivision (1) 
of subsection (a) of 43 CFR 200.5—his corrective action 
did not have any retroactive effect, but, instead, fixed 
August 18, 1954 as the earliest possible date on which the 
appellee’s application BLM A-036376 could be regarded 
as having priority respecting the lands included in it if 
it had not contained any other defect (but see the dis- 
cussion in part B below). 


*A few representative decisions on this point are: Witbeck v. Harde- 
man, 51 L.D. 36 (1925); Allen v. Pilcher, 51 L.D. 285 (1925); Anna L. 
Schram, 51 L.D. 303 (1925); Roland Egan, A-25674 (Nov. 7, 1949); 
John W. Luce, A-26261 (Feb. 4, 1952); Transco Gas & Oil Corp., Joan 
Ford, A-26436 (Dec. 8, 1952). 

5 Edwina S. Elliott, 56 I.D. 1 (1936); EB. A. Wight, 60 I.D. 215 (1948) ; 
H. L. Rath et al., 60 ID. 225 (1948); Mary I. Chapman, Harry M. Kirch- 
ner, 60 ID. 376 (1949); James Des Autels, 60 LD. 513 (1951); J. L. 
Dougan et al., A-26774 (Sept. 1, 1954). 
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Prior to August 18, 1954, the appellant’s applications 
BLM A-037435-037439 had already been brought into com- 
pliance with subdivision (1) of subsection (a) of 43 CFR 
900.5 on August 16, 1954, and each was fully effective 
for priority purposes on and after August 16. Con- 
sequently, it is clear that the appellant’s applications 
were the first proper applications to be submitted by a 
qualified person for the lands included in them; and the 
appellant is entitled as a matter of law to priority in con- 
nection with the leasing of such lands for oil and gas 
development, assuming that a conflict exists between the 
appellant’s applications and the appellee’s application. 

The decision dated April 26, 1955 by the Supervisor of 
the Eastern States Office held, however, that the appellee’s 
belated action in complying tardily with the mandatory 
requirement of subdivision (1) of subsection (a) of 43 
CFR 200.5 was retroactively effective as of the date on 
which such application was originally filed (January 27, 
1954). This part of the decision dated April 26, 1955 was 
based on the second departmental decision in the case of 
S. J. Hooper, A-26976, A-26996 (Aug. 3, 1954; supple- 
mental decision Oct. 28, 1954). 

The Hooper decision cited in the proceding paragraph 
involved (among other things) a conflict as to priority be- 
tween two applications for a noncompetitive oil and gas 
lease on certain acquired lands of the United States. The 
first of these applications, BLM A-026734, did not comply 
with subdivision (1) of subsection (a) of 43 CFR 200.5 
by including a statement of the applicant’s interests in 
oil and gas leases, or in applications therefor, on federally 
owned acquired lands in the same State. The second ap- 
plication, BLM A-031753, did contain such a statement. 
In adjudicating the rival claims of priority, the Solicitor 
of the Interior Department properly held in a decision 
dated August 3, 1954 that, under the law, the first applica- 
tion was ineffective for priority purposes because of the 
applicant’s failure to comply with the mandatory require- 
ment prescribed in subdivision (1) of subsection (a) of 
43 CFR 200.5. 

Subsequently, however, the Hooper case was reconsidered 
by an Assistant Secretary of the Interior in the light of 
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factual data indicating that the Bureau of Land Manage- 
ment, for some time, had been issuing oil and gas leases 
on acquired lands to applicants without requiring them 
to furnish the statements of interests called for by sub- 
division (1) of subsection (a) of 43 CFR 200.5. In a 
supplemental decision dated October 28, 1954, the Assistant 
Secretary concluded that: 


«ce * * Although the practice [of the Bureau of Land 
Management] is not legally justifiable, and acquired 
land lease applications which do not contain the state- 
ment required by 43 CFR 200.5 are defective, fair- 
ness and equity would seem to require that an ap- 
plicant * * * who has filed an application defective 
in this respect in reliance on the administrative con- 
struction should be given time to cure the defect by 
supplying the details required by the regulation with- 
out loss of priority, if all else is regular. * * * 


Accordingly, the Assistant Secretary said that the first 
applicant in the Hooper case might cure the defect in 
his application at any time up until the close of business 
on December 1, 1954 and still have priority as of the date 
of the original filing of his application. 

The Assistant Secretary erred in his belief that the mat- 
ter of priority as between conflicting applications for a non- 
competitive oil and gas lease could be determined on the 
basis of administrative discretion in the light of what 
the Assistant Secretary regarded as principles of ‘‘fairness 
and equity’’. The many decisions cited in this brief defi- 
nitely establish the basic legal proposition that the officials 
who administer the mineral leasing statutes are governed 
by the law in awarding priority between conflicting ap- 
plications for a noncompetitive oil and gas lease, and must 
award priority to the qualified person who first submitted 
a@ proper application. 

The Assistant Secretary of the Interior, in the second 
Hooper decision, cited an earlier departmental decision 
in the case of Dorothy Bassie et al., 59 I.D. 235 (1946), 
as supporting his action. A thorough study of the Bassie 
case, however, will reveal that it actually does not stand 


176 


for the proposition asserted by the Assistant Secretary 
in the second Hooper decision, i.e., that an administrative 
official of the Interior Department may deprive the first 
proper application of its statutory right of priority and 
issue a lease upon the basis of a conflicting defective ap- 
plication if he concludes that such a result would be appro- 
priate because of ‘‘fairness and equity’’. 

The Bassie case involved (among other things) certain 
applications for noncompetitive oil and gas leases that 
were submitted by Dorothy Bassie and others on July 14, 
1944. These applications were rejected on July 18, 1944 
by the acting register of the land office because they failed 
to comply with a new regulation which had been filed with 
the Division of the Federal Register on July 13, 1944 
and published in the Federal Register on July 14, 1944, 
and which required applicants for noncompetitive oil and 
gas leases to tender with their applications one-half of 
the first year’s rental on the lands covered by their respec- 
tive applications. Conflicting applications were filed by 
other persons on July 20 and 22, 1944. The Bassie group 
of applicants paid the required rentals under the new 
regulation on July 26, 1944, and appealed to the head of 
the bureau. In a decision approved by the Department 
(A-24015, May 12, 1945), it was stated that, although the 
new regulation became effective on the day (July 13, 1944) 
when it was filed with the Division of the Federal Register, 
the Bassie group of applicants did not have any actual 
knowledge or opportunity to acquire actual knowledge of 
the change, and they ought to have been allowed a reason- 
able opportunity to comply with the new requirement. 
This decision held that the Bassie group of applications 
would have priority as of July 14, 1944, the date on which 
they were filed. 

The second group of applicants in the Bassie case then 
requested the Interior Department to reconsider the de- 
cision of May 12, 1945. The first reconsideration of the 
ease was published in 59 LD. 235 (1946), but it only dis- 
cussed: (a) the question whether the second group of 
applicants were entitled to notice of the proceedings in 
connection with the adjudication of the first group of 
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applications; and (b) charges by the second group of 
applicants that the first group of applications contained 
false statements with respect to a certain matter. The 
contentions of the second group of applicants respecting 
these points were rejected. 

Thereafter, the second group of applicants in the Bassie 
case raised the question whether the Department had any 
authority to grant priority to the first group of applications 
as of the date on which they had been filed, and the case 
was reconsidered again in a decision that was published in 
60 ID. 376 (1949). In that decision, the sufficiency of 
the second group of applications was considered, and it 
was held that each of them was defective because of a 
failure to comply with some mandatory requirement pre- 
scribed in the departmental regulations. It was further 
held that since the first group of applications had been 
brought into compliance with the new regulation on rentals 
by the tardy payment of the required rentals on July 
26, 1944, they were senior to the conflicting applications, 
inasmuch as the latter were still defective for other reasons 
as of July 26, 1944. 

Hence, in the final analysis, the Bassie case stands for 
the proposition asserted by the appellant in the present 
case—ie., an application for a noncompetitive oil and gas 
lease has priority as of the date when it is brought into 
compliance with all the mandatory requirements prescribed 
by the pertinent departmental regulations, and it is in- 
effective until that time. 

In his ‘‘Opposition to Protest’’, the appellee attempts 
to support the action of the Assistant Secretary in the 
second Hooper decision by citing the Solicitor’s opinion 
M-33841, 58 I. D. 766 (1944), and the related departmental 
decision in the case of Anna R. Pahl, A-24350 (April 4, 
1947). These earlier precedents, however, are not per- 
tinent to the problem dealt with in the second Hooper 
decision and involved in the present case, because: 


(a) the earlier precedents involved the question whether 
the terms of existing oil and gas leases were automatically 
extended under certain circumstances, and did not involve 
any statutory right of priority as between rival applicants 
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for a lease, where as the second Hooper decision was con- 
cerned with, and the present case involves, a question of 
priority as between conflicting applications for an oil and 
gas lease; and 

(b) the earlier precedents involved a change in the ad- 
ministrative construction of an ambiguous statutory pro- 
vision, whereas there is no ambiguity in the regulation 
(subdivision (1) of subsection (a) of 43 CFR 200.5) in- 
volved in the second Hooper decision and in the present 
case. 

Therefore, when all the precedents are fully explored, 
the second Hooper decision by the Assistant Secretary 
stands alone among the thousands of departmental de- 
cisions under the mineral leasing law, extending over a 
period of approximately 35 years, as the only case where- 
in the Interior Department has undertaken to deprive a 
qualified person who submitted the first proper applica- 
tion for a noncompetitive oil and gas lease of his statutory 
right of priority in connection with the oil and gas leasing 
of land outside the known geological structure of a 
producing oil and gas field. The second Hooper decision, 
in overturning the first decision in that ease by the Solictor 
of the Department, was clearly erroneous and unlawful. 

The Assistant Secretary’s supplemental decision in the 
Hooper case must be regarded as an aberration in the 
history of the administration of the mineral leasing sta- 
tutes. It does not provide any sound basis for ignoring 
the law in the present case and attempting to give retro- 
active effect to the appellee’s corrective action in bringing 
his application BLM ‘A-036376 into tardy compliance with 
the mandatory requirement of subdivision (1) of subsection 
(a) of 43 CFR 200.5. 

The soundness of the position taken by the appellant 
in the present case and by the Solicitor of the Department 
in the first Hooper decision—and the unsoundness of the 
second decision in the Hooper case by the Assistant Secre- 
tary—is clearly shown by a recent decision of the United 
States Court of Appeals for the District of Columbia Cir- 
cuit in the case of Douglas McKay v. L.C. Wahlenmaier (de- 
cided July 21, 1955; not yet reported). There, after a large 
number of applications for a noncompetitive oil and gas 
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lease ‘on certain public land in new Mexico had been filed 
simultaneously, a drawing was held in order to determine 
which of the applicants should receive the lease. At the 
drawing, the application of E. A. Culbertson was drawn 
first, and the application of L. C. Wahlenmaier was drawn 
second. Approximately 17 months after the drawing, a 
lease was issued to Mr. Culbertson. Subsequently, some 
of the other applicants, including Mr. Wahlenmaier, ob- 
jected because a lease had been issued to Mr. Culbertson, 
and requested that the lease be canceled. Upon a review of 
the case (Annie L. Hill et al. v. E. A. Culbertson, A-26150- 
26157, Aug. 13, 1951), the Department concluded that the 
Culbertson application had been defective because Mr. 
Culbertson had failed to include in it a complete state- 
ment of all his direct and indirect interests in oil and gas 
leases, or in applications therefor, covering public lands in 
the same State, as required by the regulations;® but that 
since no objection to the Culbertson application had been 
made by the other applicants until after the issuance of 
a lease to Mr. Culbertson, and since Mr. Culbertson actually 
did not hold any interests in leases or applications beyond 
the limit allowed by law and he was otherwise qualified un- 
der the law to hold the lease, the legal relationship created 
between the Government and Mr. Culbertson through the 
issuance of the lease to him would not be canceled upon 
the basis of the belated objections made by the unsuccessful 
applicants. 

Mr. Wahlenmaier thereafter sought judicial review of 
the departmental decision. The Court of Appeals held in 
effect (among other things) that the failure of Mr. Culbert- 
son to include in his application a complete statement of 
all his direct and indirect interests in oil and gas leases, 
or in applications therefor, on public lands in the same 
State so completely disqualified him as an applicant (i.e., 
his application was such a nullity) that, despite the 
failure of the other applicants to make a timely objection 


©The regulation that then required a disclosure of interests by appli- 
cants for oil and gas leases on public lands was 43 CFR, 1946 Supp., 
192.42(c), the language of which was virtually identical with that of the 
regulation on acquired-land applications involved in the present case. 
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ance of a lease to Mr. Culbertson, the Department was re- 
quired to cancel the Culbertson lease when the effective- 
ness of the Culbertson application was questioned 
thereafter by persons who had been unsuccessful at the 
drawing. 

If, as the Court of Appeals held in the Wahlenmaier 
case, the Department was under a duty to cancel the 
Culbertson lease when attention was tardily called to the 
fact that it had been issued onan application that failed to 
include a complete statement of the applicant’s direct and 
indirect interests in oil and gas leases, or in applications 
therefor, on lands in the same State, it is too clear for 
argument that the Department cannot, over the timely 
objection made by the appellant in the present case, waive 
the failure of the appellee until August 18, 1954 to furnish 
a statement of his interests in oil and gas leases, or in 
applications therefor, on lands in the same State, and issue 
a lease to the appellee just as though his application had 
been in full compliance with the mandatory requirement 
of 43 CFR 200.5(a)(1) at the time it was filed. 


B. The appellee’s application is out of compliance with 
43 CFR 200.5 (a)(2). 


The point discussed in part A above actually disposes 
of the present case and requires the recognition of the 
priority of the appellant’s applications over the appellee’s 
application, in so far as any conflict may exist between 
them. However, even if the defect discussed in part A 
had never existed in the appellee’s application, such appli- 
cation would nevertheless have been ineffective from the 
time of its filing down to the present, because of its failure 
to comply with the mandatory requirement of subdivision 
(2) of subsection, (a) of 43 CFR 200.5. 

‘As shown in the quotation at the top of page 4 of this 
brief, subdivision (2) of subsection (a) of 43 CFR 200.5 
declared in mandatory language at the time when the 
appellee’s application was filed on January 27, 1954 that 
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each application for a noncompetitive oil and gas lease 
on acquired lands must contain ‘‘a complete and accurate 
description of the lands for which a lease * * * is de- 
sired’’.” It is not necessary to bolster this regulation by 
arguing its reasonableness, since regulations issued by the 
Secretary of the Interior under the authority of the 
mineral leasing statutes ‘‘have all the force and effect of 
law’’.® However, it perhaps would be appropriate to say 
that the reason behind this requirement for a ‘complete 
and accurate’? land description in an application for an 
oil and gas lease on acquired lands is obvious. The 
Government personnel processing an application must 
know with certainty just which specific lands are applied 
for, in order that they may be able to ascertain (1) whether 
the lands applied for are owned by the Government or by 
some other person, and, if the lands are owned by the 
Government, (2) whether they are acquired lands or lands 
of some other category, and, if they are acquired lands, 
(3) whether they are within, or excluded from, the scope 
of the mineral leasing authority contained in section 3 
of the Mineral Leasing Act for Acquired Lands (30 U.S.C., 
sec. 352), and, if they are within the scope of such leasing 
authority, (4) whether such lands have already been 
leased in whole or in part to someone else for oil and gas 
development or are already covered in whole or in part 
by a senior application submitted by someone else. These 
important matters cannot be left to guesswork, since 
valuable rights are sought in an application for an oil and 
gas lease. Furthermore, a person to whom a Government 
oil and gas lease is issued must be able to know, from the 
land description in the lease, the precise location of the 
boundaries that delimit the leased land, so that he can 
avoid trespassing on land that is not included in the lease. 
Also, nearby land owners ought to be able to tell exactly 
from the land description in a Government oil and gas lease 


TThe current version of 43 CFR 200.5(a)(2), as promulgated by the 
Secretarial order of December 4, 1954 (19 F. R. 8014), contains the same 
requirement. 

5 Witbeck v. Hardeman, 51 L.D. 36, 37 (1925). 
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whether’ the rights purportedly granted by the Govern- 
ment do or do not impinge upon their own interests.’ 

If an oil and gas lease should be issued in the precise 
language used by the appellee in describing the various 
parcels that are mentioned in his application, everyone 
involved—the appellee, the Government, and third persons 
—would have to guess as to the exact lands covered by 
the lease. 

That the appellee’s application does not contain ‘‘a 
complete and accurate description’’ of acquired lands 
owned by the Government—or, indeed, of any lands—can 
be readily demonstrated. The appellee’s application states 
that it is based upon, and it frequently refers to, a ““Map 
of a Part of Southwest Pass, Mississippi River, from a 
Survey made under the direction of a Board of U. Ss. 
Engineers, March and April, 1898”’, a copy of which is 
attached to the application. However, the application con- 
tains numerous metes and bonds descriptions related to 
topographic features that cannot be located on the 1898 
map. 


For example, the description of Parcel 1 in the appellee’s 
application is phrased as follows at the outset: 


‘‘Beginning at the Northeast corner of the W1%4SE4, 
Section 46, T. 24 S., R. 30 E., LA. Mer., La., as shown 
on a map made under the direction of a board of 
U. S. Engineers in March and April 1898; thence 
South 5,280 feet to the Southeast corner of WINE, 
Section 2, T. 25 S., R. 30 E., as per 1898 map; thence 
West 1,320 feet to center of said Section 2; thence 
South approximately 2,200 feet to the Westerly shore- 
line of East Bay; thence Southwesterly with the 
Westerly shoreline of East Bay a distance of approxi- 
mately 14,000 feet to the extreme Southwest point of 
land between East Bay and Southwest Pass * ° °.”’ 


If, in accordance with the third course, referred to above, 
one extends a line on the 1898 map from the third point 


9 On the general subject of the necessity for complete and accurate land 
descriptions in official documents, see Solicitor’s opinion M-29148 (June 
17, 1937). 
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in the center of Section 2, T. 25 S., R. 30 E., southward 
a distance representing approximately 2,200 feet, one 
arrives at a point in the open water far from any 
“‘Westerly shoreline of East Bay’’; and it is impossible 
to proceed from such point ‘‘thence Southwesterly with 
the Westerly shoreline of East Bay’’. 


With regard to Parcel II, the appellee’s application 
partially describes it as: 


“‘Beginning at the intersection of the Westerly shore- 
line of East Bay and the North line of Section 1, T. 
25 S., R. 30 E., La. Mer., as per 1898 map; thence 
Southwesterly with the shoreline of East Bay approxi- 
mately 1,700 feet to the South boundary of the 
NYANW4, Section 1, T. 25S, R. 30 BE. * * *%” 


On the 1898 map, there is actually no clearly identifiable 
intersection of the ‘‘Westerly shoreline of East Bay’’ and 
the ‘‘North line of Section 1, T. 25 S., R. 30 E.”? There 
is an indication that an indistinct shoreline is beginning 
to form across the north line of Section 1, but following 
the tortuous course of that incipient shoreline ‘‘South- 
westerly * * * approximately 1,700 feet’? from its inter- 
section with the north line of Section 1 would leave one 
far from the ‘‘South boundary of the N14NW14, Section 
1, T. 25 S., R. 30 E.”’ 


Parcel III is partially described in the appellee’s appli- 
cation as: 


‘‘Begining at the Northwest corner of the NEYSE\, 
Section 2, T. 25 S., R. 30 E. La. Mer., as per 1898 
map; thence East approximately 800 feet to shoreline 
of East Bay; thence Southwesterly with said shore- 
line approximately 1,400 feet * * *.” 


If one begins on the 1898 map at the northwest corner of 
the NESEY, of Section 2, T. 25 S., R. 30 E., and pro- 
ceeds ‘‘thence East approximately 800 feet’’, one arrives 
at a point from which only open water, and not the ‘said 
shoreline’? of East Bay, extends ‘‘Southwesterly”’’. 
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The appellee’s application partially describes Parcel IV 
as follows: 


‘“‘Beginning at the Southeast corner of SW%4SE%, 
Section 3, T. 25 S, R. 30 E., La. Mer., as per 1898 
map; thence West approximately 400 feet to Left bank 
of Southwest Pass; thence Northeasterly with left bank 
of Southwest Pass 950 feet more or less * * °.”’ 


By following the partial description quoted above on the 
1898 map and proceeding from the ‘‘Southeast corner of 
SW14SE%, Section 3, T. 25 S$, RB. 30EB, °° ° thence 
West approximately 400 feet’, one arrives at a point in 
the open water, and not at the ‘‘Left bank of Southwest 
Pass’’; and it is impossible to proceed from that point 
‘‘Northeasterly with left bank of Southwest Pass’’. 


Parcel V is partially described in the appellee’s appli- 
cation as: 


“Beginning at the intersection of the Right bank of 


Southwest Pass and the North boundary of the S% 
of Section 3, T. 25 S., R. 30 E., La. Mer., as per 1898 
map; thence Southwesterly with Right bank of South- 
west Pass approximately 13,200 feet * * *.”’ 


On the 1898 map, the ‘‘Right bank of Southwest Pass’’ 
actually does not intersect the ‘‘North boundary of the 
Sip of Section 3, T. 25 S., R. 30 E.” Consequently, it 
is impossible to proceed from such a nonexistent inter- 
section ‘“‘Southwesterly with Right bank of Southwest 
Pass’’. 

The brief comments set out above are illustrative of 
many others that could be made concerning the inadequate, 
incomplete, inaccurate, and confusing land descriptions 
contained in the appellee’s application. These illustrations 
are sufficient to show conclusively that the land descrip- 
tions set out in the appellee’s application are not ‘‘com- 
plete and accurate”’ descriptions of any acquired lands 
owned by the United States, and, indeed, that no specific 
lands can be definitely identified from such descriptions. 
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The appellant’s criticism of the land descriptions in the 
appellee’s application finds complete support and verifica- 
tion in the report that was made on the appellee’s appli- 
cation by the District Engineer of the Corps of Engineers 
at New Orleans. He reported that the descriptions in the 
appellee’s application were insufficient to enable him to 
identify the areas sought by the appellee. If the Govern- 
ment official in charge of the Government’s lands in the 
townships involved here could not definitely identify any 
specific lands from the land descriptions furnished by the 
appellee, it is certainly obvious that the appellee’s land 
descriptions are not ‘‘complete and accurate’’, as required 
by 43 CFR 200.5(a) (2). 

The provision in 43 CFR 200.5(a)(2) to the effect that 
each application for a noncompetitive oil and gas lease 
on acquired lands must furnish a ‘‘complete and accurate’’ 
land description imposes a mandatory requirement. As 
the appellee’s application fails to furnish such descrip- 
tions, it is wholly ineffective for any purpose, and must 
be regarded, in effect, as a nullity with respect to estab- 
lishing any basis for obtaining an oil and gas lease." 

This fatal defect in the appellee’s application is another 
compelling reason why the appellee’s application cannot 
lawfully be given priority over the appellant’s applica- 
tions, which have been fully effective for priority purposes 
since August 16, 1954. 


I1I—Concuusion. 


For the reasons set out above, it is urged that the portion 
of the decision dated April 26, 1955 by the Supervisor of 
the Eastern States Office which dismissed the appellant’s 


10 See decisions cited in footnote 2 above. 

11 That applications for oil and gas leases which fail to furnish the sort 
of land descriptions required by mandatory regulations are ineffective for 
priority purposes is shown conclusively by the departmental decisions in 
Anna L. Schram, 51 L.D. 303 (1925): H. L. Rath et al., 60 I.D. 225 (1948) : 
Margaret Prescott, 60 I.D. 341 (1949): Roland Egan, A-25674 (Nov. 7, 
1949): John W. Luce, A-26261 (Feb. 4, 1952): Ernest W. Sawyer, Jr., 
A-26573 (Jan. 27, 1953). 
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protest against favorable action being taken on the ap- 
pellee’s application BLM A-036376 be reversed, and that 
the lawful priority of the appellant’s applications BLM 
A-037435-037439 as the first proper applications to be filed 
by a qualified person for oil and gas leases on the lands 
included in them be recognized. 


Respectfully submitted, 


Frioyp A. Watts. 
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Exaisrr 51 or Apminisrrative Recorp 


Connatity & WHITE 
Attorneys at Law 
427 Union Trust Bldg.. 
Washington 5, D. C. 


August 15, 1955. 
J. Reuel Armstrong, Esq., 
Solicitor, Department of the Interior, 
Washington 25, D. C. 


Re: BLM-A-039136 


Dear Mr. AgMstronc: 


In connection with the petition which was filed in your 
office on August 9 for the rescission of permit BLM A-039136 
issued to The California Company, I have been informed 
by the Oil and Gas Supervisor of the Geological Survey 
for the Gulf Coast Region that his office on May 12, 1955 
approved the drilling of a well in accordance with this 


permit and that such well has now been drilled to a depth 
in excess of 10,000 feet. 

In view of the danger that the well mentioned above 
may drain oil or gas from any Government-owned lands 
that may be covered by BLM A-039136, it is requested: 


(1) that the proceedings with respect to the petition 
for the rescission of permit BLM A-039136 be 
consolidated with the related adversary proceed- 
ings between Floyd A. Wallis and Henry S. Mor- 
gan over the question of priority as between Floyd 
A. Wallis’s oil and gas applications BLM A-037435- 
037489 and Henry S. Morgan’s oil and gas appli- 
cation BLM A-036376 (of which The California 
Company is the optionee), and 
that the consideration and final disposition of the 
consolidated proceedings be expedited, so that 
Floyd A. Wallis, if he is entitled to an oil and gas 
lease or leases on lands covered by his applica- 
tions BLM A-037435-037439, may be in a position 
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to protect his own interests and the interests of 
the Government against the possibility of drainage 
by the well that is being drilled under BLM A- 
039136. 


A copy of this letter has been mailed today, postage 
prepaid, to The California Company at 1227 Shoreham 
Building, Washington 5, D. C. 


Sincerely yours, 


Mastix G. Ware. 
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Filed BLM August 30, 1955 
Exuusrr 52 or ApMINIsTRATIVE RecorD 


In tee Deparrment or THE Interior, Bureau or Lanxp 
ManaGEMENT 


BLM A-036376, A-037435-037439 
Frovp A. Watus, Appellant, 
v. 

Henry S. Morcan, Appellee 


Barrer or APPELLEE 


The appellee, Henry S. Morgan, hereby files this brief 
in response to the Brief of Appellant filed August 1, 1955. 

The decision appealed from is that rendered April 26, 
1955, by the Supervisor, Eastern States Office, dismis- 
sing appellant’s protest against favorable action being 
taken on appellee’s application BLM A-036376. 


StaTement 


On January 27, 1954, the appellee, Henry S. Morgan, 
filed an application, number BLM A-036376, under the 
Act of August 7, 1947, 61 Stat. 913, 30 U.S.C. 351 et seq. 
(the Mineral Leasing Act for Acquired Lands) seeking 
a noncompetitive oil and gas lease of lands in Townships 
24 and 25 South, Range 30 East, Louisiana Meridian, 
Louisiana, the lands applied for being more particularly 
described as six parcels, consisting in the aggregate of 
approximately 1704 acres. 

In his application of January 27, 1954, the appellee 
furnished the information then required by the Bureau 
of Land Management, including a statement that 


Applicant’s other interests direct and indirect in oil 
and gas leases and applications therefor in the same 
State do not exceed 15,360 chargeable acres. 
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Appellee’s application did not, however, list and identify 
by serial number the applicant’s other interests in federally 
owned acquired lands in the State of Louisiana. 

On June 2, 1954, the appellant, Floyd A. Wallis, filed 
five applications, numbers BLM A-037435 through BLM 
A-037439, seeking leases of portions of the same lands 
described in appellee’s application BLM A-036376. The 
total acreage sought in these five applications amounts to 
approximately 826.31 acres. 

Like the earlier application filed by appellee, each of 
the five applications filed by appellant contained the gen- 
eral statements that ‘‘Applicant’s other interests, direct 
or indirect, in oil and gas leases and applications therefore 
[sic] in the same State do not exceed 15,360 chargeable 
acres’’, but in none of appellant’s applications was there 
a specific listing of such interests or an identification of 
the records where those interests might be found. 

On August 18, 1954, and again on November 22, 1954, the 
appellee, Mr. Morgan, filed with the Bureau of Land Man- 
agement substantially identical statements setting forth in 
detail and identifying by serial number his interests in 
other leases or applications covering federally owned ac- 
quired lands in the State of Louisiana. 

On August 16, 1954, the appellant, Mr. Wallis, also filed 
with the Bureau of Land Management five statements 
which, respectively, supplemented each of his five appli- 
cations, BLM A-037435-037439, by listing the appellant’s 
other interests in oil and gas leases, or applications there- 
for, covering federally owned acquired lands in the State 
of Louisiana. 

On February 2, 1955, the appellant filed a protest with 
the Bureau urging that favorable action not be taken on 
appellee’s application BLM A-036376, and that appellant’s 
five applications, BLM A-037435-037439, be granted priority 
over appellee’s earlier application on the grounds that ( 1) 
appellant’s supplemental information as to his other in- 
terests in the same State was furnished on August 16, 1954, 
two days in advance of the similar action by appellee, and 
(2) that the description of the lands sought in appellee’s 
application is allegedly insufficient. On March 15, 1955, 
the appellee filed an opposition to that protest. 
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In his decision of April 26, 1955, the Supervisor, Eastern 
States Office, rejected both of the contentions urged by 
appellant and dismissed appellant’s protest. 


ARGUMENT 


The decision of the Supervisor, holding in favor of 
appellee’s application BLM A-036376, is correct. For the 
reasons hereinafter set forth, that decision should be 
affirmed. 


1. The Precedent Provided by the Hooper Case. 


In the disposition of this appeal, consideration must 
necessarily be given to the two decisions of the Depart- 
ment in the case of S. J. Hooper, (A-26976, A-26996), dated 
August 3 and October 28, 1954 (hereinafter referred to, 
respectively, as the First Hooper and Second Hooper de- 
cisions). There is no material distinction between the cir- 
cumstances involved in the Hooper case and those present- 
ing the main question here to be determined. 


a. The two Hooper decisions. 


In the First Hooper decision, rendered August 3, 1954, 
it was held inter alia that an application filed October 2, 
1951, for an oil and gas lease of acquired lands which stated 
that the applicant’s other interests in federally owned 
acquired lands did not exceed in the aggregate 15,360 acres 
in the same state, but failed to list those other interests, 
in leases or applications, identifying the serial numbers 
thereof, was a defective application in that it failed to 
comply with the requirement with respect to such a listing 
set forth in 43 CFR 200.5, which requirement was declared 
to be mandatory. 

In the Second Hooper decision, rendered October 28, 
1954, the First Hooper decision was modified so as to permit 
Mr. Hooper and others similarly situated who, prior to Aug- 
ust 31, 1954, had filed acquired lands lease applications 


1 August 31, 1954 was apparently chosen because it was the date of a 
memorandum from the Bureau of Land Management requesting recon- 
sideration of the First Hooper decision. 
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without specifically listing the applicant’s other interests 
in the same state, to furnish that information without loss 
of priority, the time allowed for such action by the affected 
applicants being extended to and including December 1, 
1954. 


p. The factual basis for the Second Hooper decision. 


In the Second Hooper decision, the Department set 
forth, as the basis for that decision, the following factual 
circumstances : 


(1) The regulations issued by the Secretary of the In- 
terior under the Mineral Leasing Act for Acquired Lands 
were approved December 15, 1947. 12 F.R. 8678; 43 CFR 
(1949 ed.) 200.1-200.10. 

(2) From December 1948? until January 28, 1951, the 
acquired lands regulation with respect to the specific show- 
ing of acreage holdings by a lease applicant (43 CFR 200.5) 
was substantially the same as that governing applications 
for leases of public lands under the Mineral Leasing Act of 
1920 (43 CFR (1949 ed.) 192.42 (a)(3),> both regulations 
providing, in substance, that an application for an oil and 
gas lease should list and identify by serial number the ap- 
plicant’s interests, direct or indirect, in other leases or ap- 
plications therefor covering lands in the same state. 

(3) On November 29, 1950, the regulation providing for 
specific listing of other interests in applications for public 
domain leases (43 CFR 192.42(a)(3)) was amended, effec- 
tive January 28, 1951, to eliminate the necessity for acreage 
showing except where a lease offer is signed on behalf of 
the offerer by an attorney in fact or agent (15 F.R. 8583), 
but the companion regulation governing applications for ac- 


2December 29, 1948, was the date of a general revision of 43 CFR 
192.42(a) (3), the regulation relating to the listing of an applicant’s other 
interests in public lands lease applications. 13 F.R. 9567. Similar pro- 
visions had, of course, appeared in earlier regulations. See 43 CFR (1939 
ed.) 192.23(c) and 43 CFR 192.42, as revised October 28, 1946, 11 F.R. 
12956. 

3 As required by sec. 10 of the Acquired Lands Act of August 7, 1947, 
61 Stat. 913, 915, 30 U.S.C. 359. 
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quired lands leases (43 CFR 200.5) was not at the same time 
similarly amended. 

(4) However, subsequent to November 29, 1950, the 
Bureau of Land Management, as a matter of administrative 
practice and construction, treated applications under the 
Acquired Lands Leasing Act as subject to the same require- 
ments as were imposed by the amended regulation govern- 
ing applications for public land leases (43 CFR 192.42(a) 
(3)) and thus interpreted the specific-listing provisions still 
present in the unamended acquired lands regulation (43 
CFR 200.5) as not mandatory, but merely supplemental. 

(5) After November 1950, and prior to August 1954, 
many acquired lands applications were filed without a de- 
tailed statement of acreage holdings and leases were issued 
on the basis of such applications. 


e. The conclusion reached by the Department. 


Because of the administrative practice followed by the 
Bureau of Land Management in respect to 43 CFR 200.5 
subsequent to November 1950, the Department concluded 
in the Second Hooper decision that those lease applicants 
who, in reliance upon the Bureau practice, had filed appli- 
cations prior to August 1954, without listing specific acre- 
age holdings, should be granted a reasonable time within 
which to furnish that information without loss of priority. 
Mr. Hooper and others similarly situated were thus granted 
a period of time extending to and including December 1, 
1954, within which to submit a detailed showing of specific 
acreage holdings. 


d. The priority of Appellee’s application, 


The factual situation involved in the present case 
brings the appellee and his application, BLM A-036376, 
squarely within the ruling in the Second Hooper decision. 
Appellee’s application was filed January 27, 1954. It in- 
cluded a general statement that appellee’s other holdings 
in the State of Louisiana did not exceed 15,360 acres. In 
keeping with the Bureau practice then in effect, the applica- 
tion did not specifically list appellee’s other acquired lands 
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leases and applications and identify them by serial number. 
On Angust 18, 1954, and again on November 22, 1954, well 
within the reasonable additional time granted with respect 
to similar applications by the Second Hooper decision, the 
appellee furnished to the Bureau a specific listing and iden- 
tification of his other interests in the same state. 

Under the precedent established by the Second Hooper 
decision, appellee’s application of January 27, 1954, BLM 
A-036376, has priority over that of appellant. The decision 
of the Supervisor correctly recognized the controlling effect 
of this precedent. 


2. The Controlling Legal Principles, which also Govern 
the Present Case, were Correctly Applied in the Second 
Hooper Decision. 


The Second Hooper decision represents the application 
of legal and equitable principles which are well founded in 
the field of administrative law. When these principles are 
applied to the present case, it is seen that appellee’s appli- 
cation of January 27, 1954, was, when filed, in full com- 
pliance with all governing statutory and regulatory require- 
ments and was thus a valid, prior application. This priority 
was not disturbed by the change in regulatory requirements 
effected August 3, 1954, by the First Hooper decision ‘ since 
that decision was not retroactive. Consequently, it is appel- 
lee’s application, and not that of appellant, which has lawful 
priority. 


a. The controlling legal principles. 


The rules of construction employed to determine the 
meaning and scope of an administrative regulation are the 
same as those involving interpretation of statutes.* Under 
these rules, ‘administrative practice, consistent and gen- 


4 As is shown, infra, this change was in effect only from August 3, 1954, 
to November 3, 1954. In an order dated October 28, 1954 (19 F.R. 7127) 
43 CFR 200.5 was formally amended to eliminate the requirement of a 
specific listing of an applicant’s other interests in the same State. 

3 Borelli v. Reconstruction Finance Corp. 196 F. 2d 730, 736 (Em App. 
1952). 
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erally unchallenged, will not be overturned except for very 
cogent reasons if the scope of the command is indefinite and 
doubtful,’’* and this is true even where the language to be 
construed is, on its face, plain and unambiguous if related 
circumstances, including consideration of the regulation as 
a whole, indicate a different meaning was intended? There 
must, of course, be some doubt as to the meaning of the 
statute or regulation and there must have been a contem- 
poraneous, reasonable and uniform construction by the 
officers charged with its administration over a period of 
time.* Where these requirements are met, however, the ad- 
ministrative interpretation is entitled to great weight.° 

The administrative practice of the Bureau of Land Man- 
agement in respect to 43 CFR 200.5 satisfies all of the above 
requisites. 


b. The necessity for administrative construction. 


The Bureau of Land Management is charged with the 
administration of the mineral leasing laws and the regula- 


® Norwegian Nitrogen Co. v. United States, 288 U. S. 294, 315, 77 L. Ed. 
796, 807. 

7 Fleischmann Co. v. United States, 270 U.S. 349, 360, 70 L. Ed. 624, 
631; United States v. Amer. Trucking Ass’ns, 310 U. S. 534, 543-544, 84 
L. Ed. 1345, 1350-1351; Markham v. Cabell, 326 U. S. 404, 409, 90 L. Ed. 
165, 168, 

Compare the Solicitor’s Opinion of August 8, 1947, ( M-34985) 60 I.D. 
26, holding that the words “deposits [of certain minerals] and lands con- 
taining such deposits owned by the United States,” appearing in Section 
1 of the Mineral Leasing Act of 1920, 41 Stat. 437, 30 U.S.C. 181, were 
not to be given their literal meaning but were to be construed as limited 
in scope to the “public lands” of the United States and thus not to embrace 
submerged lands of the marginal sea. In so concluding, the Solicitor con- 
sidered other language in the Act, the interpretation theretofore given 
to similar language and the intent of the Congress. The Solicitor’s Opin- 
ion was concurred in by the Attorney General in his Opinion of August 
29, 1947 (40 Op. A.G. 540), and has recently been sustained by the United 
States District Court for the District of Columbia in Justheim v. McKay, 
123 F. Supp. 560 (1954). 

® Extensive annotations covering this general rule appear in 77 L. Ed. 
322 et seq. and 84 L, Ed. 28 et seq. 

° United States v. Amer. Trucking Ass’ns, 310 U. S. 534, 549, 84 L. Ed. 
1345, 1354. 
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tions issued thereunder. When there is an ambiguity or a 
doubt as to the meaning or scope of a particular statute or 
regulation, the Bureau must, of course, exercise the function 
of administrative construction. In respect to 43 CFR 
200.5, the regulation here involved, the Bureau was, subse- 
quent to November 1950, confronted with more than a mere 
doubt or ambiguity. There was a direct conflict between 
that regulation and the basic statute under which the regula- 
tion was issued. That conflict is described in the para- 
graphs which follow. 


Section 10 of the Mineral Leasing Act for Acquired Lands 
approved August 7, 1947, 61 Stat. 913, 915, 30 U.S.C. 359, 
provides (emphasis added) : 


The Secretary of the Interior is authorized to prescribe 
such rules and regulations as are necessary and ap- 
propriate to carry out the purposes of this Act, which 
rules and regulations shall be the same as those pre- 
scribed under the mineral leasing laws to the extent that 
they are applicable. 


As has already been shown (supra, p. 4) the acquired 
lands leasing regulation with respect to the specific listing 
of an applicant’s other holdings in the same state (43 CFR 
200.5) was, from 1947 to 1950, the same in substance as that 
governing public lands applications (43 CFR (1949 ed.) 
192.42(a)(3)). In November 1950, however, the public 
lands regulation was amended (15 F.R. 8583) to eliminate 
altogether the provision for the specific listing of the ap- 
plicant’s other interests, except where the application is 
signed by an attorney in fact or an agent (43 CFR (1954 
cum. suppl.) 192.42(c)(3)). However, the companion ac- 
quired lands regulation (43 CFR 200.5), was not similarly 
amended, and thereafter continued to contain the provision 
for: 


* * * a separate statement of the applicant’s interests, 
direct and indirect, in leases or permits for similar 
mineral deposits, or in applications therefor, on fed- 
erally owned acquired lands in the same State, identify- 
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ing by serial number the records where such interests 
may be found * * °, 


As the foregoing analysis reveals, there was, after No- 
vember 1950, a conflict between the provisions of 43 CFR 
200.5 and the requirements of the Acquired Lands Act of 
1947. That conflict existed because that statute required 
that acquired lands regulations be the same as public lands 
regulations, while, subsequent to the amendment of the pub- 
lic lands regulation, the acquired lands regulation as to 
acreage listing was not in literal conformity. 

The commanding significance of the words “‘shall be the 
same,’’ in Section 10 of the 1947 Act, is apparent not only 
from other provisions in that Act but also from the legis- 
lative history of the Act. That history reveals that one of 
the objectives of the Act was to eliminate the ‘‘want of 
uniformity in policy and leasing procedure”’ in respect to 
‘public-domain lands’’ and “‘aequired lands’. S. Rept. 
161, 80th Cong., 1st sess. (Ser. No. 11115), p. 2; H. Rept. 
5950, 80th Cong., 1st Sess. (Ser. No. 11120), p. 3. The broad 
intent of Section 10 of the Act is also apparent from the 
following excerpt from the report of the Department of the 
Interior to the Senate Committee on Public Lands, dated 
May 2, 1947, relative to S. 1081, the measure then under 
consideration by that Committee ” (S. Rept. 161, supra, p. 
5): 


Section 10 authorizes the Secretary of the Interior to 
prescribe necessary rules and regulations under the act 


10 Section 3 of the Act (61 Stat. 914, 30 U.S.C. 352) provides that ac- 
quired lands “may be leased by the Secretary under the same conditions 
as contained in the leasing provisions of the mineral leasing laws * * °.” 
(Emphasis added.) 

11S. 1081 passed the Senate, with the amendment to Section 10 sug- 
gested by the Interior Department, on July 23, 1947. 93 Cong. Rec. 
9785-9786. On that same day the House of Representatives passed a 
similar bill, H.R. 3022. 93 Cong. Rec. 9879-9881. On July 24, 1947, 
S. 1081 was laid on the table and H.R. 3022, with minor amendments, was 
adopted by the Senate in lieu of S. 1081. 93 Cong. Rec. 9922. The Senate 
amendments were accepted by the House. 93 Cong. Rec. 10061. It ap- 
pears that Section 10 in H.R. 3022 as introduced was in the form desired 
by the Interior Department. 
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but requires that such rules and regulations shall be the 
same as those prescribed under the mineral leasing 
laws. Since conditions with respect to acquired lands 
differ in several respects from those pertinent to public 
lands, complete conformity of the regulations is not 
possible. Even without any such requirement this De- 
partment in the interest of uniformity would, if the bill 
is enacted, apply the same general regulations both to 
the public and acquired lands. It probably was not in- 
tended by the use of the restrictive language to prevent 
the issuance of regulations different from those applic- 
able to the public lands if necessary to carry out the 
purposes of the act. However, in order to remove any 
doubt, it is suggested that the words ‘‘to the extent that 
they are applicable’’ be added at the end of Section 10. 


It seems clear from this excerpt that, while the Depart- 
ment requested and obtained the additional words ‘‘to the 
extent that they are applicable’ in order that different 
regulations might be promulgated to meet differing circum- 
stances, if necessary to carry out the purposes of the Act, 
both the Department and the Congress contemplated the 
“same general regulations’? for both leasing programs. 
See also 43 CFR (1949 ed.) 200.4, which, as originally ap- 
proved December 15, 1947 (12 F.R. 8678), adopted the gen- 
eral mineral leasing regulations to the extent that they are 
not inconsistent with the acquired lands Act. 

The requirement as to the disclosure of other lease hold- 
ings is certainly a condition applicable to both leasing pro- 
grams, since, although the 1947 Act contains no acreage 
limitation provision, the regulations thereunder have from 
the outset provided that the restrictions on acreage holdings 
under that Act shall be the same as those prescribed for the 
public lands. See 43 CFR (1949 ed.) 200.4 and 200.6.% 
Moreover, as is pointed out in the Second Hooper decision 
(p. 7) ‘‘the purpose of the regulation requiring a statement 
of an applicant’s other interests in mineral leases, permits, 
and applications therefor is to determine whether an appli- 


12 For this reason, the acreage listing provision in 43 CFR 200.5 is not 
one of the exceptions contemplated by 43 CFR 200.4. 
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cant 1s qualified under section 27 of the Mineral Leasing Act, 
as amended,”’ 41 Stat. 437, 448, as amended, 30 U.S.C. 184. 
(Emphasis added.) It is obvious, therefore, that the acre- 
age showing provision is one as to which the acquired lands 
regulations and the public lands regulations must be in con- 
formity. 

In the light of the foregoing, the Bureau of Land Manage- 
ment, in November 1950, could reach one of two conclusions: 
Kither the 1950 amendment of 43 CFR 192.42(a) (3) auto- 
matically amended 43 CFR 200.5, or the acquired lands regu- 
lation (sec. 200.5) was thereafter, at most, a supplemental 
provision as to which compliance was not required. There 
is strong basis for the conclusion that the change in the pub- 
lic lands regulation automatically changed the related ac- 
quired lands regulation. That such a result was intended 
is supported by the fact that by an order dated October 28, 
1954, 43 CFR 200.5 was expressly amended so as to be 
brought into conformity with 43 CFR 192.42(a) (3), as 
amended. See Federal Register for November 3, 1954, 19 
F.R. 7127.8 

As the preceding discussion reveals, the Bureau, in No- 
vember 1950, was required to resolve a conflict between a 
basic statute and the language of a regulation issued there- 
under. This is a classic example of the type of ambiguity 
and uncertainty which creates the necessity for administra- 
tive construction. For this reason, the appellant’s sugges- 
tion (Appellant’s Br., p. 10) that there is no ambiguity in 
the regulation here involved (43 CFR 200.5) is without 
substance. However plain the language under considera- 
tion may be, it is the purpose of the statute or regulation as 
a whole, and not its literal wording, which must prevail. 
Indeed, as the Supreme Court has observed, ‘‘even when the 
plain meaning did not product absurd results, but merely 
an unreasonable one plainly at variance with the policy of 
the legislation as a whole this Court has followed that pur- 
pose rather than the literal words’’.* When the language 


13 See also the miscellancous amendments of 43 CFR 200.1-200.11, pro- 
mulgated December 1, 1954, 19 F.R. 8014-8017, and the editorial revision 
of 43 CFR, dated December 22, 1954, 19 F.R. 8835, 9037. 

14 United States v. Amer. Trucking Ass’ns, 310 U.S. 534, 84 L. Ed. 1345, 
1351. See also fn. 7, page 8, supra. 
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of 43 CFR 200.5 is considered in the light of the general 
policy of the Acquired Lands Act, and of its position in the 
broad pattern of the mineral leasing laws and regulations, 
it is obvious that in November 1950 an administrative in- 
terpretation of section 200.5 was imperative. 


c. The Bureau practice from 1950 to 1954 and its controll- 
ing effect. 


Faced with the situation described in the preceding 
paragraphs, the Bureau of Land Management, in November 
1950, exercised its interpretive function and adopted an ad- 
ministrative construction and practice under which the pro- 
visions of 43 CFR 200.5 with respect to the detailed listing 
of an applicant’s other interests in the same State were 
treated as not mandatory. Since the Acquired Lands Act 
contained the commanding provision that the acquired lands 
regulations ‘‘shall be the same’’ as those governing public 
lands applications, and the November 1950 amendment of 
the public lands regulations had eliminated the specific-list- 
ing requirement, the interpretation of 43 CFR 200.5 then 
adopted by the Bureau was both a reasonable and a practical 
one.® Moreover, it was contemporaneously adopted and 
consistently adhered to over a four-year period. Under the 
applicable principles of administrative law, as hereinbefore 
set forth, pp. 7-8, the Bureau’s construction and practice 
should not be disturbed. 

The Bureau practice in effect from 1950 to 1954 is, of 
course, determinative of the status of appellee’s applica- 
tion. That practice, so adopted and maintained, con- 
stituted ‘‘a part of the common law of the Department— 
that is, a course of action followed in the practical adminis- 
tration of the public [or acquired] land statutes which from 


15 The considerations underlying the Bureau interpretation are clearly 
analyzed in the Bureau decision of July 2, 1954, in the case of Georgette 
N. Betor, BLM-A-030602. 

16 Where the meaning and scope of a regulation are to be determined, 
“the ultimate criterion is the administrative interpretation, which becomes 
of controlling weight unless it is plainly erroneous or inconsistent with 
the regulation”. Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 
89 L. Ed. 1700, 1702. 
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its long existence "7 and consistent application has attained 
the binding force of a regulation, both upon the public and 
upon the Secretary of the Interior himself.’’?1* Under the 
Bureau practice then in effect, appellee’s application of 
January 27, 1954, was in compliance with 43 CFB 200.5 and 
other pertinent regulations and was a valid, prior applica- 
tion. 


d. A change in administrative practice or interpretation 
should have prospective effect only. 


In the Second Hooper decision the Department held 
that the First Hooper decision resulted in a reversal of the 
administrative practice prevailing from 1950 to 1954 and 
thus had the effect of adding a new requirement. In other 
words, the First Hooper decision in treating the specific 
listing provisions in 43 CFR 200.5 as mandatory was, in 
practicality, a change in that regulation. Consequently, the 
Department, in the Second Hooper decision, concluded that 
lease applicants who had theretofore relied on the prior in- 
terpretation should not thereby be prejudiced and should be 
given a reasonable time within which to bring their appli- 
cations into conformity with the new requirements without 
loss of priority. 

There is ample precedent for the position taken by the 
Department in the Second Hooper decision. In addition to 
the case of Dorothy Bassie et al., Applicants, Mary Chap- 
man and Harry M. Kirschner, Protestants, 49 I. D. 235 
(1946), cited in the Second Hooper decision, strong support 
for the Department’s action is to be found in the case of 
Anna R. Pahl, A-24350 (April 4, 1947) and the related 
earlier opinion of the Solicitor, M-33841, 58 ID. 766 (De- 
cember 6, 1944). In the Pahl case there was involved the 
question as to whether, under the provisions of certain Acts 
of Congress passed in 1942 and 1943, the holder of a non- 
competitive oil and gas lease issued in 1938 covering lands 
which, prior to the expiration of the five-year primary term 


17 The period from 1950 to 1954 is a relatively long time in the admin- 
istration of a statute enacted in 1947, 
18 J. L. Dougan, et al., A-26774 (September 1, 1954), p. 3. 
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of the lease, had been found to be partly without a known 
geologic structure, was entitled to an extension of the lease 
in its entirety, without filing a preference right application, 
or only as to that part within the structure. The General 
Land Office construed the lease as extended in its entirety 
and on September 26, 1944, advised the lessee, Mrs. Wilbur, 
that upon payment of appropriate rentals (later paid by 
her assignee) her lease would be extended to December 31, 
1944. 

On December 6, 1944, the Department approved an 
opinion of the Solicitor, M-33841 (58 I.D. 766), holding that 
the 1942 and 1943 acts provided only for extension of leases 
as to lands within a structure and not as to lands outside 
of a structure. Recognizing, however, that the statutes 
were ambiguons, that the administrative practice had been 
otherwise, and that the new ruling would work a hardship 
on those lessees who had allowed their five-year terms to 
elapse without filing preference right applications, the 
Solicitor concluded that his interpretation should be given 
prospective application only (58 LD. at 774). 

On January 1, 1944, the day following expiration of the 
primary term of the Wilbur lease, Mrs. Pahl had filed a non- 
competitive oil and gas lease application covering a portion 
of the Wilbur lease not within the known structure. The 
application was denied on the ground that the land was in- 
eluded in the Wilbur lease. In her appeal from this denial, 
Mrs. Pahl challenged the ruling of the Solicitor in his opin- 
ion of December 6, 1944 (M-33841). Ina decision affirming 
the action of the General Land Office (A-24350),™® the De- 
partment rejected Mrs. Pahl’s argument with the following 
comments (emphasis added) : 


Appellant errs in her attack upon the Department’s 
ruling of December 6, 1944. As is indicated by the 
Commissioner’s request for the opinion, the Depart- 
ment through the General Land Office had been taking 
the view that the extension act of December 22, 1943, 

19 The Department’s decision was subsequently sustained by the United 
States District Court for the District of Columbia, Pahl v. Clawson and 
Chapmais, unreported (C.A. No. 3309-48, decided December 13, 1950). 
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extended leases in their entirety so long as part of the 
leased lands was on a known structure. This position 
was expressly taken as to Wilbur’s lease in the Com- 
missioner’s decision of July 10, 1944, and his letter to 
her of September 26, 1944. The ruling of December 6 
was therefore a reversal of the Department’s prior In- 
terpretation. In this type of situation, the Department 
has held that the change in Departmental construction 
of a statute need not be given retroactive effect. Solici- 
tor’s Opinion (M-31156) of January 27, 1943. This is 
comparable in all essential respects to a decision by a 
court which overrules a prior decision by the court on 
the construction of a statute. It has been held that the 
second decision of the court may be given prospective 
effect only [Citing cases]. By the same token, it was 
proper for the Department to give future effect only to 
its ruling in order to avoid hardship to lessees whose 
lease terms had already expired. 


The general rule that a change in construction should be 
given prospective effect only has found frequent expression 
in court decisions.** More specifically, attempts to give 
retroactive application to a new administrative construction 
have been disapproved.” In the light of these authorities 
and of its own precedents, the action of the Department in 
the Second Hooper decision, granting prior lease applicants 
a reasonable time within which to furnish the newly required 
specific information without loss of priority, was clearly 
appropriate. 

Appellant’s effort to distinguish and thus to escape the 
precedential effect of the Pahl case (Appellant’s Br., pp. 9- 
10) overlooks the practical circumstances presented both 
there and in this case. Mrs. Pahl had filed an oil and gas 


20 See e.g., Gt. Northern Ry. v. Sunburst Co., 287 U.S. 358, 364, 77 L. 
Ed. 360, 366; Warring v. Colpoys, 74 App. D. C. 303, 306-308, 122 F. 2d 
642, 645-647 (1941). 

°1 See e.g., United States v. Macdaniel, 7 Pet. 1, 14-15, 8 L. Ed. 587, 592; 
United States v. Alabama Railroad Co., 142 U. S. 615, 621, 35 L. Ed. 1134, 
1136. See also Helvering v. Reynolds Co., 306 U. S. 110, 116-117, a3 L. 
Ed. 536, 541-542; Miller v. United States, 294 U.S. 435, 439, 79 L. Ed. 
977, 981. Cf. Lacey v. Grondorf, 38 L.D. 553, 556 (1910). 
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lease application on January 1, 1944, the day following the 
expiration of the primary term of the lease theretofore held 
on the same lands by Mrs. Wilbur. Had Mrs. Wilbur’s 
lease not been extended by the Department, Mrs. Pahl would 
have been a prior applicant. In essence, therefore, the de- 
cision involved a statutory right of priority as between rival 
applicants. The Department’s refusal to give retroactive 
effect to its subsequent decision adverse to Mrs. Wilbur’s 
position (M-33841, 58 LD. 766, December 6, 1944) provides 
strong support for the determination made in the Second 
Hooper decision to give prospective effect only to the change 
in the interpretation of 43 CFR 200.5 which occurred August 
3, 1954 in the First Hooper decision. 

Appellant’s further attempt to distinguish these prece- 
dents by arguing that the regulation here involved (48 CFR 
200.5) contains no ambiguity is also without substance. As 
has been shown (supra, p- 7) regulatory language which, in 
itself, is plain and unambiguous, is nevertheless subject to 
administrative construction when the policy of the regula- 
tion as a whole, or its statutory basis, indicates that another 
meaning was intended. In any event, as has been demon- 
strated (supra, p. 9), there was, subsequent to November 
1950, a direct conflict between the requirements of the Ac- 
quired Lands Act and the language of 43 CFR 200.5. This 
is a classic example of an ambiguity necessitating adminis- 
trative interpretation. 


3. The priority of appellee’s application is not affected by 
the Wahlenmaier decision. 


Appellant is in error when he suggests (Appellant’s 
Br., pp. 11-12) that the decision of the United States Court 
of Appeals in McKay v. Wahlenmaier (No. 12,273, C.A.D.C., 
July 21, 1955) prohibits the Department from recognizing 
the priority of appellee’s application over that of appellant. 
The situation presented in the Wahlenmaier case is alto- 

ther different from that here involved. 

In the Wahlenmaier case, the application in question, filed 
in 1947 for a lease of public lands, did not comply with the 
Department’s regulations or practice then in effect. It was 
thus defective from the outset. In the present case, appel- 
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lee’s application for an acquired lands lease, filed in 1954, 
was, when filed, in full compliance with all regulatory re- 
quirements as governed by the basic statute and the con- 
trolling administrative practice of the Department. Appel- 
lee’s application was thus a valid application from the out- 
set. 

The basic distinction between the Wahlenmaier case and 
this case is made evident by the discussion which is set forth 
supra at pp. 9-12. As these shown, Section 10 of the Ac- 
quired Lands Act mandatorily requires that the Secretary’s 
regulations for the leasing of acquired lands and public 
lands ‘‘shall be the same * * * to the extent that they are 
applicable’’ and the acreage-listing provision is a require- 
ment applicable to both leasing programs. Consequently, 
when, in November 1950, the public lands leasing regulation 
(43 CFR 192.42(a)(3)) was changed to eliminate the acre- 
age-listing requirement (15 F.R. 8583), the companion ac- 
quired lands regulation (43 CFR 200.5) was at the same time 
automatically changed so as to conform to public lands regu- 
lation. Indeed, under the statute, the two regulations could 
not be different. 

It thus follows that subsequent to 1950 the literal wording 
of 43 CFR 200.5, to the extent that it differed from 43 CFR 
192.42(a) (3), as amended, was without legal effect. There- 
after, applicants for acquired lands leases were not required 
under the statute to list specifically their interests in other 
acquired lands leases and applications in the same state. 

As is also shown in an earlier portion of this brief (supra, 
pp. 13-14), the administrative practice prevailing in the De- 
partment subsequent to 1950, which was a binding admin- 
istrative construction, did not require an acquired lands ap- 
plicant to submit a specific listing of other holdings in the 
same state. Consequently, appellee’s application for an 
acquired lands lease, filed January 27, 1954, was in full 
compliance with the statute and the regulatory requirements 
then in effect. The same cannot be said for the application 
involved in the Wahlenmaier case. 

The application rejected by the court in the Wahlenmaier 
case, which was filed in 1947 by E. A. Culbertson for a lease 
of public lands in New Mexico, failed to reveal Culbertson’s 
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indirect interests in other leases held in the same state by 
Culbertson and Irwin, Inc., of which he was President and 
24 percent stockholder, as required by the regulations and 
practice of the Department in effect at that time. 43 CFR, 
1946 Suppl., 192.42(c). Culbertson’s application was in this 
respect defective from the outset and it was so found by 
poth the Department and the court of appeals (Annie L. 
Hill, et al. v. E. A. Culbertson, A-26150-26157, August 13, 
1951, p. 10; McKay v. Wahlenmaier, slip opinion, p. 8). 

It is thus seen that appellee’s application, unlike that of 
Culbertson, was valid from the outset and it has priority 
over the subsequent application of appellant filed August 
17, 1954. 

‘As is also shown above (p. 14), appellee’s priority was 
not affected by the temporary change in the Department’s 
interpretation of 43 CFR 200.5 which was announced in the 
first decision in the case of S. J. Hooper, supra (August 3, 
1954). As the Department correctly held in the supple- 
mental decision in the Hooper case (October 28, 1954) the 
change in the regulatory requirements should not be retro- 
actively applied to applications filed in compliance with the 
former practice. Even so, within the reasonable additional 
time allowed by the second Hooper decision, appellee filed 
with the Department the specific information made neces- 
sary by the change in practice effected in the first Hooper 
decision. 

In this connection, another significant contrast between 
this case and the Wahlenmaier case may be mentioned. 
Here, appellee has done all that was required of him by the 
Department under the applicable law and regulations. Cul- 
bertson, on the other hand, deliberately withheld informa- 
tion from the Department and made no subsequent attempt 
to correct the situation, since the listing of his indirect in- 
terests would have disclosed his corporate holdings and the 
interrelation of his application with those also filed by Cul- 


22The regulations then in effect also provided that in ascertaining 
whether an applicant’s holdings in the same state exceeded the allowed 
maximum of 15,360 acres the accountable acreage of a party owning an 
interest in a corporation should be his proportionate share of the corpora- 
tion’s accountable acreage. 43 CFR, 1946 Suppl, 192.3. 


bertson and Irwin, Inc., and by Wallace W. Irwin, its vice- 
president and 19 percent stockholder. In other words, in 
the Wahlenmaier case, the equities were against the appli- 
cant. In the present case, the equities strongly favor the 
appellee. 

It is obvious from a reading of the Wahlenmaier decision 
that the court of appeals was disturbed by the factual situa- 
tion there involved, strongly expressing its disapproval of 
the effort by Culbertson and his associates to gain a three- 
to-one advantage over other applicants in the public draw- 
ing. The court also found that Culbertson, as president and 
director of Culbertson and Irwin, Inc., which also was an 
applicant, did not truthfully state that his individual appli- 
cation was filed solely in his own behalf. The failure of 
Culbertson to list his indirect holdings in other leases was 
but a part of the whole pattern of concealment attempted 
by the Culbertson interests. The Wahlenmaier case is thus 
one to be considered in the light of its peculiar factual sit- 
uation. 


4. The descriptions in appellee’s application are ‘‘full 
and complete.’’ 


There is no merit to appellant’s further contention (Ap- 
pellant’s Br., pp. 13-17) that appellee’s application is de- 
fective for the alleged reason that it fails to contain ‘‘a com- 
plete and accurate description of the lands for which a lease 
or permit is desired,’’ as provided in 43 CFR 200.5(a) (2). 

The descriptions employed in appellee’s application are 
more than sufficient to meet the requirements of the regula- 
tion. Each of the parcels applied for is described in detail 
by metes and bounds, with appropriate references to maps 
prepared by or in the files of and available to the Office of the 
Chief of Engineers, Department of the Army, the agency 
having primary jurisdiction over the lands sought. On the 
basis of the maps referred to, the metes and bounds descrip- 
tions furnished, and existing topographic features, the lands 
applied for may be easily located. 

Appellant’s belabored attempt to depict inadequacies in 
appellee’s descriptions (Appellant’s Br., pp. 15-16) is a 
strawman creation. The short answer to this is to be found 
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in the rejection of this same contention by the Supervisor, 
Eastern States Office, in his decision of April 26, 1955. That 
decision states, in unequivocal language, that “it has been 
determined by the Engineering Division of this office that 
the lands can be identified from the descriptions given*®**.” 

Appellant appears also to be under a misapprehension 
when he asserts (Appellant’s Br., pp. 16-17) that the Office 
of the Chief of Engineers cannot identify the lands de- 
scribed in appellee’s application. In a letter dated March 
1, 1955, from that office to the Bureau of Land Management, 
the original of which is in the file for this case, the Bureau 
was merely advised that 


The District Engineer, Corps of Engineers, New 
Orleans, Louisiana, reports that the descriptions in the 
applications are insufficient to enable him to identify 
the areas on the maps in his office. (Emphasis added.) 


This letter also stated that the map by Charles Ellet, Jr., 
dated 1851, could not be located. Apparently, however, the 
1851 map was subsequently located, and the lands described 
by appellee were obviously identified, for in a subsequent 
letter, July 1, 1955, the Bureau was advised by the Office of 
the Chief of Engineers that no objection was interposed to 
the proposed lease sought by appellee. The original of the 
July 1 letter is also in the file for this case, but, for the con- 
venience of the Bureau, a copy thereof is annexed hereto as 
an appendix. 

It is clear from the foregoing that both the Bureau and 
the Office of the Chief of Engineers have been able to iden- 
tify the lands described in appellee’s application. Mani- 
festly, therefore, appellee has met the description require- 
ment contained in 43 CFR 200.5(a) (2). 


ConcLusion 


The appellee, Mr. Morgan, filed his application, BLM A- 
036376, on January 27, 1954. That application, when filed, 
complied with the governing statutory and regulatory re- 
quirements, including those with respect to land descrip- 
tions, and with the administrative practice then in effect in 


the Department. Appellee’s application was thus valid 
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from the outset and it has priority over those filed by appel- 
lant on June 2, 1954. This priority was not lost by the tem- 
porary change in construction which was adopted on August 
3, 1954, in the First Hooper decision. 

The decision of the Supervisor, Eastern States Office, dis- 
missing appellant’s protest and sustaining appellee’s appli- 
cation, is correct and should be affirmed. 


Respectfully submitted, 
Henry S. Morgan. 


[Appendix to Ex. 52 omitted, printed as Ez. 49.] 
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Filed BLM September 13, 1955 


Exursrr 53 or ADMINISTRATIVE RECORD 


Iw tae DeparTMENT oF THE InTERIOR, Bureau or Lanp 
ManaGEMENT 


BLM A-036376, A-037435-037439 
Frovp A. Wau, Appellant, 
v. 

Henry S. Morcan, Appellee 


APPELLANT’s Barrer 1s REBUTTAL 


A. Introduction. 


Only two points in the appellee’s brief appear to require 
comment by the appellant in the form of rebuttal. 

In discussing the question of whether the appellee’s ap- 
plication BLM A-036376 furnishes ‘‘a complete and accurate 


description of the lands for which a lease * * * is desired’’, 
as required by 43 CFR 200.5(a) (2) in mandatory language, 
the appellee relies upon: 


(1) the fact that the decision dated April 26, 1955 in this 
case by the Supervisor of the Eastern States Office stated 
that ‘‘* * * it has been determined by the Engineering Divi- 
sion of this office that the lands can be identified from the 
descriptions given * * *’’; and 

(2) the fact that the Corps of Engineers in a letter dated 
1 July 1955 consented to the issuance of a lease upon the 
appellee’s application and implied that the areas described 
in such application had been identified. 

The matters upon which the appellee places reliance will 
be discussed separately below. 


B. Discussion. 


(1) With regard to the supposed identification by the 
Engineering Division of the lands mentioned in the appel- 
lee’s application, it is very enlightening to find out what the 
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Engineering Division actually reported concerning the land 
description contained in the appellee’s application. 

The first comment by the Engineering Division was dated 
February 15, 1954 and was as follows: 


‘‘The areas in this application are unsurveyed, and 
the descriptions poor, to determine the actual area. 
However if the area were surveyed by usual Townships 
the description would cover areas in secs. 26 and 35, 
T. 24S., R. 30 E., secs. 1, 2, 3, 4,9, 10 & 16 in T. 258., R. 
30 E., La. Mer.’’ (Emphasis supplied.) 


The second comment by the Engineering Division was 
dated March 14, 1955 and was as follows: 


‘‘A map showing the detail of the 1898 map referred 
to in the application and later survey data is fownd in 
BLM-038189 (now on my desk). This map is useful in 
locating the lands described in this area. Mr. Meath 
was in a few days ago and said that he would supply us 
with more copies of this map and also copies of a map by 
Charles Ellet Jr. dated 1851 referring to Wagner’s 
Island’’. (Emphasis supplied.) 


The third comment by the Engineering Division was dated 
April 20, 1955 and was as follows: 


‘«The approximate position of the public land surveys 
from available data found has been delineated on the 
1851 map of ‘Southwest Pass of Mississippi River’ in 
the record.’’ (Emphasis supplied.) 


These comments, when considered seriatim, show plainly 
that the description contained in the appellee’s application 
was so poor that the Engineering Division was unable to 
determine from it the actual area desired by the appellee. 
However, by considering data available elsewhere, along 
with the description furnished in the appellee’s application, 
the Engineering Division was able to reach a conclusion 
respecting the approximate location of the lands apparently 
desired by the appellee. 

We need go no further in establishing that the land de- 
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scription in the appellee’s application fails to comply with 
the mandatory requirement of 43 CFR 200.5(a) (2). This 
regulation provides that each application must contain a 
complete and accurate description of the lands for which 
a lease is desired—i.e., the application itself must be self- 
sufficient in this respect. It is not enough that an applica- 
tion contain a hint or suggestion respecting the lands de- 
sired by the applicant, so that the personnel of the Bureau 
of Land Management must engage in research and use ma- 
terials that are found elsewhere in order to make an in- 
formed guess as to the identity of the land sought by the 
applicant. That is precisely what happened here. 

(2) We turn now to the letter dated 1 July 1955 from the 
Corps of Engineers concerning the identification of the 
lands desired by the appellee. That this letter furnishes no 
support for the appellee’s position will immediately appear 
when it is mentioned that such letter was not written until 
after the appellee’s assignee, The California Company, had 
furnished to the Corps of Engineers, on or about March 30, 
1955, an explanatory map depicting the lands desired by the 
appellee (and by The California Company in its companion 
application BLM A-039136 for permission to drill wells on 
the same lands). Prior to the receipt of this map, the Corps 
of Engineers (as the agency administering the Government- 
owned lands in the two townships involved here) had been 
unable to identify the lands sought by the appellee (and his 
assignee, The California Company). (See Exhibit ‘‘A’’ 
attached.) 

With respect to the explanatory map that was furnished 
to the Corps of Engineers by the appellee’s assignee on or 
about March 30, 1955, attention is called to the fact that ma- 
terial designed to supplement an oil and gas application for 
Government-owned acquired lands in Louisiana must be 
filed with the Bureau of Land Management, Washington 25, 
D. C. (43 CFR 200.8(b).) Until such material is received 
in the proper office, it is wholly ineffective for any purpose. 
(E. A. Wight, 60 I. D. 215 (1948) ; Wm. H. Phipps, A-25720 
(Ang. 19, 1949) ; Floyd Childress, A-27038 (Mch. 7, 1955).) 
Consequently, the explanatory map that the appellee’s as- 
signee furnished to the Corps of Engineers on or about 
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March 30, 1955 had no efficacy whatever in bringing the ap- 
pellee’s application into compliance with 43 CFR 200.5 
(a) (2). 

If the appellee should hereafter supplement his applica- 
tion by furnishing to the Bureau of Land Management an 
explanatory map or other data showing the lands that he 
intended to cover in his application, such material would 
not have any retroactive effect, but (if the material were 
adequate) would make the appellee’s application effective 
for purposes of priority as of the date of the receipt of such 
corrective material by the Bureau of Land Management. 
(Edwina S. Elliott, 56 I. D. 1 (1936); H. L. Rath et al., 60 
L.D.225 (1948) ; J. L. Dougan et al., A-26774 ( Sept. 1, 1954).) 


C. Conclusion. 


Therefore, the appellee’s argument concerning 43 CFR 
200.5(a)(2) is based upon reeds so slender and bent that 
they do not provide any support whatever for the appellee’s 
contention that his application furnishes a ‘‘complete and 


accurate” land description, as required in mandatory lan- 
guage by the regulation mentioned. 


Respectfully submitted, 
Froyp A. War. 
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Exar ‘‘A’”’ 
(Copy of response to communication concerning application 
BLM A-039136 of the appellee’s assignee, The California 
Company, containing the same land description as BLM A- 
036376) 
19 April 1955. 
LMNRM 680.4 (Miss. River—California Co.) 2d. Ind. 
Subject: Application for permit to drill slant wells (OE 
letter, 22 March 1955) 


New Orleans District, C. E., New Orleans, La. 
To: The Division Engineer, LMVD, CE, Vicksburg, Miss. 


1. The area covered in this application is that covered in 
BLMA 036376, filed by Henry S. Morgan on Jan. 27th, 1954, 
transmitted on letter from Chief of Engineers to Division 
Engineer, dated Dec. 20, 1954,—Subject : ‘< Application for 
Oil and Gas Lease”’, filed 680.41, ENGLT, Miss. River, S.W. 
Pass, La.—Henry S. Morgan BLM-A-036376 which was re- 


turned without action inasmuch as the lands could not be 
accurately identified. 

2. The local representative of the California Company 
contacted this office to determine whether the subject appli- 
cation had been received. Upon advice that the application 
had been received and the area could not be identified, the 
applicant furnished a map of the Burrwood Area. There 
is enclosed a copy of the California Company map on which 
this office has indicated the status of lands covered in the 
application. 

3. Section 19 of the permit is considered sufficient to pro- 
tect the interests of the United States, however, ‘‘flood con- 
trol purposes”’ should be expanded to read “flood control 
and river and harbor purposes’’. 

For the District Engineer 
BR. G. Rxoves, 
Lt. Col., C.E., 
Executive. 
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Filed BLM September 28, 1955 


Exaurert 54 or ADMINISTRATIVE RECORD 


In tHe DEPARTMENT OF THE INTERIOR, BuREAU oF Lanp 
MANAGEMENT 


BLM A-036376, A-037435-037439 


Froyp A. Wats, Appellant, 


v. 
Henry S. Morcan, Appellee 


Repiy or APPELLEE TO APPELLANT’s Brier 1x REBUTTAL 


Appellee, Henry S. Morgan, hereby submits this reply 
to Appellant’s Brief in Rebuttal, filed September 13, 1955, 
in which appellant attempts a further attack on the land 
description set forth in appellee’s application. 


1. Action taken by a third party in another case cannot 
affect the rights of appellee in this case. 


Appellant’s rebuttal argument appears to place 
primary reliance on the assertion that appellee’s land 
description is inadequate because the lands applied for 
were allegedly not identified by the Corps of Engineers 
until after a map had been furnished to that agency by 
appellee’s optionee, The California Company, in connec- 
tion with another matter, BLM A-039136. This contention 
by appellant is altogether irrelevant. 

Appellee desires to emphasize, at the outset, that his 
rights as an applicant for an oil and gas lease are to be 
determined solely on the basis of the record existing with 
respect to appellee’s own application. What may have 
been done by an applicant in another case can have no, 
affect on the validity of appellee’s application. This would 
be true even if appellee himself had taken some action in 
another case. It is all the more true when the action is 
taken by a third party. 

It is immaterial that the third pary in this instance 
was appellee’s optionee, The California Company. Ap- 
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pellee’s optionee is a stranger to the present proceeding 
and, in any event, the action was taken in another case. 
Appellee’s rights are governed solely by the record in 
this case. 


2. Appellee’s description was ‘‘complete and accurate”’ 
from the outset. 


Appellant’s contention that appellee’s land descrip- 
tion is not ‘‘complete and accurate’’ because the identifi- 
cation of the lands applied for was made on the basis of 
maps not immediately available to the Bureau is an 
argument which proves too much. Indeed, the argument 
is, in effect, an admission by appellant that, if appellee 
had attached to his application copies of all maps and 
plats referred to in the land description, appellee’s ap- 
plication would have been adequate. If this had been 
done, of course, the lands applied for would have been 
promptly identified, as they were as soon as the reference 
maps were examined, and this would have been accom- 
plished without changing a single word in appellee’s 
description. 

There is nothing in 43 CFR 200.5 which requires that 
maps or plats referred to in the land description shall 
accompany an application for an oil and gas lease of 
acquired lands. As is hereinafter shown (infra, p. 4), 
the regulation merely calls for a ‘‘reference to the appro- 
priate recorded plat or map,’’ and this is exactly what 
appellee’s description contained. It is the description in 
an application which counts, not the immediate accessi- 
bility to maps, plats or land records referred to in the 
description. Appellant is obviously confused as to what 
constitutes a ‘complete and accurate’’ description. 

In this connection, it is to be noted that appellee 
has not undertaken to furnish to the Bureau any maps 
or material other than that accompanying his application 
at the time of its filing. Moreover, copies of such maps, 
whenever furnished, do not constitute material supple- 
mental to the application. It is sufficient if the land de- 
scription itself makes appropriate reference to official 
plats and maps. For the convenience of the Bureau, ap- 
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pellee attached to his application a photocopy of the 1898 
map prepared by the Office of the Chief of Engineers, 
which is referred to in the description of each of the six 
tracts applied for,’ but appellee desires to emphasize that 
this was not required by the regulations.? The application, 
in and of itself, was adequate and the land description con- 
tained therein was ‘‘complete and accurate’’ at the time 
the application was filed. 


3. Appellee’s description follows the standard and 
accepted practice and is in full compliance with 43 CFR 
200.5 


Appellant’s argument overlooks entirely that por- 
tion of 43 CFR 200.5 which immediately follows the provi- 
sion for a ‘‘complete and accurate’’ description. In order 
that the requirements of the section may be viewed in 
proper context, the pertinent provisions thereof, in effect 
at the time of appellee’s application, are here quoted: 


In addition * * * each application for a lease or per- 
mit must contain * * * (2) a complete and accurate 
description of the lands for which a lease or permit 
is desired. If surveyed according to the govern- 
mental ‘‘reetangular system,’’ legal subdivisions 
should be used in the description; otherwise by metes 
and bounds connected with a corner of the public sur- 
veys by courses and distances, by lot numbers with 
reference to the appropriate recorded plat or map, 
or by any other method of description best suited 


1 Copies of the 1842 Township Plat of the General Land Office and of 
the 1851 map by Charles Ellet, Jr., on file in the records of the War De- 
partment, both of which are referred to in the description of Parcel VI 
only, were not attached. 

2A copy of the other War Department map referred to appellee’s de 
seription (the 1851 map) was apparently available to the Engineering 
Division by virtue of the fact that copies thereof had been furnished by 
appellee’s optionee in another case (see handwritten memorandum of 
March 14, 1955, bearing the initials “LRH”, quoted in Appellant’s Brief 
in Rebuttal, p. 2). Even in the other case, however, the copies of this 
map were furnished merely as a convenience to the Bureau to avoid the 
delay incident to an examination of the original maps in the official records. 
There was no requirement that copies be furnished. 
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to identify the lands most clearly and accurately. 
(Emphasis added.) 


The description employed in appellee’s application 
was in full compliance with the above-quoted requirements. 
As the record in this case shows,’ the lands applied for 
are unsurveyed, being accretions to lands acquired by 
the War Department from George Jurgens. As pro- 
vided in 43 CFR 200.5, therefore, appellee’s application 
describes the lands by metes and bounds connected with 
corners of the public surveys, with appropriate references 
to recorded plats and maps. Since no map depicting a sec- 
tional survey of this area has been prepared by the 
Department of the Interior, appellee’s description quite 
appropriately refers to surveys and maps made and pre- 
pared by the Office of the Chief of Engineers,‘ the agency 
having primary jurisdiction over the lands. This method 
of description follows generally accepted engineering 
practices and is of a type frequently utilized by the Bureau 
and other agencies in describing lands of this character. 


On the basis of appellee’s description and the official maps 
therein referred to, the lands applied for can be and have 
been located by both the Bureau and the Office of the Chief 
of Engineers. 


4.. Appellant has employed the same method .of 
description. 


It is difficult to believe that appellant is serious in his 
attack on appellee’s description, since essentially the 
same type of description has been used by appellant, in 
a less satisfactory manner, in his five applications, BLM 
A-037435-037439, seeking leases of portions of the same 
land applied for in appellee’s application, BLM A-036376. 


3 See the handwritten memorandum in the file for this case, dated Feb- 
ruary 15, 1954, bearing the initials “LRH”, quoted in Appellant’s Brief 
in Rebuttal, p. 2. 

4 This is particularly significant. The adequacy of appellee’s descrip- 
tion is in no way affected by the fact that the maps referred to could not 
be immediately located by the Corps of Engineers. The maps were of- 
ficial maps of that agency, on file in the records of the War Department. 
In due time the original editions thereof would have been located. 
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For example, the description in appellant’s application, 
BLM A-037435, begins as follows: 


All of that land belonging to the United States in- 
cluding that acquired by accretion, alluvion, reliction 
or dereliction, said land beginning at the northwest 
corner of the NESE of Section 46 Township 24 South 
Range 30 East, Plaquemines Parish, La. * * *. 


The significant wording in this description is its refer- 
ence to ‘‘Section 46’’ of Township 24 South, Range 30 East. 
As was reported by the Engineering Division in the hand- 
written memorandum dated February 15, 1954 (referred 
to supra, in fn. 3, and quoted in Appellant’s Brief in Re- 
buttal, p. 2), the lands here in controversy, if surveyed by 
the Bureau by usual townships, would lie, in part, in Sec- 
tions 26 and 35 of Township 24. It is obvious, therefore, 
that the ‘‘Section 46”’ referred to in appellant’s application, 
BLM A-037435, is not a section designated by the Depart- 
ment of the Interior. Indeed, it would appear that ‘‘Sec- 
tion 46”’ is to be found only on the 1898 map prepared by 
the Office of the Chief of Engineers. The 1898 map is not 
a map which would be expected to be on record in the files 
of the Department of the Interior, and for the convenience 
of the Bureau a photocopy thereof was attached to appel- 
lee’s application. However, appellant, in BLM A-037435, 
failed not only to attach a copy of the 1898 map to his 
application but also to make any reference thereto in his 
description. 

Appellee made no attack on appellant’s description in 
this respect before the Supervisor, Eastern States Office, 
and none is now made. Indeed, appellee insists that the 
use of a metes-and-bounds description with appropriate 
references to official maps and plats, without attaching 
copies of those maps and plats, is an accepted and proper 
procedure and is in compliance with 43 CFR 200.5. Appel- 
lant’s less adequate utilization of this same method is 
mentioned at this time merely to show that appellant’s 
criticism of appellee’s description is wholly without merit. 


Respectfully submitted, 
Henry S. Morcan. 
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Exuzsir 55 oF ADMINISTRATIVE RECORD 


I~ rue DEPARTMENT OF THE INTERIOR, Bureav oF Lanp 
ManaGEMENT 


BLM A-036376, A-037435-037439 


Froyvp A. Was, Appellant, 
v. 
Henry S. Morcan, Appellee 


APpprLLEE’s OpposiITION TO APPELLANT’S REQUEST FOR 
ConsoLipaTION 


On August 9, 1955, the appellant, Floyd A. Wallis, pre- 
sented to the Department a Petition for Rescission of 
Permit with respect to the Permit to Drill ‘‘Slant Wells’’ 
issued by the Department to The California Company, 
effective May 1, 1955, in BLM A-039136. On August 15, 
1955, the appellant directed to the Solicitor of the Depart- 
ment a letter requesting that proceedings with respect to 
his petition for rescission in BLM A-039136 be consolidated 
with the present case which involves appellant’s attack on 
appellee’s oil and gas lease application, BLM A-036376. 

Appellant’s request for consolidation was placed in the 
file for BLM A-039136. Service of a copy thereof was 
received by counsel for appellee in this case on September 
21, 1955. 

For the reasons hereinafter set forth, appellee hereby 
opposes the requested consolidation. 


1. Appellant may not burden the present case with ex- 
traneous matters. 


Appellant’s petition for rescission in BLM A-039136 
and his subsequent request for consolidation of that matter 
with the present case have one obvious objective: The 
creation of confusion for the purpose of furthering appel- 
lant’s attack on appellee’s land description in the present 
case. This appellant should not be permitted to do. 

Appellant has had ample opportunity within the liberal 
framework of the present proceeding to advance any and 
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all arguments which appellant may desire to make with 
respect to the land description issue. Appellant should 
not be allowed to utilize the device of consolidation for 
the purpose of a further presentation of such arguments, 
particularly when it would involve the injection of legal 
and factual considerations having no relation to the present 
case. This would result only in an added burden to the 
Department and a confusion of the issues to be determined 
in this proceeding. For this reason alone, appellant’s re- 
quest for consolidation should be summarily denied. 


2. Appellee’s rights are to be determined solely on the 
basis of the record in this case. 


Appellant’s request for consolidation seeks to imply 
that there is a pertinent relation between the slant-well 
permit issued in BLM A-039136 and the present adversary 
proceeding between rival applicants for an oil and gas lease 
of portions of the lands covered by that permit. No such 
relation exists and appellant’s suggestion presents no basis 
for consolidation. 

An easement or right-of-way for the drilling of slant 
wells and an oil and gas lease, even when they embrace 
the same lands, are grants of separate and unrelated in- 
terests. Indeed, this independence of status for these re- 
spective interests is required by Section 29 of the Mineral 
Leasing Act of 1920, as amended (30 U.S.C. 189) and by 
Sections 3(a) and 3(b) of the lease terms forming a part 
of the standard lease form (Offer to Lease and Lease for 
Oil and Gas Noncompetitive Acquired Lands Lease, Form 
4-1196). There is thus no basic connection between any 
proceedings with respect to a slant-well permit and those 
involving an oil and gas lease application. 

An even more fundamental consideration, however, is 
the fact that appellee’s rights as an applicant for an oil 
and gas lease are to be determined on the basis of the 
record existing with respect to appellee’s own application. 
Any action taken with respect to another matter or in 
another case can have no effect on the validity of appellee’s 
application in the present case. This would be true even 
if appellee himself had been a party to and had taken 
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some action in another case. It is certainly true when 
the other case involves other parties and an unrelated 
matter. 

It is immaterial that the slant-well permit in BLM 
A-039136 is held by The California Company, which is 
also an optionee of appellee’s application in BLM A-036376. 
As far as the present proceedings are concerned, appel- 
lee’s optionee is a stranger. Appellee’s rights as an appli- 
cant for a lease are governed solely by the record in this 
case. 

ConcLusion 


Appellant’s manifest purpose in seeking consolidation 
of these matters is a confusion of the issues in furtherance 
of appellant’s argument with respect to the land descrip- 
tion in appellee’s application. This would impose an un- 
warranted burden on the present proceeding. In any event, 
the slant-well permit and its issuance have no relation to 
the present proceeding and appellee’s rights are to be 
determined on the basis of the record in this case. The 
request for consolidation should be denied. 


Respectfully submitted, 


Henry S. Morcan. 


Exuzsrr 56 or ADMINISTRATIVE RECoRD 


Unrrep States DepartMENT OF THE Intexion, Bureau oF 
Lanp ManaGEMENT 


Received 
Bureau of Land Management 
Washington, D. C. 
Mar 8 400 PM 1956 


Office B.L.M. 
Serial No. 042017 


Receipt No. 361334 
Orrer To Lease anp Lease ror Om anp Gas 
(Sec. 17 Noncompetitive 5-Year Public Domain Lease) 


THIS OFFER MAY BE REJECTED AND RETURNED TO THE OFFEROR 
AND WILL AFFORD THE OFFEROR NO PRIORITY IF IT IS NOT 
PROPERLY FILLED IN AND EXECUTED OR IF IT IS NOT ACCOM- 
PANIED BY THE REQUIRED DOCUMENTS OR PAYMENTS. SEE 
Item 9 or GenErat Instructions. Mr. Fuoyp A. Watts, 
816 Carondolet Building, New Orleans 12, La., hereby 
offers to lease all or any of the lands described in item 2 
that are available for lease, pursuant and subject to the 
terms and provisions of the act of February 25, 1920 
(41 Stat. 437, 30 U. S. C. sec. 181), as amended, herein- 
after referred to as the act, and to all reasonable regu- 
lations of the Secretary of the Interior now or hereafter 
in force, when not inconsistent with any express and 
specific provisions herein, which are made a part hereof. 
2. Land requested: Louisiana, Plaquemines Parish, T. —: 
— R. —: — Louisiana Meridian. 


The land requested is unsurveyed and is described in 
Exhibit A and indicated on sheets 7, 8, 8A, 9, 9A and 10 
of the map of the Passes of the Mississippi River, Southwest 
Pass, La., prepared by the Office of the District Engineer, 
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New Orleans, La., Corps of Engineers, U. S. Army. The 
said Exhibit A and sheets of said map are attached hereto 
and made a part hereof. 


Total Area 826.87 Acres. 


[The terms and conditions of the lease are not in contro- 
versy and are omitted.) 


* * 


Exurir A 


The land requested is unsurveyed and is located in 
Plaquemines Parish, Louisiana. It consists of five tracts 
containing an estimated total of 826.87 acres, more or less. 
Each of the metes and bounds descriptions of the five tracts 
appearing below is connected with a corner of the public 
land surveys. That corner in each case is the southeast 
corner of fractional Section 3, Township 24 South, Range 
30 East, Louisiana Meridian, Louisiana, as shown on the 
official plat of that fractional township approved May 18, 
1842. In all other respects, including approximate legal 
subdivisions, each of the tracts is described in accordance 
with Sheets 7, 8, 8A, 9, 9A and 10 of the map of the Passes 
of the Mississippi River, Southwest Pass, La., prepared by 
the Office of the District Engineer, New Orleans, La., Corps 
of Engineers, U. S. Army. Copies of the said sheets of 
the said map are attached hereto and are hereinafter re- 
ferred to as the attached map. Each of the five tracts is 
indicated on the attached map by being colored green and 
is designated by the same letter assigned to it in the 
descriptions below. 

The land requested is adjacent to land described in the 
deed from George Jurgens to the United States, dated 
July 8, 1903 and recorded on July 10, 1903 in Conveyance 
Office Book No. 37, Folio 527, in the office of the Clerk of 
Court and Recorder, Plaquemines Parish, Louisiana. 

The land requested consists of all of that land belonging 
to the United States, including that acquired by accretion, 
alluvion, reliction or dereliction, described as follows: 
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Tract A 


Beginning at the southeast corner of fractional Section 
3, Township 24 South, Range 30 East, Louisiana Meridian, 
Louisiana; thence south 12,760 feet and west 6.080 feet to 
the true point of beginning, to wit, the Northwest corner 
of the NE%4SE14 of Section 46, Township 24 South, Range 
30 East; thence in a northwesterly direction at a right angle 
to the thread of the stream, namely the Southwest Pass 
of the Mississippi River, a distance of 620 feet, more or 
less, to the low water raark of the left descending bank of 
Southwest Pass; thence in a southwesterly direction along 
the low water line of the left descending bank of Southwest 
Pass with the meanders of the stream. a distance of 7,100 
feet, more or less, to a point at the intersection of the low 
water line of the left descending bank of Southwest Pass 
and the north boundary line of the ESE, of Section 3, 
Township 25 South, Range 30 East; thence east along the 
said north boundary line a distance of 560 feet, more or 
less, to the northeast corner of the E144SE4 of Section 3, 
Township 25 South, Range 30 East; thence east along the 
north 1 boundary line of the NWYSWy, of Section 2, Town- 
ship 25 South, Range 30 East, a distance of 1,320 feet to 
the northeast corner of the NW144SW4 of Section 2, Town- 
ship 25 South, Range 30 East; thence south along the east 
boundary line of the WestsSwyy of Section 2, Tow nship 
25 South, Range 30 East, a distance of 1,380 feet, more 
or less, to a point where the above said line intersects the 
top bank line formed along East Jetty; thence in a north- 
easterly direction along the top bank line formed along 
and approximately paralleling East Jetty, with the mean- 
ders thereof, a distance of 1,830 feet, more or less, to a 
point where said top bank line intersects the west boundary 
line of the NW14SE%4 of Section 2, Township 25 South, 
Range 30 East, thence north along the said west boundary 
line a distance of 520 feet, more or less, to the northwest 
corner thereof; thence east along the north boundary line 

of the NWY%4SE¥, of Section 2, Township 25 South, Range 
30 East, a distance of 770 feet, more or less, to the inter- 
section of said line and the top of the west bank line of 
Bayou Burrwood; thence in a northeasterly direction along 
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the top of the west bank line of Bayou Burrwood, with the 
meanders of the bayou, a distance of 1,465 feet, more or 
less, to a point at the intersection of said bank line and 
the west boundary line of the E14 of the NE% of section 
2, Township 25 South, Range 30 East; thence north along 
the west boundary line of the E42NE% of Section 2, Town- 
ship 25 South, Range 30 East, a distance of 1,230 feet, more 
or less, to the northwest corner of the E42NE% of Section 
2, Township 25 South, Range 30 East; thence due north 
2,640 feet to the point of true beginning. 

The land described as aforesaid is indicated and desig- 
nated Tract A on the attached map. The said tract of 
land is estimated to contain an area of 349.36 acres, more 
or less. 

Tract B 


Beginning at the southeast corner of fractional Section 
3, Township 24 South, Range 30 East, Louisiana Meridian, 
Louisiana; thence south, 20,680 feet and west 11,360 feet 
to the true point of beginning, to wit, the southeast corner 
of the SW14SE}4 of Section 3, Township 25 South, Range 


30 East; thence north along the west boundary line of the 
E%4SE\ of Section 3 a distance of 1,360 feet, more or 
less, to the intersection of said line and the low water mark 
of the left descending bank of Southwest Pass of the Mis- 
sissipi River; thence in a southwesterly direction 1,740 
feet, more or less, along the low water line of the left 
descending bank of Southwest Pass, with the meanders 
thereof, to a point where said low water line intersects 
the south boundary line of the SW44SE% of said Section 
3; thence east 860 feet, more or less, along the south 
boundary line of said Section 3 to the point of true be- 
ginning. 

The land described as aforesaid is indicated and desig- 
nated Tract B on the attached map. The said tract of 
land is estimated to contain an area of 19.76 acres, more 
or less. 

Tract C 


Beginning at the southeast corner of fractional Section 
3, Township 24 South, Range 30 East, Louisiana Meridian, 
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Louisiana; thence south 20,680 feet and west 10,040 feet 
to the true point of beginning, to wit, the southwest corner 
of the SW44SWY, of Section 2, Township 25 South, Range 
30 East; thence east along the south boundary line of 
SW1448SW% of said Section 2 a distance of 300 feet, more 
or less, to the top bank line formed along East Jetty; 
thence in a southwesterly direction along said top bank 
line a distance of 6,940 feet, more or less, to a point where 
said top bank line intersects the south boundary line of 
the SW%4SW, of Section 10, Township 25 South, Range 
30 East; thence west along the south boundary line of 
said Section 10 a distance of 1,060 feet, more or less, to 
the southwest corner thereof; thence north along the west- 
ern boundary -yf said Section 10 a distance of 620 feet, 
more or less, to a point at the intersection of said line 
and the low water mark of the left descending bank of the 
Southwest Pass of the Mississippi River; thence in a north- 
easterly direction along the low water line of the left de- 
scending bank of Southwest Pass, with the meanders there- 
of, a distance of 2,480 feet, more or less, to a point at the 
intersection of said low water line and the north boundary 
of the NE%SW), of Section 10, Township 25 South, Range 
30 East; thence east along the north boundary line of the 
NEY%SW, of said Section 10 a distance of 1,310 feet, 
more or less, to the northeast corner thereof; thence north 
along the west boundary line of the SWY4NE\ of Sec- 
tion 10, Township 25 South, Range 30 East, a distance 
of 1,320 feet to the northwest corner thereof; thence east 
along the south boundary line of the NW14NE% of Sec- 
tion 10 a distance of 1,320 feet to the southeast corner 
thereof; thence north along the east boundary line of the 
NW44NE\, of Section 10 a distance of 1,320 feet to the 
northeast corner thereof ; thence east along the north bound- 
ary line of the NE4%44NE\% of Section 10, Township 25 
South, Range 30 East, a distance of 1,320 feet to the point 
of true beginning. 

The land described as aforesaid is indicated and desig- 
nated Tract C on the attached map. The said tract of 
land is estimated to contain an area of 182.63 acres, more 
or less. 
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Tract D 


Beginning at the southeast corner of fractional Section 
3, Township 24 South, Range 30 East, Louisiana Meridian, 
Louisiana; thence south 18,040 feet and west 14,000 feet 
to the true point of beginning, to wit, the southwest corner 
of the SE%NW}, of Section 3, Township 25 South, Range 
30 East; thence east along the south boundary line of the 
SEYNW), of said Section 3 a distance of 990 feet, more 
or less, to the intersection of said boundary line and the 
low water mark of the right descending bank line of South- 
west Pass; thence in a southwesterly direction along the 
low water line of the right descending bank of Southwest 
Pass, with the meanders thereof, a distance of 7,850 feet, 
more or less, to the point where said low water line inter- 
sects the south boundary line of the NW%4SE%4 of Sec- 
tion 9, Township 25 South, Range 30 East; thence west 
along the south boundary line of the NW44SE14 of said 
Section 9 a distance of 190 feet, more or less, to the inter- 
section of said line and the east shoreline of West Bay, 
Gulf of Mexico; thence northeasterly along the east shorc- 
line of West Bay and the southeast top of bank line of 
that slough connecting Mud Bay, Gulf of Mexico, and West 
Bay, Gulf of Mexico, and which approximately parallels 
and lies just to the southeast of West Jetty, a distance 
of 7,540 feet, more or less, to the intersection of said top 
bank line and the south boundary line of the SW144NW%4 
of Section 3, Township 25 South, Range 30 East; thence 
east along the south boundary line of the SWYANWY, of 
said Section 3 a distance of 930 feet, more or less, to the 
point of true beginning. 

The land described as aforesaid is indicated and desig- 
nated Tract D on the attached map. The said tract of land 
is estimated to contain an area of 221.05 acres, more or 
less. 

Tracr E 


Beginning at the southeast corner of fractional Section 
3, Township 24 South, Range 30 Hast, Louisiana Meridian, 
Louisiana; thence south 18,040 feet and west 15,320 feet 
to the true point of beginning, to-wit: the southwest corner 
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of the SWY%4NW%, of Section 3, Township 25 South, Range 
30 East; thence east along the south boundary of the SW%4 
NW% of said Section 3 a distance of 290 feet, more or 
less, to the intersection of said line and the top of the 
northwest bank line of that slough connecting Mud Bay 
and West Bay, both of the Gulf of Mexico, said slough 
approximately paralleling and lying just southeast of West 
Jetty; thence in a southwesterly direction along the top 
of said bank line a distance of 3,430 feet, more or less, to 
a point in NW144NE% of Section 9, Township 25 South, 
Range 30 East, said point being at the intersection of the 
aforementioned bank line and the east shoreline of West 
Bay, Gulf of’Mexico; thence in a northerly direction along 
the east shoreline of West Bay, a distance of 1,620 feet, 
more or less, to its intersection with the south boundary 
line of the NW14SE4 of Section 4, Township 25 South, 
Range 30 East, thence east along the south boundary line 
of NW%4SE% of said Section 4 a distance of 400 feet, 
more or less, to the southeast corner of the NW14SE%4 
of Section 4; thence north along the east boundary line of 
the NW14SE}4 of Section 4 a distance of 830 feet, more 
or less, to the top of the south bank line of Mud Bay; 
thence in generally a northeasterly direction along the top 
of said bank line, with the meanders thereof, a distance 
of 1,240 feet, more or less, to a point on the south boundary 
line of the SEYNE of Section 4; thence east along the 
south boundary line of the SE144NE, of Section 4 a dis- 
tance of 360 feet, more or less, to the true point of be- 
ginning. 

The land described as aforesaid is indicated and desig- 
nated Tract E on the attached map. The said tract of 
land is estimated to contain an area of 54.07 acres, more 
or less. 


[The map referred to is reproduced on the following page 
(JA 230A) in scale and content reduced from 1’= 800’. For 
duplicate original of Wallis lease and map, see Exhibit 56 
of Administrative Record in original papers constituting 
the record on appeal.] 
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Exurrr 57 or ApMINisTRATIVE Recorp 


Serial register pages of docket entries showing actions 
taken on Ex. 56. Omitted. 


Exursrr 58 or ApmryisTRaTIvE Recorp 


Case file control page of docket entries showing actions 
taken on Ex. 56. Omitted. 


Exuzsrr 59 or ApmryisTeative REcorp 


[Pertinent parts of land status report on Wallis public 
land offer BLM 042017 (Ex. 56)] 


Branca or Lanp Stratus: Please furnish status of lands 


described in Case No. 142017 BLM or on the following 
described lands M & B Description—See Case—Twp. 24 
& 25 S., Range 30 East, Meridian La., State La. * * * 
Conflicts : 


Permit to Drill Slant Wells BLM 041207 issued 1/1/56 

Permit to Drill Slant Wells BLM 038189 issued 11/1/54 

M&B O&G Appln. 040114 BLM filed 5/16/55 in South- 
west Pass 

M&B O&G Appln. 039550 BLM filed 1/24/55 

M&B O&G Appln. 039673 BLM filed 2/8/55 

M&B O&G Appln. 039708 BLM filed 2/17/55 

O&G Appln. 039707 filed 2/17/55 


Posted in T. B. Vol. No. 51 Page No. 203 & 209 Status 
furnished on 3/13/56 Clerk Tauber File with case. Status 
Clerk will be responsible for its correctness. 
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Filed BLM March 26, 1956 
Exurerr 60 or ADMINISTRATIVE RECORD 
BLM 036377, 042017 


DEPARTMENT OF THE IwreRior, Bureau or Lanp MANAGEMENT 
Froyp A. Watu1s, Protestant, 
v. 
Henny S. Morcan, Protestee 
Proresr 
To the Director of the Bureau of Land Management: 


Froyp A. Waxuis (hereinafter referred to as the pro- 
testant) protests against favorable action being taken on 
the offer numbered BLM 036377 of Henry S. Morgan 
(hereinafter referred to as the protestee) insofar as it 
may have been intended as an application for a noncom- 


petitive oil and gas lease on any of the land requested and 
described in protestant’s noncompetitive oil and gas lease 
offer BLM 042017 (hereinafter referred to as the land in 
controversy). Protestant’s said offer was filed on March 8, 
1956. 


The grounds for this protest are as follows: 


1 


The protestee’s offer BLM 036377 may have been in- 
tended as an application for some or all of the land in 
controversy. It was filed with the Bureau of Land Man- 
agement on January 27, 1954. On that date, 43 CFR 
192.42 (1954 Supp.) provided, among other things, as fol- 
lows: 


““(b) Five copies of Form 41158 * * ° shall be 
filed * * *, If less than five copies are filed, the offer 
will not be rejected, if not otherwise subject to re- 
jection, until 30 days from filing have elapsed and if 
during that period the remaining required copies are 
filed, the offeror’s priority will date from the date of 
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the first filing. If the additional copies are not filed 
within the 30 day period, the offer will be rejected 
and returned and will afford no priority to the offeror. 
Should the additional copies be filed after the 30 day 
period but before the offer has been rejected, the 
offeror will have a priority as of the later filing date. 

““(d) * * * Each offer must describe the lands * * * 
if not surveyed, by a metes and bounds description 
connected with a corner of the public land surveys 
by course and distance * * °. 

“*(g¢) An offer will be rejected and returned to the 
offeror, and it will confer no priority if it is not com- 
pleted in acordance with the regulations in Parts 191 
and 192 and the instructions printed on the lease form 


e@ @ @ 99 


The instructions printed on Form No. 4-1158, Fourth Edi- 
tion (Sept. 1953), currently in use when protestee’s appli- 
cation was filed and in fact used by him, provided, among 


other things, as follows :— 


‘CA. General Instructions 


* * * * * 


“4, This offer must be prepared in quintuplicate and 
filed in the proper land office. * * * If less than five 
copies are filed, the offeror will have 30 days from the 
date of first filing to file the other required copies, 
failing in which the offer will be rejected and returned 
to the offeror and will afford no priority. 


* * * * * 


‘9. The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: 
(a) The land description is insufficient to identify the 
lands * * * (f) Less than five copies of the offer are 
filed and the copies lacking are not received in the 
land office before the expiration of 30 days from the 
date of receipt of the copies first filed. ° * *” 
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Item 2 of the five copies of Form No. 41158 filed by 
protestee on January 27, 1954 is as follows: 


“<2. Land requested 
Louisiana (State) : Plaquemines Parish 


Townships 24 & 25 South, Range 30 East, 
Louisiana Meridian. 


(See attached sheets for land description) 
Total area 1704.00 acres.’’ 


Four copies of ‘‘sheets’’ containing a description are ‘‘at- 
tached’’ to four of the five copies of Form No. 4-1158. But 
no copy of such sheets is attached to one of the five copies 
of said form. 

Moreover, at the end of the description set forth in each 
of the four copies of the ‘‘attached sheets’’, appears the 
following: 


‘‘The map referred to in the above description as 
being made under the direction of a Board of U. S. 
Engineers in March and April 1898 is more particu- 
larly entitled ‘Map of a Part of the Southwest Pass, 
Mississippi River, from a Survey made under the direc- 
tion of a Board of U. S. Engineers, March and April 
1898.’ Said map is on file with the records of the 
Office of the Chief of U. S. Engineers, and a photo- 
copy of same is attached hereto.”’ 


But protestee filed only four photocopies of said map. 

The ‘‘attached sheets’? and the photocopy of the map 
were expressly incorporated by reference into the form 
and were a part of protestee’s offer. A mere copy of the 
executed printed form, without a copy of the ‘‘attached 
sheets’? and without a photocopy of the map could not 
possibly constitute a copy of protestee’s offer. 

It follows (1) that protestee failed to comply with the 
requirements of 43 CFR 192.42 (b) and paragraph 4 of 
the General Instructions, supra, concerning the filing of 
five copies of an offer, and (2) that, under the above quoted 
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express provisions of 43 CFR 192.42(b) and (g) and para- 
graphs 4 and 9 of the General Instructions, protestee’s 
offer has no priority as against protestant’s offer and 
must be rejected to the extent that protestee’s offer may 
have been intended to include the land in controversy.? 


3 


The land in controversy is unsurveyed. 43 CFR 192.42 
(d), supra, required that each offer must describe unsur- 
veyed land ‘‘by a metes and bounds description connected 
with a corner of the public land surveys’? by course and 
distance. However, the metes and bounds description con- 
tained in protestee’s offer is not connected with a corner 
of the public land surveys. In fact, it contains no reference 
to a corner of the public land surveys. 

The protestee’s offer was thus not completed in accord- 
ance with 43 CFR 192.42(d). Hence, as provided in 43 
CFR 192.42(g), supra, it must be rejected and will confer 
no priority on the protestee as against protestant’s offer 
to the extent that protestee’s offer may have been intended 


to include the land in controversy.” 


4 


Moreover, the description contained in protestee’s offer 
is plainly insufficient to identify the lands requested. In 
that description, it is stated that it is based upon, and it 
frequently refers to the aforesaid ‘‘Map of a Part of 
Southwest Pass, Mississippi River, from a Survey made 
under the direction of a Board of U. S. Engineers, March 
and April, 1898.’? However, the description refers to 
topographic features that cannot be located on that map. 


1 Witbeck v. Hardeman, 51 L.D. 36 (1925); Edwina S. Elliott, 56 I.D. 
1 (1936) ; H. L. Rath et al., 60 I.D. 225 (1948); Mary I. Chapman, Harry 
4M. Kirchner, 60 I.D. 376 (1949); James Des Autels, 60 I.D. 513 (1951); 
Transco Gas & Oil Corp., Joan Ford, 61 I.D. 85 (1952); J. L. Dougan 
et al., A26774 (Sept. 1, 1954) ; Pearl C. Baggett, W. M. Vaughey, A27188 
(Dec. 13, 1955). 

? Anna L. Schram, 51 L.D. 303 (1925); H. L. Rath et al., 60 I.D. 225 
(1948); Margaret Prescott, 60 I.D. 341 (1949); Roland Egan, A25674 
(Nov. 7, 1949) ; John W. Luce, A26261 (Feb. 4, 1952); Ernest W. Sawyer, 
Jr., A26573 (Jan. 27, 1953). 
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Thus, the description of Parcel I in protestee’s offer is 
at the outset as follows :— 


‘Beginning at the Northeast corner of the West 
half of the Southeast quarter of Section 46, Township 
24 South, Range 30 East, Louisiana Meridian, as shown 
on a map made under the direction of a board of U. S. 
Engineers in March and April, 1898; thence South 5280 
feet to the Southeast corner of the West half of the 
Northeast quarter of Section 2, Township 25 South, 
Range 30 East as shown on said map of 1898; thence 
West 1320 feet to the center of said Section 2; thence 
South approximately 2200 feet to the Westerly shore 
line of East Bay; thence Southwesterly with the West- 
erly shore line of East Bay a distance of approximately 
14,000 feet to the extreme Southwest point of land 
between East Bay and Southwest Pass; * ° °”’ 


If, in accordance with the third course, one extends a line 
on the 1898 map from the third point in the center of said 
Section 2 southward a distance representing approximately 
2,200 feet, one arrives at a point in the open water far from 
any ‘‘ Westerly shoreline of East Bay”’; and it is impossible 
to proceed from such point ‘‘thence Southwesterly with the 
Westerly shoreline of East Bay’’. 
Protestee’s offer partially describes Parcel II as: 


‘‘Beginning at the intersection of the Westerly shore- 
line of East Bay and the North line of Section 1, Town- 
ship 25 South, Range 30 East, Louisiana Meridian as 
shown on a map made under the direction of a board 
of U. S. Engineers in March and April, 1898; thence 
Southwesterly with the shoreline of East Bay Approxi- 
mately [sic] 1700 feet to the South boundary of the 
North half of the Northwest quarter of Section 1, 
Township 25 South, Range 30 East; * * °” 


On the 1898 map, there is actually no clearly identifiable 
intersection of the ‘‘Westerly shoreline of East Bay’’ and 
the ‘‘North line’”’ of said Section 1. There is an indication 
that an indistinct shoreline is beginning to form across the 
north line of Section 1, but following the tortuous course 
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of that incipient shoreline ‘‘Southwesterly * * * Approxi- 
mately 1700 feet’ from its intersection with the north line 
of Section 1 would leave one far from the ‘‘South boundary 
of the North half of the Northwest quarter of Section 1.’? 

Parcel III is in part described in protestee’s offer as: 


“Beginning at the Northwest corner of the North- 
east quarter of the Southeast quarter of Section 2, 
Township 25 South, Range 30 East, Louisiana Meridian, 
as shown on a map made under the direction of a 
board of U. S. Engineers in March and April, 1898; 
thence East approximately 800 feet to the shoreline 
of East Bay; thence Southwesterly with said shoreline 
approximately 1400 feet * * *” 


If one begins on the 1898 map at the northwest corner of 
the NEY4SE% of said Section 2 and proceeds ‘‘thence 
Kast approximately 800 feet’’, one arrives at a point from 
which only open water, and not the ‘‘said shoreline’’ of 
East Bay, extends ‘‘southwesterly”’. 

Protestee’s offer partially describes Parcel IV as: 


‘‘Beginning at the Southeast corner of the South- 
west quarter of the Southeast Quarter of Section 3, 
Township 25 South, Range 30 East, Louisiana Meridian, 
as shown on a map made under the direction of a 
board of U. S. Engineers in March and April, 1898 ; 
thence West approximately 400 feet to the left bank 
of Southwest Pass; thence Northeasterly with the left 
bank of Southwest Pass 950 feet, more or less, * * *”? 


By following this description on the 1898 map and pro- 
ceeding from the ‘‘Southeast corner’’ of the SW14SE%4, 
said Section 3, ‘‘thence West approximately 400 feet’’, one 
arrives at a point in the open water, and not at the “‘left 
bank of Southwest Pass’’; and it is impossible to proceed 
from that point ‘‘Northeasterly with the left bank of 
Southwest Pass’’. 

Parcel V is in part described in protestee’s offer as: 


‘‘Beginning at the intersection of the right bank of 
Southwest Pass and the North boundary of the South 
half of Section 3, Township 25 South, Range 30 East, 
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Louisiana Meridian, as shown on a map made under 
the direction of a board of U. S. Engineers; thence 
Southwesterly with the right bank of Southwest Pass 
approximately 13,200 feet * * °”’ 


On the 1898 map, the ‘‘right bank of Southwest Pass’’ 
actually does not intersect the ‘‘North boundary’’ of the 
S% of said Section 3. Consequently, it is impossible to 
proceed from such a nonexistent intersection ‘‘Southwest- 
erly with the right bank of Southwest Pass’’. 

These examples are illustrative of many others that could 
be cited concerning the inadequate, incomplete, inaccurate 
and confusing description contained in protestee’s offer. 
They demonstrate conclusively that the said land descrip- 
tion does not describe by metes and bounds or otherwise, 
and is insufficient to identify the land intended to be re- 
quested. Paragraph 9 of the General Instructions, supra, 
provided that ‘‘The offer will be rejected and returned to 
the offeror and will afford the applicant no priority if: 
(a) The land description is insufficient to identify the 
lands * * *.’’ Therefore protestee’s offer must be rejected 
and will afford the protestee no priority to the extent that 
it was intended to include the land in controversy.? 


9) 


The Department is under a mandatory duty imposed by 
statute to issue a noncompetitive lease to the first qualified 
person who files a proper application for it. As the first 
qualified person who filed a proper application for the 
land in controversy, protestant is entitled as a matter 
of law to receive any oil and gas lease that may be issued 
on such land.‘ 


6 
For the foregoing reasons: 


(a) Favorable action should not be taken on protestee’s 
offer BLM 036377 to the extent that it may have been 


3 See footnote 2 above. 

430 U.S.C. 1952 ed., Supp. II, sec. 226; McKay v. Wahlenmaier, 226 
F. 2d 35 (C.A-D.C., 1955); Pearl C. Baggett, W. M. Vaughey, A27188 
(Dee. 13, 1955) ; and other cases cited in previous footnotes. 
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intended as an offer for a noncompetitive oil and gas lease 
on the land in controversy. 


(b) Protestant’s offer BLM 042017 should be recognized 
as entitled to priority over protestee’s said offer with re- 
spect to the land in controversy. 


(ce) To the extent of any conflict between the said two 
offers, protestant’s offer should be approved. 


March 26, 1956 


Harry M. Epexstery, 
Attorney for Protestant. 
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Filed BLM April 10, 1956 


Exurrr 61 or ApmrxistraTIVE Recorp 
To tae Dmecror or THE Bureau or Lanp MaNaGEMENT: 


The protestee, Henry S. Morgan, hereby answers and 
opposes the protest filed in this case by the protestant, 
Floyd A. Wallis. The grounds upon which this opposition 
is based are hereinafter set forth. 


SraTEMENT 


On January 27, 1954, the protestee, Henry S. Morgan, 
filed an application, BLM 036377, under the Mineral Leas- 
ing Act of February 25, 1920, 41 Stat. 437, as amended, 
30 U.S.C. 181 et seq., seeking a noncompetitive oil and gas 
lease of lands in Townships 24 and 25 South, Range 30 
East, Louisiana Meridian, Plaquemines Parish, Louisiana, 
the lands applied for being more particularly described as 
six parcels, consisting in the aggregate of approximately 
1704 acres. 

On March 8, 1956, the protestant, Floyd A. Wallis, filed 
an application, BLM 042017, seeking a noncompetitive lease 
of portions of the same lands described in protestee’s 
earlier application, BLM 036377. 

Thereafter, on March 26, 1956, the protestant, by his 
attorney, filed a protest against favorable action being 
taken on protestee’s application, BLM 036377, the grounds 
given therefor being, in substance, that (1) protestee’s 
application was allegedly incomplete in that, according to 
protestant, only four of the five required copies of pro- 
testee’s application were accompanied by the annexed copies 
of the land description and the map therein referred to, 
and (2) the description in protestee’s application was 
allegedly deficient and insufficient to identify the lands for 
which a lease is sought. 


ARGUMENT 


There is a short and dispositive answer to each of the 
alleged grounds upon which the protest of Mr. Wallis is 
predicated. 
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1. Each of the five copies of protestee’s application was 
accompanied by a copy of the land description and a copy 
of the map referred to in that description. 


Protestant is obviously under a misapprehension as to 
the number of copies of the land description and reference 
map which were filed with the five copies of protestee’s 
application, BLM 036377. 

Protestee hereby asserts that each of the five copies of 
his application, when filed, was accompanied by a copy of 
the incorporated description and a photocopy of the map 
therein referred to, and was in all respects complete. 

Moreover, an examination of the file for protestee’s 
application, made on April 6, 1956, reveals that the file 
contains five copies of the description and five copies of 
the map, one of each being annexed to each of the five 
copies of protestee’s application. 

It would appear that protestant is misinformed and that 
the first ground urged in his protest is without factual 
foundation. 


2. The description in protestee’s application is adequate 
and sufficient. 


Protestant’s attack on the land description in protestee’s 
application is also predicated on an assumption which is 
without basis. Because protestant, as he asserts, is unable 
to follow the description set out in protestee’s application, 
protestant seeks to attribute this same lack of expertise 
to the professional engineers in the Department. However, 
conclusive proof of the adequacy of protestee’s description 
is to be found in the approval given thereto by the Engi- 
neering Division of the Eastern States Office, as set forth 
in the decision rendered April 26, 1955, in the case of 
Henry S. Morgan, Applicant; Floyd A. Wallis, Protestant 
(BLM-A 036376, BLM-A 037435-037439). In that case, 
which involved the same land description and a challenge 
thereto by this same protestant, the decision of the Super- 
visor, Eastern States Office, stated (p. 2): 


As to the other contention by the protestant that 
the applicant failed to file a complete and accurate 
description of the lands desired for lease, it has been 
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determined by the Engineering Division of this office 
that the lands can be identified from the descriptions 
given * * °. 


Obviously, since the Department’s engineers have been 
able to identify the lands applied for on the basis of the 
description contained in protestee’s application, protestant 
is in no position to complain. 


ConcLusion 


None of the grounds urged by protestant sustains his 
attack on protestee’s application. The protest should be 
summarily dismissed. 


Respectfully submitted, 
Hewezy S. Morean, 
By his Attorney. 
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Filed BLM May 2, 1956 


Exar 62 or ApmrvistRative Recorp 
[Wallis’ reply to Morgan’s answer (Ex. 61) to protest] 


To rae Director or THE Bureau or LAND MANAGEMENT: 


In his protest dated March 26, 1956, the protestant set 
forth three independent reasons for the rejection of pro- 
testee’s application BLM 036377, and for recognizing pro- 
testant’s offer BLM 042017 as entitled to priority over 
protestee’s said offer with respect to the land in contro- 
versy. 

One of the independent reasons was the failure of the 
protestee to comply with the requirements of 43 CFR, 1954 
Supp., 192.42(b) and paragraph 4 of the General Instruc- 
tions on Form No. 4-1158, Fourth Edition (Sept. 1953), 
concerning the filing of five copies of an offer. 


In part 1 of protestee’s answer to the protest, it is said: 


«e@ * * each of the five copies of his application, when filed, 
was accompanied by a copy of the incorporated descrip- 
tion and a photocopy of the map therein referred to, and 
was in all respects complete. Moreover, an examination 
of the file for protestee’s application, made on April 6, 
1956, reveals that the file contains five copies of the de- 
scription and five copies of the map, one of each being 
annexed to each of the five copies of protestee’s applica- 
tion.’’ 


The undersigned attorney for the protestant examined 
the Burean’s file on protestee’s application on four dif- 
ferent dates before the protestant’s protest herein was 
filed, to wit, on February 1 and 3, and March 8 and 26, 
1956. On each of those four occasions he found in that 
file only four complete copies of protestee’s offer; there 
was in the file a fifth copy of the printed form of offer, 
but there was not in that file a fifth copy of the descrip- 
tion nor was there in that file a fifth photocopy of the map, 
both expressly incorporated by reference into the form. 

So far as the other grounds for protest are concerned, 
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protestee’s answer is either not at all responsive or is 
immaterial, as is plainly shown by the protest itself. With 
respect to Henry S. Morgan, Applicant; Floyd A. Wallis, 
Protestant (BLM-A 036376, BLM-A 037435-037439), see 
also Appellant’s Brief in Rebuttal in that case. 

Protestee’s answer merely demonstrates that the protest 
against his offer BLM 036377 must be sustained. As re- 
quested in the protest: 


(a) Favorable action should not be taken on protestee’s 
offer BLM 036377 to the extent that it may have been in- 
tended as an offer for a noncompetitive oil and gas lease 
on the land in controversy. 

(b) Protestant’s offer BLM 042017 should be recognized 
as entitled to priority over protestee’s said offer with re- 
spect to the land in controversy. 

(c) To the extent of any conflict between the said two 
offers, protestant’s offer should be approved. 


May 2, 1956. 
Harry M. Epetsterx, 
Attorney for Protestant. 
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Exuzsrr 63 or ApMuvsTeative Recorp 


Unrrep Srates DEPARTMENT OF THE Interior, Bureau oF 
Lanp ManacGeMent 


Washington 25, D. C. 
June 7, 1956 


Decision 


Morgan Applications BLM-A036376, 036377 
Wallis’ Applications BLM-A 037435-9, 042017 
Caleo Permit BLM-A 039136 
Calco Leases BLM 013997, A 015383 


Eastern States Supervisor’s DEcIsion Mopvrriep; Perrrion 
For Reciston Dismissep; Ogper To SHow Cause 


This is an appeal by Floyd A. Wallis from the dismissal 
of his protest filed against oil and gas lease application 
BLM-A 036376 of Henry S. Morgan, coupled with a protest 
against Morgan’s application BLM 036377. An application 
for a non-competitive oil and gas lease BLM 036377 was 
filed by Henry S. Morgan on January 27, 1954, pursuant 
to the Mineral Leasing Act of February 25, 1920 (41 Stat. 
437; 30 U. S. C., sec. 181, et seq.). Application BLM-A 
036376 was filed by Morgan at the same time covering the 
same lands by identical description; this application was 
filed pursuant to the Mineral Leasing Act for Acquired 
Lands of August 7, 1947 (61 Stat. 913; 30 U.S. C., sec. 351, 
et seq.). 

Floyd A. Wallis filed applications BLM-A 037435 through 
037439, on June 2, 1954; these were also ‘acquired lands 
applications’’ under the Act of August 7, 1947, supra, and 
cover parcels I, II, III, IV, and V of Morgan’s BLM-A 
036376. On February 2, 1955, Wallis filed a protest against 
the issuance of a lease under Morgan’s acquired lands ap- 
plication, BLM-A 036376, alleging primary (1) noncom- 
pliance with section 200.5, 43 CFR (identifying chargeable 
lease interests) of the Acquired Lands Leasing Regulations, 
and (2) failure to present a complete and accurate metes 
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and bounds description of any acquired lands sought to be 
leased. The Eastern States Supervisor dismissed Wallis’ 
protest on April 26, 1955, holding the description was ade- 
quate and sufficiently accurate so as to identify the lands, 
and that Morgan had sufficiently complied with the regula- 
tions between January 27, 1954 and August 16, 1954 so as 
not to disqualify him as the first qualified applicant under 
the rulings in S. J. Hooper, A-26976 (August 3, 1954) and 
A-26996 (August 28, 1954). On March 26, 1956, Wallis 
filed a protest with the Director against BLM 036377, cover- 
ing parcels I through V thereof, after he had filed appli- 
eation BLM 042017 on March 8, 1956 under the Mineral 
Leasing Act of February 25, 1920, supra. Consideration of 
the protest will be given herein, although it is not strictly 
involved in the appeal from the Manager’s decision of 
April 26, 1955, and consolidation was not requested. 
Shortly before Wallis’ appeal on May 22, 1955, the Kast- 
ern States Supervisor issued a ‘‘slant drilling’’ permit, 
BLM-A 039136, to the California Company, dated May 1, 
1955. This permit covered the identical lands described 
in Morgan’s BLM-A 036376 and BLM 036377, and Wallis’ 
BLM-A 037435-037439 and BLM 042017. Wallis filed a 
Petition for Rescision of the permit on August 9, 1955, based 
primarily upon the theories that (1) section 29 of the Min- 
eral Leasing Act of February 25, 1920 (41 Stat. 437; 30 
U. S. C. sec. 186) does not authorize the issuance of such 
a permit, and (2) that drainage may well occur on the lands 
covered by his applications now subject to the California 
Company’s over-riding permit; he now seeks to consolidate 
this petition with the appeal from the dismissal of his 
protest against Morgan’s BLM-A 036376. To give ade- 
quate consideration to the case it is not necessary to con- 
solidate the Petition for Recision with the appeal and the 
protest against BLM 036377, for Wallis mistakes the nature 
of a slant drilling permit. Section 29 of the Mineral Leas- 
ing Act of February 25, 1920, supra, reserves to the Secre- 
tary or his delegate in all leases issued under that act the 
power to grant ‘‘easements and rights-of-way’’. A ‘‘right- 
of-way’’ would necessarily imply a servitude in the nature 
of a permit. If a leaseholder under the Mineral Leasing 
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Act of February 25, 1920, swpra, has no standing to attack 
the issuance of a slant drilling permit, a fortiori, an appli- 
cant has no standing. The permit issued under section 29 
of the Mineral Leasing Act of February 25, 1920 (41 Stat. 
437; 30 U. S. C. sec. 186, 189; 43 CFR 244.67) is valid on 
its face, and no irregularity is shown in it by the protest; 
furthermore, Wallis has failed therein to show an expect- 
ancy of an interest let alone a vested right in property, 
which would be the bare minimum to sustain a drainage 
theory action. The request for consolidation is denied; 
the Petition for Recision is dismissed. 

Copius and able briefs have been submitted in support 
of the appeal by counsel for Wallis, Morgan, and the Cali- 
fornia Company, (Morgan’s optionee) discussing in detail 
the merits of the Hooper cases and those decisions as ap- 
plied to the strikingly similar facts in all of the acquired 
lands applications in the instant case. But the view now 
taken of this case makes lengthy consideration of these 
arguments unnecessary. 

The lands involved in this case are generally referred to 
as right and left banks of the Southwest Pass of the Missis- 
sippi River, in Townships 24 and 25 South, Ranges 30 and 
31 East, Southeast District, New Orleans, being respec- 
tively the western and eastern banks of the Pass. Parcels, 
I, II, and III of Morgan’s BLM 036377 and BLM-A 036376 
describe lands on the left bank; parcels IV, V, and VI de- 
scribe lands on the right banks; Wallis’ application and 
protests cover substantially all of BLM-A 036376 and BLM 
036377 of parcels I through V; Wallis’ applications do 
not cover parcel VI of Morgan’s applications. Because 
of the complex character of the facts, it is only after care- 
fully applying the governing rules of law to the known 
factual situation that an intelligent differentiation of the 
lands or deliniation of rights thereto can be made. It is 
apparently for this reason that both Morgan and Wallis 
presented applications to lease certain lands under either 
(1) the Mineral Leasing Act of February 25, 1920, supra, 
which has peculiar applicability to ‘‘public lands’’ only, 
40 Op. Atty. Gen. 9 (1941); or (2) the Mineral Leasing 
Act for Acquired Lands of August 7, 1947, supra. Since 
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Wallis’ protests are now directed against both of Morgan’s 
applications and dispositive action has not been taken on 
the public lands application, consideration of all facts neces- 
sary to a disposition of all the cases to the extent of the 
conflicts is necessary. This includes consideration of out- 
standing leases. 

Broadly speaking, the applications deal with lands which 
have come into existence since 1850 as a result of sub- 
terraneous upheavals plus accretions to the islets and mud 
lumps which were formed by this upheaval, accretions to 
the then mainland and existing islands, and to artificially 
constructed jetties and dikes. The problem is further com- 
plicated by the fact that the applications cover accretions 
to areas claimed by the State of Louisiana by virtue of 
both the swamp-land grant under the Act of March 2, 1849 
(9 Stat. 352) and under her ‘‘inherent sovereignty’’ theory 
of ownership of the submerged marginal sea bottoms, por- 
tions of which were purchased by the United States for 
navigational projects from a Louisiana patentee. 

The propositions ultimately governing this case are that 
the United States was the original proprietor of all lands 
within Louisiana by purchase from France; since United 
States v. Louisiana, 339 U.S. 669 (1949) decided that Lou- 
isiana did not own the bed of the marginal sea, the United 
States is the original proprietor of that bed. No State 
by legislative fiat can decree title out of the United States 
and declare title in herself. As an incident to the transfer 
of local sovereignty the beds of all inland navigable waters 
became property of the State, and riparian rights, if estab- 
lished, are governed by State law. Absent a grant of the 
public lands from the United States or passage of title by 
operation of law as an incident to transfer of local sov- 
ereignty in the case of beds of navigable inland waters, 
title always has been in the United States. Since Louisiana 
is a public land State, all lands therein still possessed by 
the United States as original proprietor are public lands 
though some lands, of course, are not unqualifiedly open 
to entry; the only method by which any land in a public 
land State, such as Louisiana, can become acquired land 
is for the United States first to completely divest itself of 
title to the public lands, and later purchase the same land 
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from private or State ownership. Although the various 
manners by which the lands in question came into existence 
results in a complex consideration of the origin and loca- 
tion of the mainlands, islands, and mud lumps, and their 
character and rate of formation through the years, and final 
factual analysis must be reduced to (1) what are public 
lands or accretions to public lands, and (2) what lands are 
acquired lands or accretions to acquired lands. In order 
to make this determination, the following questions must 
be resolved: 


I. What lands were granted to the State of Louisiana 
or are accretions to such grants, and what are the 
present rights therein? 


. What lands were in existence at the time of such 
grants but were not granted thereby to the State 
of Louisiana what are accretions thereto, and what 
are the present rights therein? 


. What lands were formed from the bed of the mar- 
ginal sea in the Gulf of Mexico after the Swamp 
Act grants or are the accretions thereto, and what 
are the present rights therein? 


. Which of the lands involved in the above questions 
are public lands and which lands are acquired lands? 


V. Disposition of applications and leases. 


. Wuar Lanps WERE GRANTED TO THE STATE OF LOUISIANA 
BY THE Unrrep Stares on ARE ACCRETIONS TO ANY 
Grants anpD WuHat Are THE Ricuts THEREIN? 


A. The swamp-land grants under the Act of March 2, 
1849 (9 Stat. 352) and the Act of September 28, 1850 
(9 Stat. 519). 


There are three grants in this area, other than to private 
riparian owners within the mouth of the Pass. The first 
two are the swamp-land grants under the Swamp Act of 
March 2, 1849 (9 Stat. 352) and the similar Act of Sep- 
tember 28, 1850 (9 Stat. 519). 
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The Act of March 2, 1849 (9 Stat. 352) provides, inter 
alia, that the Secretary of the Treasury ‘‘* * * shall cause 
a personal examination to be made * * ° of all the swamp 
lands therein which are subject to overflow and unfit for 
cultivation * * *.’? (Emphasis added.) An approved list 
of the lands was to be made out, and upon approval, the 
fee simple to said lands would vest in the State. The 
whole section would pass if the greater part of the ‘‘legal 
subdivision’? was of the prescribed character. The Act 
of September 28, 1850 (9 Stat. 519) provides for a grant 
of the whole of those ‘‘* * * swamp and over flowed lands, 
made unfit thereby for cultivation * * *’’; the Secretary 
of the Interior was to make out accurate lists and plats 
of all legal subdivisions, the greater part of which was 
“wet and unfit for cultivation.”’ (Emphasis added.) Both 
acts were grants in presenti, Work v. Louisiana, 269 U. S. 
250 (1925); and if the lands were in fact swamp, subject 
to overflow and unfit for cultivation, or swamp and over- 
flowed, made unfit thereby for cultivation, then State title 
attached upon patent or approval of the selection list, re- 


lating back to the dates of the Acts. Wright v. Roseberry, 
121 U. S. 488, 521 (1886); United States v. Thibodeaux, 
932 Fed. 91, 95 (5th Cir. 1916) ; Sawyer v. Osterhaus, 212 
Fed. 765, 769 (D. C. Cal. 1914). 

Under the Act of March 2, 1849 (9 Stat. 352) the State 
of Louisiana selected, and approval was given on May 6, 
1852, to: 


“All of the unsurveyed sea Marsh West of lots 
fronting on the South West pass of the Mississippi 
River,—excepting such portions as are reserved by 
proclamation of the President of the U. S. dated 31st 
Jany. 1841 in T. 24 S., R. 30 E.,—excepting sec. 16— 
estimated 480 acres; * * ° 

““The estimated acres in the foregoing list are only 
intended as an approximation to the true area as in 
many instances there is not sufficient data to form a 
correct estimate. (New Orleans Selection List No. 1, 
p. 10, (New Series, Vol. 2, p. 419); Tract Book, Lou- 
isiana, Vol. 51, pp. 161, 174; Field Notes, Unbound.).’’ 


251 


This description was adjudicated in Plaquemines Oil & 
Development Co. v. State, 208 La. 425, 23 So. 2d 171 (1945) 
as conveying all of the unsurveyed sea marsh in the town- 
ship in order to approximate the acreage called for, and 
to reach that construction the words ‘‘east’’ and ‘‘west”’ 
were construed not to mean ‘‘due east’’ or ‘‘due west’’, 
but to include all the unsurveyed sea marsh without regard 
to its direction from the lots fronting on the west of 
Southwest Pass. The State court’s determination of the 
extent of the swamp-land grant is not binding upon the 
United States, of course, but the view taken is a reasonable 
construction and should be given weighty consideration in 
construing the grant at this time. Shively v. Bowlby, 152 
U.S. 1 (1893); United States v. Oregon, 295 U.S. 1, 27 
(1934). The township boundary, when a given approval 
or patent covers all unsurveyed lands in a certain town- 
ship, represents the maximum extent of that particular 
approval or patent under the swamp-land grants, at least 
where the exterior township lines are established. Lee 
Wilson & Co. v. United States, 245 U. S. 24 (1917). But 
even in that situation, the intent and extent of the grant 
are to be determined from all the particulars of acreage, 
field notes, land marks, and physical characteristics, and 
not merely from a patent purporting to convey the whole 
of the township. Chapman & Dewey Lumber Co. v. St. 
Francis Levee District, 232 U.S. 186 (1913). Consequently, 
in the instant case, since no swamp lands south of Town- 
ship 24 South were ever selected, listed, or approved or 
patented and thus conveyed to the State of Louisiana, 
consideration can be given only to Township 24 South, 
Ranges 30, 31 East—and not to what could conceivably 
exist as swamp and overflowed lands in other southward 
townships if and when such were established. 


The State of Louisiana’s right to accretions to the swamp 
land grants 


With respect to the lands granted as swamp and over- 
flowed lands, riparian rights, are to be determined by State 
law. Producers Oil Co. v. Hansen, 238 U.S. 325, 338 (1914). 
There were no riparian or littoral State-owned lands within 


this area prior to the Swamp Act of March 2, 1849 (9 Stat. 
352), and since State law cannot affect title of the United 
States, no State laws could apply to delimit the rights of 
the United States as known at common law; but after the 
swamp-land grant the State became the surface and riparian 
owner by virtue of that grant. At common law the seashore- 
riparian (better littoral) owner took the accretions to his 
land even though title to the submerged land continued, 
or was presumed, to remain in the Crown until conveyed; 
County of St. Clair, Illinois v. Lovingston, 23 Wall 46, 69 
(U.S. 1874) ; Shively v. Bowlby, 152 U.S. 1 (1893) ; there- 
fore, the United States by its own laws would not be entitled 
to the accretions. St. Louis v. Rutz, 138 U.S. 226, 250 
(1890). By Louisiana law, where the doctrine of accretion 
applies only to rivers and streams, navigable or not, the 
alluvion is considered as an addition to the shore rather 
than the bed. Municipality No. 2 v. Orleans Cotton Press, 
18 La. Ann. 122, 36 Am. Dec- 624 (1841); Dart’s La. Civ. 
Code, sec. 509 (1941). Louisiana denies to the seashore- 
riparian owner the rights of common law accretion, State 
v. Sweet Lake Land & Oil Co., 164 La. 240, 1113 So. 833, 
836 (1947); nevertheless, Louisiana jurisprudence seems 
to say that all alluvion and dereliction on the sea belongs 
to the State by virtue of her sovereign ownership of the 
bed. State v. Bayou Johnson Oyster Co., 130 La. 604, 58 
So. 405, 407 (1912). 

By the common law the United States could not be pro- 
prietor of the alluvial lands accreted to the swamp-lands 
granted, since title to such was by operation of law vested 
in the riparian land owner as an incident to that estate. 
The right of the riparian proprietor is independent of the 
law governing the title to the soil covered by the water. 
Shively v. Bowlby, 152 U. S. 1 (1893). 


The location and extent of the lands granted as swamp and 
overflowed lands 


Therefore, the first factual determination is to locate the 
extent of ‘‘all the unsurveyed sea marsh’’; and such other 
swamp and/or overflowed lands made unfit thereby for 


either reason that existed in 1850. From available evidence 
in Sen. Exec. Doc. No. 17, 32d Cong., 1st Sess. (1851-52) ; 
Sen. Exec. Doc. No. 20, 32d Cong., 1st Sess. (1851-52) ; Sen. 
Exec. Doc. No. 1, App. WW, 33d Cong., 1st Sess. (1853-54) ; 
H.R. Exec. Doc. No. 16, 33d Cong., 1st Sess. (1853-54) ; and 
H. R. Exec. Doc. No. 139, 35th Cong., 1st Sess. (1857-58) 
and the field notes of the surveyors, it appears that lands 
end on the left bank was at approximately 28° 58’ 13”, or 
what is now the north bank of Mudpan Bayou. The evidence 
shows that from 1850 until today, a definite channel can be 
identified over at least a part of this line which separated 
and separates the extent of the mainland in 1850 from the 
lands subsequently formed south of Mudpan Bayou. Mud- 
pan Bayou represents the southernmost terminus of the 
swamp land grants including accretion thereto on the left 
bank. It is an established fact that the newly formed lands 
began as mudlumps or islets which enlarged by accreting 
alluvial deposits into a more or less constant land mass. 
For example, in 1898, East Point, lands end, was established 
at 28° 58’ 30.25”, on an island which was the second large 
island south of the channel defining lands end in 1850. H.R. 
Doe. No. 142, 55th Cong., 3d Sess. (1898-99). While lands 
end in 1850 has been extended by accretions, the evidence 
establishes that the entire left bank was not a single bridge 
of alluvion even in 1898. It will be shown in part II below 
that the 18 odd islets or mudlumps below this 1850 mark as 
identified on Chas. Ellet’s 1851 map (Nat’l. Archives, War 
Dept., Eng., R1-77, M76, No. 3) and Sand’s 1851 map (U.S. 
Coast Survey H. 330, H.R. Exec. Doc. No. 16, 33d Cong., 
1st Sess. (1853-54)) were small, barren, conical lumps of 
bluish or yellowish sticky clay, and from two to fifteen feet 
above high tide. 

The right bank presents a more complex situation because 
of the number of large islands. From Ellet’s 1851 map and 
Sand’s 1851 map there were extant no less than four large 
sea marsh islands and one extensive mudlump, on which the 
western flag station was located, all due south of ‘‘four feet 
channel’’ (excluding Waggoner’s Island to the east within 
the mouth of the Pass), plus at least 27 smaller mudlumps, 
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including Stake Island, situated below the first group. 
Lands end is believed to have been the southern tip of the 
fourth large island approximately 2000 feet south of ‘<four 
feet channel’’ at about 28° 57’ 42”, as located on Ellet’s 1851 
map (Nat’l. Archives, War Dept., Eng., RG 77, M76, No. 3). 
This island was approximately 1000 x 850 feet, about 30 
acres, and from the available evidence it was ‘‘sea marsh’’ 
in 1850 (Sen. Exec. Doc. No. 1, App. WW, 33d Cong., 1st 
Sess. (1853-54) ; Sen. Exec. Doc. No. 17, 31st Cong., 2d Sess. 
(1851-52)). This is the southernmost terminus of the 
swamp grants on the right bank. Interspersed between the 
latter group lumps were areas of submerged soft yellow or 
blue clays and muds. Of this group, many were firm or fast 
land, but as far as can be determined, all conform to the kind 
of land described and covered under part I below. 


B. The grant under the Submerged Lands Act of May 22, 
1953 (67 Stat. 29). 


The third act granting lands within this area is the Sub- 
merged Lands Act of May 22, 1953 (67 Stat. 29, 43 U.S. C. 
(Supp. II) secs. 1301-1315). The purpose of this act was 
to relinquish and release all right, title, and interest, if any, 
of the United States, and to vest in the several States the 
title to and ownership of all ‘‘lands beneath navigable 
waters’’, excepting certain reservations therefrom. (67 
Stat. 32, 43 U. S. C. (Supp. II) sec. 1311 (a) (b)). Section 
2(a) defined the term ‘‘lands beneath navigable waters”’ as 
meaning: 


“¢(2) alllands °* * * covered by tidal waters up to but 
not above * * * mean high tide * * * and seaward * * *3 
geographical miles * * * from the coast line * * ° and to 
the boundary line * * * where in any case such boundary 
as it existed at the time such State became a member 
of the Union, or as heretofore approved by Congress, 
extends seaward (or into the Gulf of Mexico) beyond 
three geographical miles, and 

‘¢(3) all filled in, made, or reclaimed lands * * * form- 
erly * * * beneath navigable waters as hereinabove de- 
fined; °° *.”? (Emphasis added.) 
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The exception, contained in section 5 (43 U. S. C. (Supp. 
ITI) sec. 1313), is the reservation of 


“*(a) all tracts or parcels of land together with all 
accretions thereto * * * title to which has been law- 
fully and expressly acquired by the United States from 
any State or from any person in whom title had vested 
under the law of the State or of the United States * * * 
all lands filled in, built up, or otherwise reclaimed by 
the United States for its own use and any rights the 
United States has in lands presently and actually occu- 
pied by the United States under claim of right; * * °. 

‘*(e) all structures and improvements constructed 
by the United States in the exercise of its navigational 
servitude.’’ (Emphasis added.) 


The language of section 2(a) (3) referring to all ‘filled in, 
made or reclaimed’’ lands formerly beneath navigable 
waters—i.e., formerly covered by tidal waters—was in- 
serted at the instance of the Florida and California and 
perhaps New York and Massachusetts Congressmen. 
(Hearings of the Senate Committee on Interior and Insular 
Affairs on S.J. Res. 13, et al., 83d Cong., 1st Sess. 73-75, 
302-305, 315-317, 548-555 (1953)). The provision was de- 
signed to protect artificially filled in and reclaimed coastal 
areas done by work of man in harbor and beach develop- 
ment projects. (Hearings of the House Committee on the 
Judiciary on H.R. 2948, et al., 83d Cong., 1st Sess. 246-274- 
276 (1953)). Louisiana’s Senator Long recognized this 
while speaking of the optional boundary extension provi- 
sions of the act. (Hearings of the Senate Committee, op. 
cite, 1854-1357). The Chairman of the Committee, in pre- 
senting S.J. Res. 13, containing the identical wording, 
stated that the language ‘‘* * * would appear perfectly 
clear. It provides that the joint resolution shall apply to 
areas that are now above water, which were under navi- 
gable waters at some time in the past.’’ 98 Cong. Rec. 2729, 
2730, 2731 (April 1, 1953). If this were completely true, all 
filled in and made lands would embrace all the lands within 
the boundaries of the States as far north as Wyoming, for 
all that land was at one time inundated by the Gulf of Mex- 
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ico. But the various sections must be read in light of all 
other sections, and the intent of Congress gleaned from the 
whole act. Both sections 2 and 5 refer to lands ‘‘filled in 
or reclaimed’’; section 5 refers to lands ‘‘built up’’; only 
section 2 refers to ‘‘made”’ lands. Does the term ‘‘made”’ 
lands mean manmade lands or lands made by natural proc- 
esses? It is clear that under section 5(b) of the act, all 
structures built under the superior navigational servitude 
were not conveyed by the act, nor, as applied here, are 
accretions to such structures. Cf. United States v. M ission 
Rock Co., 189 U.S. 391 (1900). 

From the evidence available it appears that an earth 
filled pile dam, with wood and sea cane belts, over a mile 
long (5735 feet in 1858) was constructed below the left bank 
in 1856 and 1857, unfortunately the project eventually 
failed. H.R. Exec. Doc. No. 139, 35th Cong., 1st Sess. 
(1857-58). This pile dam produced extensive accretions 
and shoaling the exact amount of which is indeterminable, 
of course. 


‘Behind the dam, and until the islands to the east- 
ward are passed, no current of any description is 
found; the water is perfectly stagnant, and, in conse- 
quence, precipitation is rapidly going on, the water 
having shoaled nearly two feet since my residence 
here.”? H.R. Exec. Doc. 139, supra, p. 64. 


Undoubtedly this, and the subsequent dam and jetty work 
from 1904 to date, is covered by section 5(b), and section 
5(a) covers lands ‘‘filled in, built up, or otherwise re- 
claimed’’ presently and actually oceupied under claim of 
right. This particular wording was designed to protect 
every installation of the United States of every kind on 
uplands rather than submerged lands. Hearings of the 
Senate Committee, op. cite., 1322 (1319-1322). This is 
clearly the Burwood Tank Project and all of the land area 
within East Jetty No. 2 and West Jetty (southwest por- 
tions of Morgan applications BLM-A 036376 and 036377, 
parcels I and V), even limiting section 5(b) to the actual 
jetty structures. 

It also seems clear from the legislative history that all of 
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the words in section 2(a)(3), other than ‘“made’’, neces- 
sarily imply artificial constructions by work of man which 
produce the ‘‘filled in’’ or ‘‘reclaimed”’ lands; and clearly 
section 5(a) demands such an interpretation for lands 
‘‘filled in, built up, or otherwise reclaimed by the United 
States.”” True, the phrase in section 2(a)(3) considered 
by itself is not free from latent ambiguity. When there 
is such an ambiguity or obscurity, the resort to long estab- 
lished rules of construction is proper; the intent of Con- 
gress must be found. ‘‘Where any particular word is 
obscure or of doubtful meaning, taken itself, its obscurity 
or doubt may be removed by reference to associated words. 
And the meaning of a term may be enlarged or restrained 
by reference to the object of the whole clause in which it is 
used.”” Virginia v. Tennessee, 148 U.S. 503, 519 (1892). 
‘‘(T)he coupling of words together shows that they are to 
be understood in the same meaning.’”? Neal v. Clark, 95 
U.S. 704, 708 (1877). ‘*A passage will be best interpreted 
by reference to that which precedes and follows at, 
noscitur a sociis. Id., p. 708, 709. Under these rules the 
word ‘‘made’’ as used in section 2(a)(3) must be held to 
mean man-made. Reference to the constructions placed 
upon such a word as ‘‘made’’, when concerning real prop- 
erty and title questions, is often helpful, but in this situa- 
tion it is inconclusive. Examples of man ‘‘made’’ lands 
are: Sioux City v. Betz, 232 Ta. 84, 4 N.W. 2d 872 (1942); 
Miller v. Mendenhall, 43 Minn. 95, 44 N.W. 1141 (1890) (‘‘if 
a stranger makes a filling’’); Illinois v. Illinois Central 
R.R. Co., 33 Fed. 730, 756 (1888) ; examples of references 
to lands ‘‘made”’ by natural forces are Wallace v. Driver, 
61 Ark. 429, 33 S.W. 641 (1896); Fulton v. Frandolia, 63 
Tex. 330, 332; Whiddecombe v. Chiles, 173 Mo. 195, 73 S.W. 
444 (1903) ; an example of a reference to lands ‘‘made”’ by 
either natural forces or work of man is Union Depot, etc. 
v. Stillwater, 31 Minn. 297, 17 N.W. 626, 629 (1883), where 
the court said ‘‘* * * a part of the premises is’? made 
land ‘‘situated beyond the original low water mark, made 
partly by artificial fillings * * *.’’, yet here artificial fill-ins 
are thought of as ‘‘made lands’’. Cf. United States v. 
Property on Pinto Island, 74 F. Supp. 92, 101 (1947). As 
can readily be seen there is no general rule or ‘“‘weight of 
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authority’? as to whether ‘‘made lands’’ are the result of 
artificial or natural causes; consequently, the interpreta- 
tion must come from the statute itself and its history. 

The only reasonable construction that can be placed on 
the words in section 2(a)(3), based upon their association 
in the act and what appears to have been the intent of 
Congress, is to define that term to cover only those lands 
“filled in, made, or reclaimed’’ by effort of man. As ap- 
plied to this case, none of the lands described in any of 
the applications of either Morgan or Wallis were granted 
to the State of Louisiana by the Submerged Lands Act of 
May 22, 1953, supra. Consequently, no theory in support 
of title from anyone other than the United States to any 
of the lands applied for can be based upon that act. 


TI. Wuar Lanps Were iw ExisTence aT THE TIME OF THE 
Swamp Act Grants Bur Were Not GranteD THEREBY 
to THE Strate oF Louisiana: WHat ARE ACCRETIONS 
Tarreto aND Wuat ARE THE Present RicHTs 
THEREIN? 


As pointed out in IA, above, there were at least 27 large 
islets and mud lumps below the swamp lands granted on 
the right bank, and 18 or so mud lumps below the swamp 
lands granted on the left bank. All of these are within 
the tidal bar—where the fresh water on the surface of the 
current meets the salt sea undercurrent water and the fresh 
water drops its remaining alluvion. H.R. Exec. Doc. No. 
139, 35th Cong., 1st Sess. (1857-58). Also as stated before, 
the statutory test to be met under the Act of March 2, 1849 
(9 Stat. 352) is whether or not the lands were in fact 
«* © © swamp,® * * subject to overflow and unfit for 
cultivation ° * *.”? Under the Act of September 28, 1850 
(9 Stat. 519) the test is “¢* * ®° swamp and overflowed, 
made unfit thereby for cultivation * * *’’; section 3 of 
that act adds that all lists and plats of all the legal sub- 
divisions, the greater part of which is ‘‘ ° * * wet and 
unfit for cultivation * * ° ’’ shall include such lands. Does 
this mean that the lands must be conjunctively swamp and 
overflowed and for those reasons unfit for cultivation, or 
does it mean disjunctively the lands are swamp or over- 
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flowed and for either reason unfit for cultivation, or per- 
haps the lands were neither swamp nor overflowed but were 
unfit for cultivation for some other reason? 


The meaning of ‘‘ swamp and overflowed.’’ 


Secretary M’Clelland’s Opinion, January 14, 1856, 1 
Lester’s L. L. (Ed. 1860) 554, stated: 


«ce * * that the Act of 1849 is not merged in the 
Act of 1850, but each is to be executed according to 
its special tenor and provisions, the latter being merely 
cumulative, and embracing land which was excepted 
from the operation of the former; * * * the Act of 
2d March 1849, covers all the swamp and overflowed 
lands in Louisiana, with the exception referred to in 
the 2d and 3d sections of said Act,* * °.’’ 


In Louisiana, selections under the Act of March 2, 1849 
(9 Stat. 352), are ‘‘ * * * made in accord with the terms 
of said act by deputy-surveyors, under the direction of 


the United States Surveyor-General, at the expense of the 
State. Lands claimed under the Act of September 28, 1850, 
are selected by agents of the State, and proof of the char- 
acter of the land is furnished.’’ Circular Instructions, 
April 18, 1882, 2 Copp’s P.L.L. (Ed. 1882) 1034. State 
of Louisiana, 5 L.D. 464 (1887), quoting from an advisory 
opinion of the Attorney General, reiterates the continuing 
distinction between the acts: 


“*On the 2d of March, 1849, the United States granted 
the State of Louisiana ‘the whole of the swamp and 
overflowed lands within her borders owned by the 
United States at that time except lands fronting on 
rivers, creeks, bayous, watercourses, etc., which had 
been surveyed’* * * (9 Stat. 352). On the 28th of 
September, 1850 (9 Stat. 519) an act was passed of 
substantially the same tenor and effect,* * * without 
the exception contained in the act of 1849 as to lands 
‘fronting on rivers, creeks, bayous, watercourses, etc.’. 
This last act was substantially a re-enactment con- 
tained in the act of the 2d of March, 1849, so far as 
Louisiana was concerned, with an extension of the 
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grant in that act so as to include the lands which had 
been excluded by the exception in the former enact- 
ment, as to which it was a new and substantive grant 
on the 28th of September, 1850.* ° *°.”’ (Emphasis 
added.) 


State of Louisiana, 26 L.D. 5 (1898), overruling State uf 
Louisiana, 24 L.D. 231 (1897), held that the Act of Septem- 
ber 28, 1850 (9 Stat. 519 removed the restrictions and ex- 
ceptions found in the Act of March 2, 1849 (9 Stat. 352), 
and vested in Louisiana an inchoate right to all the swamp 
and overflowed lands which remained unsold on September 
28, 1850, and that Louisiana was entitled to the indemnity 
provided by the later acts of Congress. Even though the 
grants were in presenti, title was not perfected until the 
swamp and overflowed lands were identified, selected, and 
approved or patented, and the State’s rights previous 
thereto were inchoate. Little v. Williams, 231 U.S. 335, 340 
(1913), and cases cited therein. 

The early departmental rule was that the land must be 
both swamp and overflowed under the Act of September 28, 
1850 (9 Stat. 519), but this was evidently reversed on Sep- 
tember 15, 1860. Buena Vista County v. LF. &S.C. RR. Co., 
112 U. S. 165, 173 (1884). Railroad Company v. Smith, 9 
Wall. 95, 99 (U.S. 1869) stated that the principle is a simple 
one: 


“Congress has here given a criterion apparently not 
difficult of application, by which to determine what was 
granted, to wit, such legal subdivisions of the public 
lands, the greater part of which were so far swamp and 
overflowed as to be too wet for cultivation. (Emphasis 
added.) Cf. Sec. 3, Act of September 28, 1850 (9 Stat. 
519). 


The purpose of the Act of March 2, 1849 (9 Stat. 352) was 
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to provide for the reclamation of lands which were 
so far swamp and overflowed as to be too wet for cultiva- 
tion.” Railroad Company v. Smith, supra; Cong. Globe, 
Vol. 18, 30th Cong., 2d Sess. (1848-49) pp. 591, 592. Recla- 
mation or drainage would have no application to lands that 
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were unfit for cultivation for some reason other than being 
so far swamp and overflowed as to be too wet for cultiva- 
tion. 


Mississippi v. United States, et al., 48 L.D. 421, 424 (1922) 
states that: 


‘‘(s)wamp lands, within the meaning of [the Act of 
September 28, 1850, supra], include marsh lands, but 
they cover more; embracing also all land, whether 
forested or not, that is of soft, spongy character, retain- 
ing excessive moisture and either by reason thereof or 
by reason of being subject to overflow is unfit for culti- 
vation. * * * Swamp land differs from marsh land in 
usually sustaining certain kinds of growth, while marsh 
produces only a growth of certain herbage. * * °.”’ 
(Emphasis added.) 


This rule is essentially unchanged in 43 CFR 271.1(a) 
(1954), which reiterates the statement found in State of 
Louisiana, Instructions, 32 L.D. 270 (1903) that swamp 


selection ‘‘* * * lists of such lands as are shown to be swamp 
or overflowed, within the meaning of the acts of March 2, 
1849, and September 28, 1850 (9 Stat. 352, 519) * * *’’ shall 
be the basis of adjudicating the selection. 

The courts have spoken disjunctively about the Act of 
September 28, 1850 (9 Stat. 519) and said that if the lands 
‘were not in fact swamp or overflowed’’ they would not 
pass to the State. United States v. Chi. Mil. & St. P.R. Co., 
218 U.S. 233, 240, 241 (1910). It has been held that ‘‘lands 
subject to periodic overflow”? are not ‘‘swamp and over- 
flowed’’ lands within the meaning of the Act of September 
28, 1850 (9 Stat. 519), because the term ‘‘overflowed’’ has 
reference to a permanent condition of the lands which will 
remain as such without reclamation or drainage; but the 
question of whether or not the word ‘‘and’’ was used 
conjunctively or disjunctively was not necessary to decide 
although it was raised in Heath v. Wallace, 138 U.S. 573, 
584 (1890). 

It is the rule, therefore, so far as the departmental deci- 
sions hold, that under the Act of September 28, 1850 (9 
Stat. 519) the lands could be either swamp and for that 
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reason unfit for cultivation, or overflowed permanently and 
for that reason unfit for cultivation, while under the earlier 
Act of March 2, 1849 (9 Stat. 352) it would appear that the 
land must have been both swamp and overflowed (swamp 
* © © subject to overflow) and for that composite reason un- 
fit for cultivation without reclamation or drainage. 

Does the physical composition of the mud lumps and islets 
existing below the mainland meet those statutory tests? 
The islets and mud lumps, below the 1850 boundaries of 
the swamp-lands granted as established for both banks of 
the pass, were first extensively described in H.R. Doc. No. 
7, 21st Cong., 1st Sess. (1829-30). This description, applying 
alike to both banks of the pass, pictures these islets and 
mud lumps as being barren of vegetation, soft or muddy, 
from two to fifteen feet above high tide, with a volcanic 
cone type formation in the center oozing soft silty mud, 
salt waters, and inflammable gasses. Sen. Exec. Doc. 
No. 17, 32d Cong., 2d Sess. (1852-53) is similar. Some 
of these lumps were of a firm or fast character. 


The report of the Board of Topographical Engineers of 
October 28, 1852 (Sen. Exec. Doc. No. 1, 33d Cong., 1st 
Sess. (1853-54) pp. 539 ff.) alludes to the upheaval of the 
area by subterraneous forces: 


‘<ANl of the islands projected beyond the points of 
mainland present indisputable marks of this upheaval. 
They are entirely distinct in character from the marsh 
formation constituting the mainland; are usually from 
six to ten feet high, and are sometimes as high as 
fourteen feet above tides, in many of them springs of 
salt water are found, through which bubbles of gas 
escape. These springs, in overflowing, deposit a sedi- 
ment of fine clay, by which a cone of considerable ele- 
vation and base is formed. These islands, in progress 
of time, are apparently undermined by the sea, or 
washed down by rains, a@ marsh formation succeeds, 
which connects itself with the mainland.’’ (Emphasis 
added.) 
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A like description is recorded in the report of the Topo- 
graphical Engineers for 1857 (H.R. Exec. Doc. No. 139, 
page 30, 35th Cong., Ist Sess. (1857-58) : 


‘The bar (tidal) at first is composed of recent allu- 
vion, in a semi-liquid state, and consisting of particles 
exceeding committed and unctuous. In time, and by the 
agency of the Gulf billows, it becomes more or less 
solidified and indurated, * * * imposing serious im- 
pediments in the way of navigation. From causes here- 
tofore unexplained, portions of the bar, of greater or 
less magnitude, and in innumerable instances, are 
acted upon by upheaving forces from beneath, and rise 
vertically in bases; (the greatest height observed be- 
ing about fifteen feet.) The cones or mounds thus 
formed in the language of the pilots, are called ‘mud 
lumps’, and occur not only at the bottom and sides 
of the channels across the bar, but on the surface of 
the swamps, rising in some instances, to the height 
before mentioned above that surface. The mounds on 
the swamps present circular orifices at their summits 
many inches in diameter, and extending vertically 
downward to a very great but unknown depth. From 
these orifices are emitted streams of salt water, more 
or less copious, accompanied by ebullitions of inflam- 
mable gas. * * * The lumps in very many places near 
the tidal bar, rise to the surface of high tide, and be- 
come nuclei, around which the more recent deposits 
of river accumulated till at length the swamp lands 
are formed into delta-shaped islands, and cover the 
entire areas previously occupied by the lumps at the 
sides of the outlet channels.’? (Emphasis added.) 


The survey in April of 1857, Id., p. 61, extended ‘‘* * * 
downward to a high pole and signal, on an extensive mud 
lump of some 50 or 60 acres, called Stake Island; * * * 
(and) from other points * * * established * * * by signal 
poles, * * * set in mud lumps some eight to ten feet above 
the surface of the water, and presenting areas varying 
from one-eighth to three-fourths of an acre, respectively. 
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* © © The other stations * * * planted on mere mud lumps, 
rising 8 to 10 feet above the surface of the water, and 
some of which, as at G, I, and K, have been since washed 
away ** °.’? Acursory glance at the accompanying sketch 
confirms the suspicion that some of these ‘‘mud lump’? 
signal stations later became the anchors for some newly 
formed land, and it is established that the mud lumps and 
islets preceded any swamp lands as distinct type of lands. 

The southern tip of Stake Island, the largest of these 
lumps, is shown on Talcott’s 1838 map (Sen. Exec. Doc. 
No. 463, 26th Cong., 1st Sess. (1838-40)) at 28° 57’ 15” 
and on Donn’s 1867 map (H.R. Exee. Doc., Vol. 18, 40th 
Cong., 2d Sess. (1867-68)) at 28° 57’ 10”. Beacon Station 
was at 28° 57’ 30.71” on Stake Island during the 1898 survey 
(H.R. Doe. 142, 55th Cong., 3d Sess. (1898-99)) ; and the 
island is situated partly in NWYNWY, see. 3, T. 25 S., 
R. 30 E., on the Board of Engineers’ 1898 map. (See map 
attached to BLM 036377.) The previous descriptions are 
general in tenor but there is available for comparison the 
extensive field notes of W. S. Smith, surveyor in connection 


with the 1858 dredging work done on Southwest Pass. 
(Nat’l. Archives, War Department, Engrs., Nos. 13-5-7 ; 
1-1-46). His specific description of Stake Island and other 
surrounding islets is very pertinent: 


““Southwest Pass, May 18 & 23, 1859. W. S. Smith— 

West end of island above upper crest—I today ex- 
amined the west and older part of Stake Island—4 ft. 
above L. T.—Surface of Island yellow & blue clay & 
sand—at 3 ft. under surface is a hard sticky blue clay 
—*** This E. Point of Stake Island (Graveyard) 
is 4 feet average above present tide. Longitudinal 
and Pyramidal cones of clay forced up above the level 
of the island from 3 to 4 feet—I find streaks of per- 
fect blue clay along the surface—I found some drift 
logs on south-border of Stake Island * ° * I found por- 
tions or parts of Human Skeletons lying on surface 
of ground and near the clay cones—Some shrubbing 
on this part—The length of the Island bears N 20° W 
at the graveyard is 250 to 300 feet in breadth. Prarie 
Reeds, older shrubs and blackberries are found on the 
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N. W. part (N 20° W). There is a considerable mix- 
ture of mud or common earth with the clay on the 
surface at the graveyard—the blue clay is very stiff 
from the exposure to the sun—there is some yellow 
clay mixed in these mudlumps on their upper surface 
—tThe fresh, wet mud—lumps have a dark blue color 
and mainly composed of that— 

“‘This mound (referring to a mud lump other than 
Stake Island) is 12 or more feet high, cone shaped, flat 
or crater-like at top and large circular base, saltwater 
oozes from the top and down the sides and the Reeds 
(Prairie growth) are killed for some distance around 
the cone, bare to the prairie surface. 

“The surface of these mud islands is 4% to 5 feet 
above L. T. I bored down 12 feet, found all blue clay, 
but salt water came up to the surface * * * although 
surrounded by fresh water and a good SW current 
by them on the surface of this Island (Double Island) 
(south of Stake Island on the tidal bar) as also on the 
surface of Stake Island, are irregular cone shaped & 
longitudinal lumps of salty yellow clay & sand & from 
3 to 5 feet above the Island surface.’’ 


Stake Island would appear to be representative of the 
situation involving the whole group of mud lumps, not be- 
cause of its size or general position, but because of the fact 
that if it did not pass under either of the swamp acts, a 
fortiori, the smaller, newer, fluctuating or firm mud lumps 
would not pass thereunder. Smith’s field notes and the 
Congressional Documents referred to above show that 
Stake Island was over three feet above high tide assuming 
the tidal fluctuation to be 0.9 feet. (H.R. Doc. 139, 55th 
Cong., 3d Sess. (1898-99)). No wash or overflow is noted 
and it had a hard crust of baked clay less than 3 feet thick 
under which lay a stratum of sticky blue clay of a highly 
salty composition; it was partially covered with conical 
shaped mounds three or four feet above the clay which 
oozed salt water, and although these cones were wet, their 
salty clay composition not only failed to support any growth 
thereon, it actually killed any vegetation surrounding the 
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base; the island was overflowed if at all only by the minimal 
effect of this salt water oozing from the clay cones, and not 
by any annual or even periodic overflow. The only ref- 
erences to vegetation in Smith’s field notes, or the various 
reports preceding his survey, indicate that herbage oc- 
curred only where there was a mixture of mud or common 
earth with the clay—i.e., accreting alluvial deposits com- 
mingled with portions of the eroded clay cones of the initial 
mud lumps. The reason for this is undoubetdly that only 
the alluvium was fertile enough or sufficiently free of salt 
or other deleterious matter to support vegetation, that 
alluvium having been eroded from uplands which were com- 
posed of fertile soils. There is no indication that vegeta- 
tion existed on the sun-baked crust of the surface clay 
which covered the majority of Stake Island in 1850. Fur- 
thermore, when the surface crust was broken, the semi- 
liquid clay that came up turned the surrounding area into 
a waste even assuming some vegetation may have existed. 
How then could cultivation be had successfully let alone 
profitably? This is not swamp land as such is normally 
thought to be, nor is it subject to overflow, because Stake 
Island was primarily composed of the dry, sun-baked clay 
surface crust with small areas of accreted alluvial deposits 
on the northwest portion sustaining the only vegetation 
found in 1850. 

As to the smaller fluctuating mud lumps, it was pointed 
out that some were from five to twelve feet high, while 
others were barely exposed, if at all, at low tide, and that 
they varied in area from one-eighth to three-fourths of an 
acre. If the mud lumps were not exposed above high tide 
obviously such were not subject to disposal as public lands 
even though forming from the bed of the marginal sea 
which was a property interest of the United States, be- 
cause lands situated below high tide were never regarded 
as ‘‘public lands’. Barney v. Keokuk, 94 U.S. 324 (1876) ; 
Solicitor’s Opinion, M-34985 (August 8, 1947); Solicitor’s 
Opinion, M-36245 (December 15, 1955). They did not be- 
long to the State as tidelands because they were not at- 
tached to any upland. Also, the Supreme Court has re- 
peatedly recognized that in the early days of the public 
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land surveys, much land was not considered worthy of the 
trouble of a minutely exact survey. Newsom v. Pryor’s 
Lessee, 7 Wheat. 7 (1822) ; Mitchell v. Small, 140 U.S. 406 
(1891) ; United States v. Lane, 260 U.S. 662 (1923). The 
degree of accuracy must be evaluated in light of the char- 
acter and value of the land, the difficulties and time of 
survey, the remoteness or accessibility of the lands, and 
the time and intention of the survey. United States v. Lane, 
supra. Furthermore, if such lands are technically property 
of the United States and a part of the public domain, the 
public land laws, which include the swamp-land grants of 
the Act of March 2, 1849 (9 Stat. 352) and the Act of 
September 28, 1850 (9 Stat. 519), are extended to such 
lands only where Congress has indicated that such lands 
are available for disposition thereunder. Oklahoma v. 
Texas, 258 U.S. 574 (1922). It should also be noted that 
many of these small mud lumps were not permanent or 
fast land and for that reason were never surveyable public 
lands available for disposition under the public land laws. 
If the mud lumps in question, such as Stake Island or the 
smaller permanent mud lumps, were not swamp and/or 
overflowed, they were not unfit for cultivation for either 
or both of those reasons as required by the Act of Sep- 
tember 28, 1850 (9 Stat. 519) or the Act of March 2, 1849 
(9 Stat. 352); if they were swamp and/or overflowed, the 
land was unfit for cultivation as well because of the salty 
clay composition of the surface, as because of being swamp 
and/or overflowed. If the mud lumps were not permanent 
lands above high tide, they were not lands available for 
disposition under the public land laws of the United States. 
Consequently, considering this evidence, it is determined 
that none of the islets or mud lumps below the limits es- 
tablished in part I as the extent of the swamp-lands actually 
granted ever passed to Louisiana under either the Act of 
March 2, 1849 (9 Stat. 352) or the Act of September 28, 
1850 (9 Stat. 519). It is obvious that if the nucleus of the 
land did not pass under either of the grants, no accre- 
tions thereto would pass by operation of law thereafter, 
because the statutory basis of title failed completely. 
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TO. Wuar Lanps Were Formep From THE Bgp oF THE 
Marorvay Sea, WHat Ciams Have Been Mave To 
Lanps BY THE STaTE oF Louisiana, AND WHaT ABE 
THE Present Ricuts THEREIN? 


It appears that large areas of these alluvial deposits 
were in the past claimed by the State of Louisiana by vir- 
tue of her ‘inherent sovereignty’’ theory of ownership of 
the bed of the marginal sea, rather than under one of the 
swamp act grants, and I am not unaware of the firm posi- 
tion which that doctrine enjoys in Louisiana jurisprudence. 
State v. Bayou Johnson Oyster Co., 130 La. 604, 58 So. 405, 
407 (1912); State v. Sweet Lake Land ¢ Oil Co., 164 La. 
240, 133 So. 833, 836 (1927) ; Plaquemines Oil & Develop- 
ment Co. v. State, 208 La. 425, 23 So. 2d 171 (1945) ; Cali- 
fornia Co. v. Price, et al., 225 La. 706, 74 So. 2d 1 (1954). 
Stake Island extensively considered in II above, was claimed 
under this doctrine, was part of Louisiana Patent No. 8881, 
July 7, 1903, to George Jurgens, and was a portion of the 
area purchased by the United States on July 10, 1903, in 
Warranty Deed No. 114, C.O.B. No. 37, Folio 527, Plaque- 
mines Parish, Louisiana. This deed covered fractional 
quarter sections in secs. 36, 45, 46, and 47, T. 24 S., BR. 30 
E.; fractional quarter sections in secs. 47 and 52, T.245S., 
R. 31 E.; and fractional quarter sections in secs. 1, 2, 3, 4, 
10, and 11, T. 25 S., BR. 30 E. (Louisiana Patents Nos. 5871 
and 5872, January 19, 1898; Patent No. 8881, July 7, 1903, 
all to George Jurgens). The lands on the west bank cov- 
ered in the deed are now under lease BLM-A 015383, is- 
sued under the Mineral Leasing Act for Acquired Lands 
of August 28, 1947, swpra, now held by the California Com- 
pany. The Director, Geological Survey, reported that a 
well had been drilled to production on September 9, 1955, 
and classified the leasehold to be within an undefined known 
geological structure as of that date. Accretions to all of 
the lands in T. 25 S., R. 30 E., and accretions to fractional 
quarter sections in secs. 45 and 46, T. 24 S., BR. 30 E., are 
directly involved in the instant case. But as shown above, 
none of these areas, even if containing existing mud lumps 
and islets in 1849 or 1850 passed to the State of Louisiana 
by virtue of the swamp-land grants under the Act of March 
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2, 1849, supra, or the Act of September 28, 1850, supra; 
nor did any of this area pass to Louisiana under the Sub- 
merged Lands Act of May 22, 1953, supra, as was also 
demonstrated above. It does not appear that Louisiana 
claimed these lands under either of the swamp-land grants; 
however, Louisiana has claimed these and other lands and 
the soils beneath the marginal sea by virtue of her inherent 
sovereignty theory of title to the bed of the Gulf of Mexico. 
In order to determine the status to the accretions to the 
lands formerly claimed by virtue of that sovereignty, which 
include accretions to the parcels of lands referred to above 
which were purchased by the United States, consideration 
must be given to the legal effect of that theory. 

It would serve no useful purpose to analyze the basis of 
inherent sovereignty, for since United States v. Louisiana, 
339 U.S. 669 (1949), the only interpretation that can be 
given thereto is that this case does not admit of an inherent 
sovereign ownership of water bottoms other than inland 
water bottoms. And also, regardless of what has been said 
in the multitude of cases involving waters—whether navi- 
gable or non-navigable, whether rivers and lakes, or streams 
and ponds—as to the source of title to the subaqueous soil 
thereunder, there is not one clear-out decision in any of the 
cases that have been found which were decided before United 
States v. California, 332 U.S. 19 (1946) which did not involve 
either tidelands, inland waters or police powers, all within 
the coastal State’s boundary, which in no way affected title 
to the subaqueous soils in the Gulf of Mexico or to the 
lands forming therefrom. (For a discussion of the cases 
see Frazer, Title to the Soil under Public Waters—A Ques- 
tion of Fact, 2 Minn. L. Rev. 313 (1918) ; Comment, Con- 
flicting State and Federal Claims of Title in Submerged 
Lands of the Continental Shelf, 56 Yale L.J. 356 (1947).) 
Neither United States v. California, 332 U.S. 19 (1946), 
nor United States v. Louisiana, 339 U.S. 669 (1949) de- 
cides the problems raised herein. 


What Law Then is to Control? 


It is said in United States v. Louisiana, supra, and 
United States v. California, supra, that the resources in 


270 


and under subaqueous soil of the sea are an incident to 
the paramount rights and power of the United States over 
the marginal sea; therefore, that power must be paramount 
to any other power in disposing of those resources. Since 
it was held that the United States had the paramount 
power over and Louisiana did not have title to the marginal 
sea, then Louisiana must not have had a basis for legisla- 
tive jurisdiction to dispose of the subaqueous soil or re- 
sources even though the United States may not have acted 
or entered the field. If Louisiana did not have the neces- 
sary contacts to establish a sufficient basis for legislative 
jurisdiction, how could any State real property law apply? 
The legislation and judicial decrees of a State can only 
apply to persons and things over which the State has juris- 
diction. Gibson v. Chouteau, 13 Wall. 92, 99 (U.S. 1871). 
There is a strong presumption that any statute is to be 
construed prima facie territorial in effect. American Ba- 
nana Co. v. United Fruit Co., 213 U.S. 347, 357 (1908). This 
lack of jurisdiction is based upon the proposition that a 
State does not have the power to deny the paramount 
authority of the United States over the marginal sea, United 
States v. Louisiana, supra; ‘‘(c)alifornia, like the thirteen 
original colonies, never acquired ownership in the marginal 
sea.* * * ”’, Id., 704; this power, or rather lack of it, has no 
relation to the power of a State to use or regulate the mar- 
ginal sea absent conflicting Federal policy, and the question 
is open so far as the power of a State to extend or establish 
its external territorial limits vis d vis persons other than 
the United States or those acting on its behalf are con- 
cerned. Id., 705. Nothing is apposite in Manchester v. 
Massachusetts, 139 U.S. 240 (1891) (inland waters); The 
Abby Dodge, 223 U.S. 166 (1912) ; or Skiriotes v. Florida, 
313 U.S. 69, 75 (1940) (both cases involve power of a State 
over her citizens), for there is quite obviously a great differ- 
ence between the exercise of police power, within or without 
the territorial boundaries of a State and the proprietary 
rights in land within those same boundaries. Utah Power 
& Light Co. v. United States, 243 U.S. 389, 404 (1914). The 
Department has taken the position that the boundary of the 
State of Louisiana prior to the date of the Submerged Lands 
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Act of May 22, 1953 (67 Stat. 29; 43 U.S. C., sees. 1301-1315) 
was at the low water mark of the Gulf of Mexico and at that 
point marked by the separation of the inland waters from 
the open sea. Solicitor’s Opinion, M-36239 (October 1, 
1954). United States v. Louisiana, supra, implies this re- 
sult. It is my opinion, based upon the above-cited author- 
ities and analysis, that State real property law never ap- 
plied to any of the subaqueous soil seaward of the inland 
waters within the former boundary of the State of Louis- 
jana. 

Is State law controlling or applicable in grants and title 
questions involving public lands of the United States? It is 
a principle of law that a State cannot by legislative fiat de- 
cree a forfeiture of the public lands of the United States 
and proclaim title in herself. United States v. Oregon, 295 
U.S. 1, 29 (1934). This is based upon the rule that Federal 
questions cannot be ultimately decided by State tribunals. 
Brewer-Elliott Oil & Gas Co., et al. v. United States, et al., 
260 U.S. 77, 87 (1922). Thus, the courts of the United States 
will construe the grants from the United States without ref- 
erence to the rules of construction adopted by the States 
for their own grants. Packer v. Bird, 137 U.S. 661 (1891); 
Shively v. Bowlby, 152 U.S. 1, 44 (1893). United States v. 
Utah, 283 U.S. 64, 75 (1930) states that ‘‘(s)tate laws can- 
not affect titles vested in the United States.’’ For example, 
the question of navigability is a Federal question, United 
States v. Utah, supra, 75; consequently, when the United 
States is disposing of a portion of its public domain, State 
law can no more affect the original paramount title of the 
United States which involves construction of one of its 
grants than could a State court or legislature pronounce a 
stream navigable with binding effect which the courts of 
the United States found to be non-navigable. United States 
v. Oregon, supra, 29; Oklahoma v. Texas, 258 U.S. 574, 583, 
591 (1922). While the ‘‘public land’’ States possess certain 
jurisdictional police powers over public lands of the United 
States situated within the State’s boundaries, McKelvey v. 
United States, 260 U.S. 253, 258 (1922), those States have 
no basis for jurisdiction to legislate or otherwise affect title 
paramount to the public lands of the United States, and 


272 


State real property law could in nowise divest or delimit the 
rights and expectations of the United States in its public 
lands as known at common law which is the general law fol- 
lowed by the courts of the United States. 

To summarize the legal effect of parts I and TI of this dis- 
cussion, they are (1) since the extent of the swamp-land 
grants and accretions thereto have been determined in part 
I, no further assertion of a riparian estate or any of the in- 
cidents thereto, such as title to accretions by operation of 
law, can now be made by the State of Louisiana or those 
claiming under her, except to the extent of such lands as 
were granted by the United States and actual accretions 
thereto; (2) the ‘‘inherent sovereignty’’ doctrine of Loui- 
giana will not support title to water bottoms other than in- 
land water bottoms; (3) the Louisiana statutes which assert 
State ownership of things, such as the Gulf of Mexico (ie., 
the oyster development Act 106 of 1886, or Act 258 of 1910 
(B.S. 9:1101), or B.S. 56:421, or B.S. 49:3 of the Louisiana 
statutes), based upon the codal classification of things in 
common which are insusceptible of private ownership (Art. 


450, Dart’s La. Civ. Code (1947)) have no application other 
than to inland waters and the bottoms thereof; and (4) the 
Submerged Lands Act of May 22, 1953, supra, did not grant 
any lands covered by any of the applications herein con- 
sidered. 


IV. Waicu Lanps ry THE Asove Questions Ane Pusuic 
Lanps axp Waicn Lanps Ane Acquirep Lanps? 


Having determined the extent of the lands granted to the 
State of Louisiana under the Swamp Act of March 2, 1849 
(9 Stat. 352) and the accretions thereto, and having decided 
that title to all lands formed from the bed of the marginal 
sea in the Gulf of Mexico subsequently to 1850 was at all 
times in the United States, including accretions thereto, the 
conclusion is inevitable that these subsequently formed 
lands are ‘‘public lands’? of the United States as that term 
has been defined. United States v. O’Donnell, 303 U.S. 501, 
510 (1937). Of course, lands forming from the bed of the 
marginal sea in the Gulf of Mexico after the passage of the 
Submerged Lands Act of May 22, 1953, supra, are a prop- 
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erty interest of the State of Louisiana if forming within the 
boundaries as defined in that act. It is axiomatic then that 
any lands not conveyed by the United States remained 
property of the United States as public lands; they are sub- 
ject to leasing under the Mineral Leasing Act of February 
25, 1920, supra, as amended. The accretions to public lands 
are leased as public lands; the reason for this is plain, there 
is no change in title or source of title and accretions, being 
an enlargement of a riparian estate by operation of law, are 
a part and parcel thereof. Furthermore, it was observed 
that State real property laws could in no way affect the 
title to public lands or the benefits of such lands if riparian 
to a body of water to which the accretions enured by opera- 
tion of the common law. Therefore, since the United States 
owned the public land when it came into existence and did 
not grant or otherwise dispose of it, by what method can 
title be said to escape from the United States? Since Loui- 
siana’s inherent sovereignty theory of title has failed, there 
is none. It is not necessary to consider whether or not the 
United States would be bound by State real property law 
should the United States base its possessory estate upon 
‘‘acquired lands’’, because there are no lands involved here- 
in which are considered acquired lands. 


V. Disposrrion or APPLICATIONS aND LeasEs, OnpER To SHOW 
Cause Issuep. 


A. BLM-A 036376 and BLM-A 037435 through 037439 


Applying the rules discussed above, parcels I, II, III, IV, 
and V (including that portion of parcel V situate in frac- 
tional SWY44NEY, sec. 3, T. 25 S., R. 30 E., La. M., which 
is not covered by Wallis’ protest) of BLM-A 036376 are 
therefore considered public lands, and the application to 
lease under the Mineral Leasing Act for Acquired Lands of 
August 7, 1947, supra, is subject to rejection on the basis 
of the conclusions reached in this decision. These parcels, 
with the exception of the small area noted in parcel V, are 
identical in intended description with Wallis’ applications 
BLM-A 037435 through 037439, and are the lands directly 
involved in the appeal. The same rules are controlling, of 
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course, in the Wallis applications—even assuming Wallis to 
be the first qualified offeror—, and those applications are 
likewise subject to rejection. 

So far as parcel VI of BLM-A 036376 is concerned, 
against which no protest or adverse application for acquired 
lands has been filed and which the direct appeal does not 
cover, the application is also subject to rejection. This par- 
cel, bordering on the south of lease BLM 013997 and on the 
north and west of BLM-A 015383 (a well on the latter lease- 
hold having been drilled to production, and both of which 
are now held by the California Company), is made up of (1) 
accretions to Waggoner’s (or Wagner’s) Island, which was 
reserved by the Presidential Proclamation of ‘‘31st Jany. 
1841’? and apparently still in force; (2) mud lumps and is- 
lets which were in existence in 1849 and 1850 but which did 
not pass to Louisiana under either of the swamp-land grants 
or under the Submerged Lands Act of May 22, 1953, supra; 
(3) mud lumps and accretions thereto which were formed 
after the dates of the swamp-land grants but which did not 
pass to Louisiana under either of the swamp-land grants 
or under the Submerged Lands Act of May 22, 1953, supra; 
and (4) perhaps accretions to the swamp-lands granted to 
Louisiana under the Act of March 2, 1849 (9 Stat. 352) which 
were below ‘‘four feet channel’’ as shown on Chas. Ellet’s 
1851 map, supra. As to this last portion, there is no evi- 
dence that any lands in this immediate area which might 
have passed to Louisiana have been purchased from State 
or private ownership. This being the origin of the forma- 
tion of the lands in parcel VI, it is apparent that there are 
no acquired lands within the area designated as parcel VI. 
Application BLM-A 036376 is therefore subject to rejection 
in its entirety. 


‘The Protest Considered Valid; Protestant’s Application 
Remanded 


On March 27, 1956, Wallis filed a protest against Morgan’s 
BLM 036377, covering parcels I through V thereof, alleging 
(1) failure to comply with 43 CFR 192.42(b) (1954 Supp.) 
in that only four copies of land descriptions and maps were 
filed with the required five copies of lease Form No. 4-1158; 
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(2) failure to connect the metes and bounds descriptions, 
if they were intended to be such, with a corner of the public 
land surveys as required by 43 CFR 192.42(d) (1954 Supp.) 
and (3) that the descriptions of parcels I through V of BLM 
036377 are plainly insufficient to identify the lands requested 
in that the descriptions refer to topographical features 
which cannot be identified on the supporting maps and thus 
do not describe the lands by metes and bounds descriptions. 
(Cf. Form No. 4-1158, Gen. Inst., paragraph 9.) For these 
reasons, the protestant concludes that BLM 036377 must be 
rejected and that the protestant is therefore the first qual- 
ified offeror and as such is entitled as a matter of law to re- 
ceive any lease to be issued, citing inter alia, section 17, Min- 
eral Leasing Act of February 25, 1920, supra, 30 U. S. C. 
(Supp. II) sec. 226; Wahlenmaier v. McKay, 226 F. 2d 35 
(C.A. D.C. 1955). Protestant Wallis had filed an applica- 
tion, BLM 042017, on March 8, 1956, for a non-competitive 
oil and gas lease under the Mineral Leasing Act of February 
25, 1920, supra. 

An answer to the protest was filed with the Director on 
April 10, 1956, denying that (1) the requisite number of 
copies of the land description and reference maps were not 
properly filed, or (2) that the land descriptions in BLM 
036377 are insufficient to identify the lands requested, and 
do constitute a proper metes and bounds description. These 
two points are perhaps well taken; but no answer has been 
made to the protestant’s allegation that the land descrip- 
tion is not connected with a corner of the public land survey 
as required by 43 CFR 192.42(d) (1954 Supp.). The re- 
quirement is the same in the current regulations. 

Suffice it to say that insofar as the protestant’s first con- 
tention that the applicant had failed to comply with 43 CFR 
192.42(b) is concerned, it is apparent that all necessary 
copies of the land description and supporting documents 
were filed with the required five copies of Form 41158 in 
satisfaction of 43 CFR 192.42(b). As to the second and 
third alleged defects, 43 CFR 192.42(d) requires unsurveyed 
land to be described by metes and bounds connected with a 
corner of the public land surveys. Although the descrip- 
tions of parcels I through V of BLM 036377 are not so ac- 
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curate that an average person could identify the land, it was 
the opinion of the Office of Cadastral Engineers that the 
identical descriptions in BLM-A 036376 were identifiable 
metes and bounds descriptions sufficient for one familiar 
with metes and bounds descriptions to identify the land as 
common surveying and engineering practices demand; con- 
sequently, the only vital question is whether or not the land 
requested is connected with a corner of the public land sur- 
veys. 

In order to determine whether or not the land descrip- 
tions in BLM 036377 are connected with a corner of the 
public land surveys, it must be determined what public land 
surveys were established and what corners would be avail- 
able for a reference corner. Furthermore, it is believed 
that decision must be rendered in this case as to whether or 
not this requirement is mandatory and fatally defective so 
as to forfeit any preference right that the applicant might 
otherwise have obtained. 

The United States alone, as single sovereign, surveys the 
lands of its domain, United States v. Montana Lumber & 
Mfg. Co., 196 U.S. 573, 576 (1904) ; and only the General 
Land Office, today the Bureau of Land Management, is cap- 
able of making an official survey of the public domain, 
Cragin v. Powell, 128 U.S. 691, 695 (1888) ; Cox v. Hart, 260 
U.S. 427, 436 (1922) ; furthermore, the rule has always been 
that the date of approval is the date of survey, and the lands 
remain officially unsurveyed until such is finally approved 
by the Surveyor-General, today the Director, Bureau of 
Land Management, and recorded in the Bureau. Southern 
Pacific R.R. Co. v. Burlingame, 5 L.D. 415, 417 (1860). 

There is but one survey of this area evidenced by the rec- 
ords in the Bureau of Land Management. It must be con- 
cluded, therefore, from the above rules that the township 
survey made by G. F. Connelly in 1836, approved May 18, 
1842, is the only public land survey of T. 248., Regs. 30, 31 E., 
La. M., which could establish any public land corners. Con- 
sequently, in order for a metes and bounds description to be 
connected with a corner of the public land surveys, the nec- 
essary reference must be to one of the section or lot corners 
established by Connelly’s survey in order to satisfy 43 CFR 
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192.42(d). The descriptions of parcels I through V, BLM 
036377, although they may be sufficiently accurate to identify 
the unsurveyed lands now situate below those surveyed by 
Connelly, that is not enough. They must also be connected 
with a proper ‘‘corner’’ of the public land survey. 

The first oil and gas regulations, Cirenlar No. 672, March 
11, 1920 (47 L.D. 437 (1920), section 4(d) provided that: 


‘*(i) in order to properly identify unsurveyed lands, 
great care should be taken, and if practicable the metes 
and bounds description should be connected by course 
and distance with some corner of the public land sur- 
veys.”’ 


This requirement was modified and explained by Circular 
No. 905, October 15, 1923 (50 L.D. 155 (1923)) as applied to 
unsurveyed land in Alaska to provide that: 


“(a) In all cases where circumstances permit, appli- 
cants * * * for unsurveyed lands must describe the lands 
applied for by metes and bounds connecting such de- 
scription by courses and distances to some monument 
of an approved public-land survey. The point of refer- 
ence may be the initial monument [of a previous appli- 
cant] ° * *, provided the location of said monument has 
been definitely established with reference to the public- 
land survey. In such case, however, the location of the 
adopted monument, must be stated or the field notes or 
calculations by which the location of the applicant’s 
initial monument with reference to the public-survey 
monument was obtained, must be furnished. 

“*(b) In cases where there are no available public- 
land survey monuments the applicant for permit must 
describe the land by metes and bounds designating the 
location of his initial monument by courses and dis- 
tances, with reference to such permanent monuments 
as will enable this office to identify its location from its 
records and maps. A plat or chart illustrating the loca- 
tion of said monument will aid in a determination of its 
location.”’ 
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These provisions have been incorporated with but minor 
change in the present regulations, 43 CFR 71.1-71.2, Sub- 
paragraph (2), 43 CFR 71.2, applicable only to Alaska, has 
added that where the lands are not within two miles of an 
approved public land survey corner, the initial monument 
shall be connected by courses and distances to such perman- 
ent natural monuments as will permit identification of the 
initial monument from the records and maps of the Bureau 
of Land Management. Since these provisions are only ap- 
plicable to Alaska, they emphasize that in the States, the 
requirement for connection to a public land survey corner 
is more than directory. 

Circular No. 672, sec. 4(d), supra, became 43 CFR 192. 
23(d) (1940), which read: 


«<* © © if not surveyed, by approximate subdivisions 
and metes and bounds description connected with a cor- 
ner of the public surveys by courses and distances.” 


The provision for approximate subdivisions was modified in 
43 CFR 192.42(a) (4), but the substance contained the same: 


«c# © © if unsurveyed, by metes and bounds descrip- 
tion connected with a corner of the public land surveys 
by courses and distances, and where possible, a descrip- 
tion of the land by approximate legal subdivisions of 
future survey.”’ 


The approximate future subdivision clause was dropped in 
43 CFB (Supp. 1954) 192.42(d) which read simply that the 
description of the lands if not surveyed was 


«ce © © by metes and bounds description connected 
with a corner of the public land surveys by course and 
distance.”’ 


The regulation is the same today. 43 CFR 192.42(d) (1954). 

It has always been the rule that an application for a non- 
competitive oil and gas lease covering unsurveyed lands 
which fails to describe the lands by metes and bounds is 
fatally defective as against an intervening application prop- 
erly filed, and it creates or preserves no preference against 
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a proper application filed before the defect is cured. John 
W. Ince, A-26261 (February 4, 1952); Roland Egan, A- 
25674 (November 7, 1949); Margaret Prescott, A-25732 
(August 4, 1949); J. J. Newman Lumber Co., A-27205 (Oc- 
tober 10, 1955). No cases have been found which applied 
this mandatory regulation to the connection with a corner 
of the public land survey. However, the two requirements 
of (1) description by metes and bounds, and (2) connection 
with a corner of the public land survey have appeared to- 
gether in all regulations. The two requirements are 
phrased conjunctively in a single sentence ; they refer specif- 
ically to unsurveyed lands. The established rule would 
seem to be therefore that unsurveyed lands must be de- 
scribed by metes and bounds connecting that description 
with a corner of the public land survey by courses and dis- 
tances. It is realized that it may be conclusively presumed 
that no actual public land survey corners are available in 
the instant case, but where this is the situation, the connec- 
tion must be made to the position for such a corner, or if 
that position cannot be determined from natural monuments 
and features, then it must be re-established in accordance 
with accepted survey practices for establishing lost or ob- 
literated corners. 

Therefore, Morgan’s application, BLM 036377, is subject 
to rejection as to parcels I through V. Wallis’ application, 
BLM 042017, is remanded to the Eastern States Super- 
visor’s Office for action in issuance of a lease should all be 
found regular. Since the areas in conflict have been re- 
solved, there appears to be no reason to suspend action on 
BLM 042017 until the status of the remainder of the land 
covered by BLM 036377 is decided. Cf. John E. Miles, 62 
I.D. 135 (1955). 

An alternative description to BLM 036377 was filed with 
the Eastern States Supervisor on March 12, 1956, which 
changes the previous metes and bounds description of par- 
cel VI as follows: 


‘“Commencing at the mosteasterly corner of section 
10, Township 24 South, Range 30 East, Louisiana Meri- 
dian, as shown on the General Land Office plat of said 
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township, which was approved May 18, 1842—thence 
[by course and distance] to the point of begin- 
ning; eee Lae 


This description meets the objection applicable to the prior 
descriptions that they were not connected to a corner of the 
public land surveys. Since no adverse intervening interests 
appear of record involving parcel VI, application BLM 
036377 will be considered a proper application complying 
with 43 CFR (Supp. 1954) 192.42(d), as to that parcel as of 
March 12, 1956, and consideration will be given to the ques- 
tion of whether or not the applicant is entitled to a prefer- 
ence right as the first qualified offeror for a noncompetitive 
oil and gas lease under the Mineral Leasing Act of February 
25, 1920, supra. In this connection, a determination must 
be made as to what lands, if any, are accretions to the swamp 
lands granted to Louisiana under the Act of March 2, 1849, 
supra. It was noted previously that portions of this parcel 
are accretions to Waggoner’s (or Wagner’s) Island and cer- 
tain lands which passed to Louisiana as swamp and over- 
flowed land. 

From the available evidence it was found that the swamp 
and overflowed lands extend southward to an island ap- 
proximately 2,000 feet south of ‘‘four feet channel’’ the 
southern tip of which was at about 28° 57’ 42” as located on 
Chas. Ellet’s 1851 map. (Nat’l. Archives, War Dept., Eng., 
RG 77, M76, No. 3.) If that island could be located today 
it would lie west of No. 3 Bayou perhaps somewhere in the 
vicinity of the SW1%4ANW%, sec. 45, T. 24S., R. 30 E., La. M., 
or perhaps in SW, sec. 38, T. 24S., KR. 30E. It is a fact of 
common knowledge that this shoreline is constantly chang- 
ing; what is land or water today may not be such tomorrow. 
The applicant obviously desires to lease that landed portion 
of the right bank of Southwest Pass, wherever the shoreline 
may exist today or tomorrow, which is public land of the 
United States. 

Consideration cannot be given to the application for par- 
cel VI without considering outstanding lease BLM 013997, 
immediately joining parcel VI to the north. BLM 013997 
was issued November 1, 1951, under authority of the Min- 
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eral Leasing Act of February 25, 1920, supra. Parcel III 
thereof covers section 11 and all lands shown on the General 
Land Office plat of May 28, 1842 southwesterly of section 11. 
Section 11 was among the sections reserved by Presidential 
Proclamation of ‘‘31lst Jany. 1841’’; was issued before the 
survey was approved; hence it served to withdraw unsur- 
veyed lands. Further attention should be given to the Presi- 
dential Proclamation reserving ‘‘sections 10 and 11, with 
Wagner’s and Fitzgerald’s (or Lighthouse) islands.”’? An 
official copy of that reservation is filed with BLM 013997; the 
‘‘diagram’’, as the map is called, was drawn prior to ap- 
proval of the official plat of survey on May 18, 1842. This 
diagram is noticeably different from the official plat. The 
sectional side lines are projected over the entire banks of the 
Pass, whereas it is established from the Connelly field notes 
that only small distances of the side lines were actually 
run, and in some cases no side lines were surveyed. The 
reservation was based upon this diagram, subject it is noted, 
‘on ascertaining the true position by sections hereafter’’— 
at least insofar as sections 20 to 24, T. 24S., R. 31 E., on the 
east bank of the Pass, and not presently involved, are con- 
cerned. From the remarks by one L.B.W. on January 10, 
1842, upon which President Van Buren based the reserva- 
tion, sections 10 and 11 were reserved because of doubt as 
to whether Fitzgerald’s (or Lighthouse) Island was covered 
by section 10 or 11. These remarks also refer to ‘‘* * * sec- 
tion No. 11 in the new series * * * .”’ Connelly’s field notes 
show that at some time in the past, prior to the approval of 
the plat of May 18, 1842, by the Surveyor-General at Don- 
aldsonville, Louisiana, the river front section numbers were 
changed from his numbering of 1 through 8, to (4) through 
11. This was done apparently to conform the plat as finally 
approved, with the diagrams which had been used. The 
diagrams had shown sections 1, 2, and 3 to be the back parts 
of sections 15, 16, and 17, T. 24 S., R. 31 E.,—these having 
been divided, of course, by the Range 30-31 line. Lease BLM 
013997 was issued in part upon the theory that the Presi- 
dential Proclamation referred to as ‘‘31st Jany. 1841’? (act- 
ually dated January 30, 1841) reserved to the United States 
all of the lands and islands below section 10 on the west 
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bank of Southwest Pass as shown on the diagram which is a 
part thereof, including Wagner’s and Fitzgerald’s (or 
Lighthouse) Islands which were specifically named. From 
the map procured from the Army Engineers captioned 
“Survey and Observations Made November 14 to 24, 1896, 
by Welman and Bradford’’, allegedly ‘‘copies from a plat 
furnished by George Jurgens, July 2, 1902’’, it appears that 
the United States Reservation, including the then accre- 
tions, was thought to cover all the area from section 10, as 
surveyed by Connelly, to at least the areas purchased from 
Jurgens situate in SE%4, SE%4SW', sec. 45, T. 24 S., RB. 30 
E., La. M. The Department of the Army, Office of the Chief 
of Engineers, Real Estate, advised the Director, Bureau of 
Land Management, on July 1, 1955, while considering the 
description of parcel VI in connection with Morgan’s appli- 
cation BLM-A 036376, that parcel VI was not under their 
jurisdiction. The reservation of January 30, 1841, does not 
appear to have been revoked. 

Section 11, called section 8 according to Connelly’s origi- 
nal field notes, was litigated in United States v. Fitzgerald, 
15 Pet. 407 (1842) wherein the settlement rights of Fitz- 
gerald were recognized over the alleged withdrawal by the 
United States of section 11 (then section 8) prior to 1836 
for public purposes; possessory title was therein quieted in 
Fitzgerald. It appears that patent never issued although 
equitable title must be presumed to have absolutely vested 
in Fitzgerald in view of the Supreme Court case above; 
later, the United States purchased the outstanding equit- 
able title from grantees of Fitzgerald, even though the Tract 
Books showed the cash entry No. 1360 as cancelled. The ap- 
plicable rule is that since legal title never passed because 
patent did not issue, even though equitable title was earned, 
and although the equitable title was later reacquired, the 
lands are not taken out of the category of public lands, be- 
cause the United States had never completely divested itself 
of complete title of its public land. 

This being the factual situation, what interpretation must 
be drawn from (1) the reservation of January 30, 1841, (2) 
the swamp-land grant under the Act of March 2, 1849 (9 
Stat. 352) which purportedly granted an estimated 480 acres 
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in T. 24 S., RB. 30 E., La. M., (3) Fitzgerald’s outstanding 
pre-emption entry, and (4) the currently outstanding lease 
BLM 013997 issued under the Mineral Leasing Act of Feb- 
ruary 25, 1920, supra? 

If land was withdrawn for public uses prior to the grant of 
the Swamp Act of March 2, 1849 (9 Stat. 352), the land even 
if swamp and overflowed could not enure to the State of 
Louisiana. Wilcox v. Jackson, 13 Pet. 499 (1839). Ifa valid 
entry had been made under one of the public land laws prior 
to the passage of the swamp-land Act of March 2, 1849 (9 
Stat. 352), the United States could not grant the land under 
that act since it did not have absolute title which could be 
passed. 

Therefore, sections 10 and 11, since validly reserved by 
the proclamation of January 30, 1841, could not have enured 
to the State of Louisiana ; likewise, since a valid pre-emption 
entry was extant on section 11, as recognized specifically by 
United States v. Fitzgerald, 15 Pet. 407 (1842), at the time 
of the attempted reservation under the proclamation of 
January 30, 1841, that section could not have been reserved 
for public uses. Whatever may have been the legal rights 
as between the United States and Fitzgerald in 1836, when 
the entry was made, or in 1841 when the reservation was 
made, or on March 2, 1849, the date of the swamp-land grant, 
it is clear that the Fitzgerald entry was valid and in exis- 
tence on March 2, 1849; consequently, section 11 did not pass 
to the State of Louisiana under the swamp-land grant be- 
cause the section was segregated from the public domain 
either by the Fitzgerald pre-emption entry or the reserva- 
tion of January 30, 1841. The crucial question to be re- 
solved therefore is what was section 11? Did section 11 ex- 
tend to the southwesterly extreme sketched on the diagram 
upon which the proclamation of January 30, 1841, was based, 
and as was interpreted when lease BLM 013997 issued, or 
did section 11 extend to the last monument on section 8 as 
set by Connelly in 1836, considering the sideline to be pro- 
jected at right angles, more or less, along the upper shore 
of the then bayou, across the width of the west bank of the 
Southwest Pass? 

Taking into consideration the facts that the proclamation 
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of January 30, 1841, reserving sections 10 and 11 was based 
upon section designations ( other than Wagner’s and Fitz- 
gerald’s Islands specifically named), that the Fitzgerald 
pre-emption claim was in litigation and known at that time, 
that it was recognized in the proclamation comments that 
the sections had not been officially designated, that Connelly 
established a monument for the southernmost corner of 
section 11 (section 8 in his field notes), the conclusion which 
appears most reasonable is that section 11 (then section 8) 
is limited on its southern boundary at the bayou found 20.00 
chains, S 70° W from the common corner of sections 10 and 
11 (then sections 7 and 8) ; and at that place where Connelly 
raised his last monument. A quotation from Connelly’s 
field notes is helpful: 


“Survey of Section 11 from the lower front 

13:00 corner of sec. 10 ran S 70°W * * ® to another 
[bayou] 2.00 Iks. wide C. NW they meet at about 
15 chs distant to a post on the upper side of a 

20.00 Bayou there is about two acres of dry land on 
this section and the residence of the revenue 
officer for the Southwest Pass is situated on this 
section.’? (Connelly’s Field Notes, 1836) (Un- 
bound). 


It may be mentioned that the south and west boundaries of 
section 11 were never surveyed, and that Louisiana was 
granted ‘‘ All the unsurveyed Sea Marsh West of lots front- 
ing on Southwest pass ° ° *, —exception such portions as 
are reserved by proclamation of the President of the United 
States dated 31st Jany. 1841 °° ° estimated 480 acres * * *.”’ 
Consideration must be given to the effect of the reservation 
of January 30, 1841. The most reasonable interpretation 
of the language in the selection list, not forgetting the 
analysis given above, is that the ‘comsurveyed sea marsh”’, 
wherever it may have existed ‘‘ West of lots fronting on the 
South West pass’’ extended across the entire width of the 
right bank of the Pass. As was pointed out previously, 
Louisiana could have taken, under the swamp-land grants, 
to the fourth island south of ‘‘four feet Channel’’ as located 
on the Chas. Ellet 1851 map, supra. It must be now held 
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that Louisiana did take the swampy lands southwesterly 
of the section 11 projected sideline, on the upper side of 
the bayou indicated in Connelly’s field notes, to that island, 
plus actual accretions to those then existing sea marsh is- 
lands. This necessarily casts doubt on the validity of 
parcels III and V of lease BLM 013997, and establishes 
that portions of parcel VI in application BLM 036377 are 
accretions to those sea marsh islands which are considered 
to have passed to the State of Louisiana. 

Therefore, (1) the present record title holder of lease 
BLM 013997 is given 30 days in which to show cause why 
that lease should not be held for cancellation insofar as 
those parts of parcels III and V thereof cover lands south- 
westerly of the projected south sideline of section 11 as 
established above; and (2) the applicant in BLM 036377 
is given 30 days in which to show cause why the description 
of parcel VI in application BLM 036377 should not be 
reformed to delete therefrom so much of that parcel as 
covers lands within the West Bay side of the bayou known 
as Lighthouse Bay as is traced upon the supporting refer- 
ence maps and documents filed with that case (and also 
filed with BLM-A 036376), because these lands are herein 
considered accretions to the swamp and overflowed lands 
granted to the State of Louisiana under the Act of March 
2, 1849 (9 Stat. 352). 

It is realized that many new points have been raised by 
the Bureau in this decision which were not before in issue 
between the applicants nor has an opportunity been 
afforded the parties in interest to answer these issues. 
Therefore, all parties are given 30 days in which to show 
cause, and to submit evidence and briefs, if they desire, 
why action should not be taken in accordance with the 
views expressed herein. 

To summarize the holdings for administration action, 
they are: (1) application BLM-A 036376 is subject to re- 
jection in its entirety because there are no acquired lands 
covered in the application; (2) applications BLM-A 037435 
through 037439 are subject to rejection in entirety for the 
same reason; (3) application BLM 036377 is subject to re- 
jection as to parcels I, II, III, IV, and V because the de- 
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scriptions therefor are not connected with a corner of the 
public land surveys; (4) application BLM 042017 will be 
remanded to the Eastern States Office for consideration as 
an offer to lease the lands described therein if cause is not 
shown; (5) application BLM 036377 held for rejection as 
to parcel VI pending the submission of evidence why the 
description should not be revised; (6) lease BLM-A 015383 
noted subject to adverse action by the United States; (7) 
lease BLM 013997 noted held for cancellation on order to 
show cause; and (8) the Petition for Recision of Slant Drill 
Permit BLM 039139 rejected. 


Epwarp WoozLey, 
Director. 
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Exursrr 64 or ADMINISTRATIVE RECORD 


June 18, 1956. 
BLM-036377 Louisiana 


Supervisor, 

Eastern States Office, 
Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Deak Sr: 


The beginning point of the land described in Parcel I 
of my application number BLM-036377, filed on January 
27, 1954, may also be identified as: 


‘‘Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
meridian, as shown on the General Land Office Plat 
of said Township, which was approved May 18, 1842; 
thence South 12,760 feet and West 6080 feet to the 
point of beginning to-wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning 
point shown therein as: ‘‘Beginning at the Northeast cor- 
ner of the West half of the Southeast quarter of Section 
46, Township 24 South, Range 30 East, Louisiana Meridian, 
as shown on a map made under the direction of a board 
of U. S. Engineers in March and April, 1898;’’. 


Yours very truly, 
Hewry S. Morcan. 
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Exermrr 65 or ApMuristTRaTIve REcorpD 
June 18, 1956. 
BLM-036377 Louisiana 


Supervisor, 

Eastern States Office, 
Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Deak Sr: 


The beginning point of the land described in Parcel II of 
my application number BLM-036377, filed on January 27, 
1954, may also be identified as: 


“‘Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
meridian, as shown on the General Land Office plat of 
said township which was approved May 18, 1842, thence 
South 14,900 feet and West 2,910 feet to the point of 
beginning, to wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘‘Beginning at the intersection of the 
Westerly shoreline of East Bay and the North line of Sec- 
tion 1, Township 25 South, Range 30 East, Louisiana 
Meridian, as shown on a map made under the direction of 
a board of U. S. Engineers in March and April, 1898;’’. 


Yours very truly, 
Henny S. Morean. 
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Exauzrr 66 or ApMrinistrative Recorp 
June 18, 1956. 
BLM-036377 Louisiana 
Supervisor, 
Eastern States Office, 
Bureau of Land Management, 


Department of the Interior, 
Washington 25, D. C. 


Deak Sr: 


The beginning point of the land described in Parcel III of 
my application number BLM-036377, filed on January 27, 
1954, may also be identified as: 


“‘Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Lonisiana 
Meridian, as shown on the General Land Office plat of 
said township, which was approved May 18, 1842, thence 
South 18,040 feet and West 6,080 feet to the point of 
beginning, to wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘‘Beginning at the Northwest corner of 
the Northeast quarter of the Southeast quarter of Section 
2, Township 25 South, Range 30 East, Louisiana Meridian, 
as shown on @ map made under the direction of a board 
of U. S. Engineers in March and April, 1898;’’. 


Yours very truly, 
Henry S. Moraan. 
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Exarerr 67 or ApMinisTEatIvE RECORD 
June 18, 1956. 
BLM-036377 Louisiana 


Supervisor, 

Eastern States Office, 

Burean of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Deaz Sr: 


The beginning point of the land described in Parcel IV of 
my application number BLM-036377, filed on January 27, 
1954, may also be identified as: 


“Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on the General Land Office Plat of 
said township, which was approved May 18, 1842, thence 
South 20,680 feet and West 11,360 feet to the point of 
beginning to-wit :’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘‘Beginning at the Southeast corner of 
the Southwest quarter of the Southeast quarter of Section 
3, Township 25 South, Range 30 Hast, Louisiana Meridian, 
as shown on a map made under the direction of a board of 
U.S. Engineers in March and April 1898 ;”’ 


Yours very truly, 


Hewey S. Morean. 
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Exurrr 68 or ADMINISTRATIVE RECORD 
June 18, 1956. 
BLM-036377 Louisiana 


Supervisor, 

Eastern States Office, 
Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sr: 


The beginning point of the land described in Parcel V of 
my application number BLM-036377, filed on January 27, 
1954, may also be identified as: 


“‘Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on the General Land Office Plat of 
said Township, which was approved May 18, 1842; 
thence South 18,040 feet and West 13,010 feet to the 
point of beginning to-wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘‘Beginning at the intersection of the 
right bank of Southwest Pass and the North Boundary of 
the South half of Section 3, Township 25 South, Range 30 
East, Louisiana Meridian, as shown on a map made under 
the direction of a board of U. S. Engineers;”’ 


Yours very truly, 


Hewry S. Morcan. 
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Exuzrr 69 or ADMINISTRATIVE RECORD 
June 19, 1956. 
BLMA-036376 Louisiana 


Supervisor, 

Eastern States Office, 

Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sir: 


The beginning point of the land described in Parcel I of 
my application number BLMA-036376, filed on January 27, 
1954, may also be identified as: 


“Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on the General Land Office Plat 
of said Township, which was approved May 18, 1842; 
thence South 12,760 feet and West 6080 feet to the 
point of beginning to-wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘‘Beginning at the Northeast corner 
of the West half of the Southeast quarter of Section 46, 
Township 24 South, Range 30 Hast, Louisiana Meridian, 
as shown on a map made under the direction of a board 
of U. S. Engineers in March and April, 1898;”. 


Yours very truly, 
Hewrny S. Morcan. 
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Exurrt 70 or ApmuvisteatTive Recorp 


June 19, 1956. 
BLMA-036376 Louisiana 


Supervisor, 

Eastern States Office, 

Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sr: 


The beginning point of the land described in Parcel II of 
my application number BLM A-036376, filed on January 27, 
1954, may also be identified as: 


‘“‘Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on the General Land Office plat 
of said township which was approved May 18, 1842, 
thence South 14,900 feet and West 2,910 feet to the 
point of beginning, to wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘‘Beginning at the intersection of the 
Westerly shoreline of East Bay and the North line of Sec- 
tion 1, Township 25 South, Range 30 East, Louisiana 
Meridian, as shown on a map made under the direction of 
a board of U. S. Engineers in March and April, 1898;’’. 


Yours very truly, 
Henry S. Monrean. 
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Exuzsrr 71 or ApMINIsTRATIVE Recorp 
June 19, 1956. 
BLMA-036376 Louisiana 


Supervisor, 

Eastern States Office, 

Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sir: 


The beginning point of the land described in Parcel III of 
my application number BLMA-036376, filed on January 27, 
1954, may also be identified as: 


“‘Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on the General Land Office plat of 
said township, which was approved May 18, 1842, 
thence South 18,040 feet and West 6,080 feet to the 
point of beginning, to wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘Beginning at the Northwest corner of 
the Northeast quarter of the Southeast quarter of Sec- 
tion 2, Township 25 South, Range 30 East, Louisiana 
Meridian, as shown on a map made under the direction of 
a board of U. S. Engineers in March and April, 1898;”’. 


Yours very truly, 
Hewny S. Morsay. 
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Exurrr 72 or Apmrnistrative Recorp 
June 19, 1956. 
BLMA-036376 Louisiana 


Supervisor, 

Eastern States Office, 

Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sm: 


The beginning point of the land described in Parcel IV of 
my application number BLMA-036376, filed on J anuary 27, 
1954, may also be identified as: 


‘“‘Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on the General Land Office Plat of 
said township, which was approved May 18, 1842, 
thence South 20,680 feet and West 11,360 feet to the 
point of beginning to-wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning 
point shown therein as: ‘‘Beginning at the Southeast 
corner of the Southwest quarter of the Southeast quarter 
of Section 3, Township 25 South, Range 30 East, Louisiana 
Meridan, as shown on a map made under the direction of 
a board of U. S. Engineers in March and April, 1898;’’. 


Yours very truly, 
Henry S. Morcan. 
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Exar 73 or ADMINISTRATIVE RECORD 
June 19, 1956. 
BLMA-036376 Louisiana 


Supervisor, 

Eastern States Office, 

Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sr: . 


The beginning point of the land described in Parcel V of 
my application number BLMA-036376, filed on January 27, 
1954, may also be identified as: 


“Commencing at the Southeast corner of fractional 
Section 3, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on the General Land Office plat 
of said Township, which was approved May 18, 1842; 
thence South 18,040 feet and West 13,010 feet to the 
point of beginning to-wit:’’ 


If you prefer, the above description of the beginning point 
may be used as further identification of the beginning point 
shown therein as: ‘Beginning at the intersection of the 
right bank of Southwest Pass and the North Boundary of 
the South half of Section 3, Township 25 South, Range 
30 East, Louisiana Meridian, as shown on a map made under 
the direction of a board of U. S. Engineers;”’ 


Yours very truly, 
Henry S. Morean. 
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Filed July 10, 1956 


Exurr 74 or Apmrvisrrative REcorp 


Tep R. Strom, Pusric Domary Orrer To Lease anp LEASE FOR 
Om axp Gas BLM 042877 


The terms and conditions of the offer are not in controversy 
and are omitted. 


Lanp Descrrerion 


Commencing at the lower front corner of Lot 18, T-23-S, 
R-32-E, as shown on the official township plat representing 
the survey of T-22 and 23-S, R-32-E, Southeastern District 
Louisiana West of Mississippi River approved by Surveyor 
General of Louisiana September 25, 1875; thence S 37° 43’ 
50” W—74, 521 feet to the point of beginning, being a point 
on the mean low water line of the present left descending 
bank of Southwest Pass and having Louisiana State Plane 
Coordinates: X—2,622,650 feet, Y=112,000 feet; thence 
southwesterly along the mean low water line of the present 
left descending bank of Southwest Pass a distance of 25,000 
feet, more or less, to the most southwesterly point on the 
East Jetty of Southwest Pass where said bank of Southwest 
Pass intersects the present shoreline of East Bay and/or 
the Gulf of Mexico; thence northeasterly along the present 
shoreline of East Bay and/or the Gulf of Mexico a distance 
of 32,000 feet, more or less, to the intersection of said 
present shoreline and the north bank of Mudpan Bayou 
as shown on the ‘‘Mudpan Bayou Quadrangle’? which was 
prepared by the U. S. Geological Survey in 1935; thence 
northwesterly along the north bank of Mudpan Bayou as 
shown on the aforesaid Quadrangle a distance of 4,500 feet, 
more or less to a point on the mean low water line of the 
present left descending bank of Southwest Pass; thence 
southwesterly along said bank of Southwest Pass a distance 
of 7,200 feet, more or less, to a point of beginning; con- 
taining 1660 acres, more or less. 
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Filed July 10, 1956 
Exazerr 75 or ADMINISTRATIVE ReEcorD 


Trp R. Strom, Pusiic Domarn OFFER TO LEasE AND LEASE FOB 
Ow anv Gas BLM 042878 


The terms and conditions of the offer are not in controversy 
and are omitted. 


Laxp Description 


Commencing at the lower front corner of Lot 18, T. 23 S., 
R. 32 E., as shown on the official township plat representing 
the survey of T. 22 and 23 S., R. 32 E., Southeastern 
District Louisiana West of Mississippi River, approved by 
Surveyor General of Louisiana September 25, 1875; thence 
S 39° 00’ 38” W—78,337.0 feet to the point of beginning, 
being a point on the mean low water line of the present 
right descending bank of Southwest Pass and having Loni- 
siana State Plane Coordinates: X—2,618,980 feet, Y= 
110,000 feet; thence southwesterly along the mean low 
water line of the present right descending bank of South- 
west Pass a distance of 21,000 feet, more or less, to the 
most southwesterly point on the West Jetty of Southwest 
Pass where said right descending bank intersects the pres- 
ent shortline of West Bay and/or the Gulf of Mexico; 
thence northeasterly along the present shoreline of West 
Bay and/or the Gulf of Mexico a distance of 36,000 feet, 
more or less, to the intersection of said shoreline with a line 
having an alignment perpendicular to the present thread 
of Southwest Pass which passes through the lower front 
corner of Section 9, T. 24S., R. 30 E., as shown on the official 
township plat of T. 24 S., R. 30 E., and R. 31 E., approved 
by Surveyor General of Louisiana May 18, 1842; thence 
southeasterly along said perpendicular line a distance of 
1800 feet, more or less, to a point on the mean low water 
line of the present right descending bank of Southwest 
Pass; thence southwesterly along said bank of South- 
west Pass a distance of 12,000 feet, more or less, to the 
point of beginning; containing 1670 acres, more or less. 


Exursrr 76 or ADMINISTRATIVE REcorD 


Letter dated July 9, 1956, from Ted R. Strom to ESLO, 
transmitting Ex. 74 for filing, together with a composite 
map consisting of portions of Mississippi River Commission 
quadrangle sheets captioned ‘‘East Delta’’, ‘‘West Delta’’, 
and ‘‘Southwest Pass’’, showing the location of the lands 
described in Ex. 74. Letter and map omitted. 


Exuzrr 77 oF ADMINISTRATIVE REcoRD 


Letter dated July 9, 1956, from Ted R. Strom to ESLO, 
transmitting Ex. 75 for filing, together with a composit 
map consisting of portions of Mississippi River Commis- 
sion quadrangle sheets captioned ‘‘East Delta’’, ‘‘West 
Delta’’, and ‘‘Southwest Pass’’, showing the location of 


the lands described in Ex. 75. Letter and map omitted. 
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Filed BLM September 10, 1956 
Exursrr 78 or ADMINISTRATIVE RecorD 
To the Director, Bureau of Land Management :— 


In response to the order to show cause contained in the 
decision of the Director herein, dated June 7, 1956, Floyd 
A. Wallis shows as follows :— 


a 


As the applicant under BLM 042017, Wallis filed his 
protest against Morgan’s application BLM 036377. The 
decision of June 7, 1956 sustains Wallis’ protest and holds 
BLM 036377 for rejection as to parcels I through V, and 
remands BLM 042017 to the Eastern States Supervisor’s 
office ‘‘for action in issuance of a lease should all be found 
regular.’’ (p. 29). This conclusion is correctly reached 
on the basis of one of the independent grounds of Wallis’ 
protest, to wit, the fact that the metes and bounds descrip- 
tion contained in Morgan’s said application is not con- 
nected with a corner of the public land surveys as required 
by 43 CFR 192.42(d) (1954 Supp.). 

We adhere to our position that the description contained 
in Morgan’s BLM 036377 is insufficient to identify the lands 
requested and that on that independent ground as well 
Wallis’ protest should be sustained. The decision of June 
7, 1956 states concerning this point: 


‘‘ Although the descriptions of Parcels I through V 
of BLM 036377 are not so accurate that an average 
person could identify the land, it was the opinion of 
the Office of Cadastral Engineers that the identical 
descriptions in BLM A-036376 were identifiable metes 
and bounds descriptions sufficient for one familiar with 
metes and bounds descriptions to identify the land as 
common surveying and engineering practices demand 
eee (p. 26). 


The reasons for requiring an accurate description in 
oil and gas lease offers has very recently been restated in 
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Columbian Carbon et ano., 63 LD. 166, 170 (1956) to be 
as follows :— 


‘*An accurate description is essential to enable the 
processing of an application and the administration 
of the land. It is equally essential to inform all sub- 
sequent applicants and other interested persons that 
an application for the land has already been filed. 
Margaret Prescott, 60 I.D. 341 (1949).”” 


To state, as the decision of June 7, 1956 does, that the 
descriptions of Parcels I through V are not so accurate 
that an average person could identify the land, is to con- 
cede that they do not satisfy the Department’s require- 
ments as to accuracy. Such descriptions cannot reason- 
ably be said ‘‘to inform all subsequent applicants and other 
interested persons that an application for the land has al- 
ready been filed.” The ‘‘average person”’ is clearly en- 
compassed in the phrase ‘‘all subsequent applicants and 
other interested persons.’’? And surely it is not contem- 
plated, as the above quoted portion of the decision appears 
to envisage, that such persons be required to hire a cadas- 
tral engineer in order to identify the land covered by an 
offer on file. In any case, the record demonstrates that 
even the engineers of the Bureau of Land Management 
and the Corps of Engineers could not identify the land 
covered by BLM A-036376 upon the basis of the description 
contained in it. For example, on February 15, 1954, one 
of the Bureau cadastral engineers said concerning BLM 
A-036376: ‘‘The areas in this application are unsurveyed, 
and the description is poor, to determine the actual area.’? 
And on April 19, 1955, the Corps of Engineers referred to 
BLM A-036376 as having been ‘‘returned without action 
inasmuch as the lands could not be accurately identified.” 
See Appellant’s Brief in Rebuttal, including Exhibit A, 
Wallis v. Morgan (BLM A-036376; BLM A-037435— 
037439). How, then, could ‘‘all subsequent applicants and 
other interested persons,” including the ‘‘average person,”’ 
be expected to identify the land covered by BLM 036377 or 
BLM A-036376 on the basis of the descriptions contained 
in them? 
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It is clear that offer BLM 036377 failed to satisfy the 
requirements of 43 CFR 192.42(d) (1954 Supp.) that ‘‘Hach 
offer must describe the lands * * ° if not surveyed, by a 
metes and bounds description °° * ’’ and that, as provided 
in paragraph 9 of the General Instructions,' the offer must 
be rejected and ‘‘will afford the applicant no priority if 
[since]: (a) The land description is insufficient to identify 
the lands * * * ”’ 

We are not aware of any precedent for a different con- 
clusion and the decision of June 7, 1956 cites none. On 
the contrary, Columbian Carbon Company et amo., 63 LD. 
166 (1956), Margaret Prescott, 60 ID. 341 (1949), and 
other decisions of the Department cited below,” require 
that Wallis’ protest against BLM 036377 should also be 
sustained on the independent ground of the insufficiency 
of its descriptions to identify the land requested.* 

We repeat as if herein set forth in full the contents of 
Wallis’ protest against BLM 036377 dated and filed on 
March 26, 1956, and of the Reply of Protestant dated and 
filed on May 2, 1956. See also part II-B of Brief of Appel- 
lant, p. 13 et seq.; and Appellant’s Brief in Rebuttal; both 
in Wallis v. Morgan (BLM A-036376, BLM A-037435— 
037439). 

2 


As the applicant under BLM A-037435 through 037439 and 
as the protestant against Morgan’s application BLM A- 
036376, Wallis preserves his rights and repeats as if herein 
set forth in full the contents of the Brief of Appellant 
and the Appellant’s Brief in Rebuttal in Wallis v. Morgan 
(BLM A-036376, BLM A-037435—037439). 

By the decision of June 7, 1956, Wallis’ petition for the 
rescission of the ‘‘Permit to Drill Slant Wells,’’ numbered 
BLM A-039136, granted to The California Company, is 
both ‘dismissed’? (p. 2) and ‘‘rejected’’ (p. 34); and 


1 Form No. 41158, Fourth Edition (Sept. 1953), current when BLM 
036377 was filed and in fact used by Morgan. 

2 Ernest W. Sawyer, Jr., A-26573 (Jan. 27, 1958); John W. Luce, 
A-26261 (Feb. 4, 1952); Roland Egan, A-25674 (Nov. 7, 1949); H. L. 
Rath et al., 60 ID. 225 (1948); Anna L. Schramm, 51 L.D. 303 (1925). 

3 The same holds true for BLM A-036376. 
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Wallis’ request for consolidation of the proceedings re- 
specting said petition with those concerning priority as 
between Wallis’ BLM A-037435 through 037439 and Mor- 
gan’s BLM A-036376, is denied (p. 2). 

We repeat as if herein set forth in full the contents of 
Wallis’ Petition for Rescission of Permit filed August 9, 
1955; and of the letter of his attorney to Solicitor Arm- 
strong, dated August 15, 1955, in which the request for 
consolidation is made. 

After Wallis’ said petition for rescission and request for 
consolidation were filed, Wallis filed his application BLM 
042017 and his protest against Morgan’s BLM 036377. 
Therefore, Wallis hereby supplements said petition and 
request by stating that they are made by him also as the 
applicant under BLM 042017 and the protestant against 
BLM 036377. 

In the said petition for rescission, there are set forth 
eight independent grounds for rescinding the slant well 
permit, including three independent grounds (par. 4) for 
concluding that the issuance of the permit was not au- 
thorized by Section 29 of the Mineral Leasing Act (30 
U.S.C., sec. 186). 

The Director’s decision states that if a leaseholder under 
the Mineral Leasing Act ‘‘has no standing to attack the 
issuance of a slant drilling permit, a fortiori, an applicant 
has no standing.’? But the Director thus reaches an a 
fortiori conclusion upon the basis of a wholly erroneous 
premise. For even if it be assumed arguendo, though in- 
correctly as we contend, that the Mineral Leasing Act au- 
thorizes the issuance of a slant well drilling permit, we do 
not see why it would follow that a lessee would have no 
standing to attack the issuance of such a permit on land 
covered by his lease. Certainly the mere fact that section 
29 of the act provides that leases ‘‘shall reserve to the 
Secretary * * * the right to permit upon such terms as he 
may determine to be just’’ certain easements or rights of 
way and that ‘‘during the life of the lease [the Secretary] 
is authorized to issue such permits’’ cannot conceivably 
be a premise for any such conclusion. For the Secretary 
may or may not exercise the right reserved or the authority 
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delegated. If he does exercise it, the terms of the permit 
are to be fixed by him. And operations under it are super- 
vised by him.‘ It would, be strange indeed if a lessee would 
have no standing to attack such a permit, to present to 
the Secretary his view8 concerning, and his objections to 
it or to its terms or operations under it, since such opera- 
tions might well seriously injure or damage his wells and 
property and vitally affect, interfere with and prejudice 
his operations and production under his lease.®> By the 
same token, Wallis as an applicant for a lease, a prospective 
lessee, has standing similarly to attack such a permit and 
to present his views and objections, more particularly in 
the light of the circumstances and for the reasons set forth 
in Wallis’ petition for rescission and in the letter of his 
attorney to the Solicitor. 


September, 1956. 
Harry M. EpeLstTErn, 
Attorney for Floyd A. Wallis. 


4 Sections 4 through 8 of permit issued herein. 
5 That these dangers are potential is recognized in sections 3, 6 and 7 
of the permit here involved. 
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Filed BLM September 10, 1956 


Exursrr 79 or ApmrnisTRaTIve Recorp 


Response to Resection or Morcan Appuications BLM-A 
036376 anp BLM 036377 (Paxcets I-V) anp To ALLOWANCE 
or Wauus Appiication BLM 042017 (June 7, 1956, BLM 
Decision) 


Statement 


We are here concerned with two sets of conflicting ap- 
plications for non-competitive oil and gas leases. Henry 
S. Morgan, the senior applicant, filed two applications 
for the same land, one under the Mineral Leasing Act 
of February 25, 1920 (BLM 036377), and the other under 
the Mineral Leasing Act for Acquired Lands of August 
7, 1947 (BLM-A 036376). Both applications were filed on 
January 27, 1954. 


Some four months later, on June 2, 1954, Floyd A. Wallis 
filed five applications (BLM-A 037435-037439, inclusive) 
under the Acquired Lands Act purporting to cover portions 
of Parcels I, II, III, IV and V, respectively, of Morgan’s 
application. Over two years after Morgan filed, Wallis 
filed a public domain application on March 8, 1956 (BLM 
042017) purporting to cover portions of the same land 
described in Morgan’s BLM 036377. 

As to the acquired lands applications, this matter is here 
on appeal by Wallis from the Eastern States Supervisor’s 
dismissal of his protest against Morgan’s application 
BLM-A 036376. The Supervisor’s decision turned on the 
application of the acquired land rulings in S. J. Hooper, 
A-26976 (August 3, 1954) and A-26996 (August 28, 1954). 
The Bureau did not consider the Hooper phase since it 
found that the lands were public domain and not acquired, 
and rejected both Morgan’s and Wallis’ acquired lands ap- 
plications on that ground (Op., pp. 2, 24, 34). 

As to the public domain applications, this matter is here 
on protest filed March 26, 1956, by Wallis against the 
allowance of Morgan’s application BLM 036377 (Parcels 
I to V). Wallis asserts that he was the first-qualified 
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applicant under his newly filed (March 8, 1956) public 
domain application (Op., pp. 1, 25) for three reasons: 
(1) that Morgan had filed 4 instead of 5 copies of the land 
description and maps to his application in violation of 
43 CFR 192.42(b); (2) that Morgan failed to connect his 
metes and bounds description to the corner of a public 
land survey under 43 CFR 192.42(d); and (3) that the 
descriptions of Parcels I to V of Morgan’s application are 
insufficient to identify the land (Op., p. 25). 

The Bureau rejected, as ill founded, Wallis’ assertion 
that only 4 copies of the description and map had been 
filed. All 5 copies were filed. It also rejected Wallis’ 
third contention that the metes and bounds descriptions 
were not sufficient to identify the land. The Bureau held 
that the metes and bounds descriptions were sufficient to 
identify the lands (Op. pp. 26, 27). This left Wallis to 
his contention that the failure to connect to a public land 
corner was fatal. 

On this the Bureau concluded that connection was manda- 
tory and held Morgan’s public domain application (BLM 
036377) subject to rejection (Op. pp. 26-29). The Bureau 
stated that to satisfy 43 CFR 192.42(d) the metes and 
bounds descriptions must be connected ‘‘to one of the sec- 
tion or lot corners established by Connelly’s survey * * °”’ 
made in 1836 (Op. p. 27). This was so even if ‘‘no actual 
public land survey corners are available’’, as is the case 
here (Op. p. 29). 

The Bureau cited the line of cases holding that the 
failure to describe unsurveyed lands by metes and bounds 
is fatally defective against an intervening applicant (Op. 
pp. 28-29). It treated the connection to a public land cor- 
ner as a requirement, on par with the metes and bounds 
description requirement, and held Morgan’s public domain 
application subject to rejection as to Parcels I to V (Op., 
pp. 28-29). 


307 
Applicable Regulations and Lease Form Instructions 
The pertinent regulations provide as follows: 


Regulation 43 CFR 192.42(d) (1949 ed. pocket supp.) 
(Circular 1823, June 21, 1952, 17 F.R. 5615) 


* * * Each offer must describe the lands * * ° if 
not surveyed, by a metes and bounds description con- 
nected with a corner of the public land surveys by 
course and distance * °* °. 


Regulation 43 CFR 192.42(g) (1949ed. pocket supp.) 
(Circular 1794, 16 F.R. 7419, July 28, 1951) 


An offer will be rejected and returned to the offeror, 
and it will confer no priority if it is not completed in 
accordance with the regulations in Parts 191 and 192 
and the instructions printed on the lease form * * °. 


Regulation 43 CFR 192.42(g)(1)(i) (1954 rev. ed.) (Cir- 
cular 1875, 19 F.R. 4191, July 2, 1954) 


* * * an offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: 


(i) The land description is insufficient to identify 
the lands * * °. 
Lease form instructions 


9. The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: 


(a) The land description is insufficient to identify the 
lands * ° °. 


Question Presented 


Whether an offer to lease is subject to rejection and the 
applicant loses his priority, where the description of un- 
surveyed lands is sufficient to identify the lands, but in 
terms is not connected with a corner of the public land 
survey by course and distance? 
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Discussion 


The Bureau agrees that Morgan’s metes and bounds 
descriptions are sufficient to identify his Parcels I to V 
(Op., pp. 26, 27). But the Bureau holds that, even though 
the land is sufficiently identified, the lease offer is fatally 
defective under 43 CFR 192.42(d) unless the land is ‘‘de- 
scribed by metes and bounds connecting that description 
with a corner of the public land survey by courses and dis- 
tances’? (Op. p. 29). It holds this to be true even though 
there are not actual public land survey corners available as 
a point of reference to which the connection can be made 
(Op., p- 29). 


L Where the metes and bounds description is sufficient 
to identify the lands, the applicant does not lose priority 
for failure to connect to a public land survey corner. 


The Bureau confined its consideration to 43 CFR 192.42 
(d) and did not take into account the instructions to Morgan 
on the back of his lease form or Regulation 43 CFR 
192.42(g), effective July 2, 1954, defining the situations 


where a lease offer will be rejected without priority. Regu- 
lation 43 CFR 192.42(d) calls for a metes and bounds 
description of unsurveyed lands connected with 2 corner 
of the public land surveys by course and distance. That 
regulation was in force when Morgan filed (January 27, 
1954) and when Wallis filed (March 8, 1956) (Cireular 
1823, 17 F.R. 5615, June 21, 1952). 


A. The connection to a public land survey corner is not 
mandatory where the description identifies the land with- 
out the connection. In the law of conveyancing, descrip- 
tions serve one overriding purpose—to identify the land. 
The Secretary’s regulations were designed to carry out 
that purpose. Regulation 43 CFR 192.42(d) calls for a 
metes and bounds description connected with a corner of 
a public land survey by courses and distances. Description 
and, connection are not on par. Description is mandatory. 
Description means identification of the land. Identification 
segregates the land so that another seeking an oil and gas 
lease is in no way misled or confused, and the Government 
may ascertain the location of the land. Connection to a 
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public land corner is not mandatory. It may be an aid, 
but not a necessity to identification. To be sure, there 
may be instances where, without connection to a public 
land corner, identification is impossible. In such a case, 
connection would be mandatory. This is not such a case, 
since here, as the opinion holds, the lands have been ade- 
quately identified without the connection. To the extent 
that the regulation calls for aids to the description which 
go beyond identification of the land, it is directory and not 
mandatory. 

It seems to us that the contrary view would create sub- 
stance out of form. It would give weight to words (con- 
nected to a survey corner) without regard to purpose 
(identification of the land). The Secretary is under no 
compulsion so to construe his regulations. There is no 
valid basis for a construction that the words calling for 
& connection carry the same weight as the words calling 
for a metes and bounds description. 

As pointed out in the opinion, except for this case, there 
has never been a decision in the history of the Department 
holding the connected-to-a-survey-corner phraselogy man- 
datory (Op. p. 29). The cases discussed in the opinion 
(pp. 28-29) do not stand for that proposition. They hold 
only that, if the description does not identify the land, the 
application must be rejected without priority. We agree 
with that principle. But, we respectfully submit, there 
is no support for the view that identification of the land 
and a recitation of connection to a public land survey 
corner not necessary to identify the land are equal manda- 
tory requirements. 

The opinion discusses some aspects of the history of the 
regulations defining description requirements (Op., pp. 
27-28). But nothing in that history supports the view that 
connection to a public land corner is mandatory regardless 
of whether the land is otherwise identified by the metes and 
bounds description. It is revealing that from the beginning 
identity, not connection, was the crux. The first regulation 


1 This is shown on the face of the Luce opinion and is confirmed by 
examination of the case files in the Egan and Prescott cases, all cited in 
the Bureau’s opinion at page 28. The Newman case also cited in the 
June 7, 1956, opinion does not deal with descriptions. 
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on the subject specified (Cirenlar No. 672 (1920), 47 L.D. 
437): 


(d) * * * In order to properly identify unsurveyed 
lands, great care should be taken, and tf practicable the 
metes and bounds description should be connected by 
course and distance with some corner of the public 
land surveys. [Emphasis supplied.] 


The emphasis of the regulation was on identification. The 
regulation was never explicity amended. In the codifica- 
tion into the Code of Federal Regulations, the language of 
Cireular No. 672 was curtailed to call for a ‘‘metes and 
bounds description connected with a corner * * * ’’ (43 CFR 
192.23(d) (1940) ; 43 CFR 192.42(a) (4) (1949 ed.) ; 43 CFR 
192.42(d) (1954 rev. ed.)). The codification omitted the 
opening lines giving the reason for the regulation (‘‘to 
properly identify’’) and the ‘‘if practicable * * ° should 
be’’ phraseology. 

We see then that the change in the Circular No. 672 
phraseology arose out of the codification. It was not the 
case of an amendment deliberately designed to put descrip- 
tion and connection on par as equal mandatory require- 
ments. The change merely reflected the codifier’s deletion 
of excess verbiage and his selection of words to express 
the intent of Circular No. 672. We are entitled to look at 
the regulation before codification to ascertain the purpose, 
spirit and intent of the regulation as codified. The Bureau’s 
opinion overlooks this. Compare United States v. Grainger, 
346 U.S. 235, 248 (1953): ‘‘Codification contemplates, im- 
plies and produces continuity of existing law in clarified 
form rather than its interruption ;’’ United States v. Sischo, 
262 U.S. 165, 169 (1922): A codification is ‘‘not lightly to 
be read as making a change, although, of course, it may 
do so.’’ Read in the light of the intent of the regulation 
as initially promulgated in Circular No. 672 and in view 
of the absence of express amendment, it seems clear that 
the connection provision is not mandatory. 

The opinion points to the regulations governing descrip- 
tion of oil and gas lands in Alaska. It quotes extensively 
from Circular No. 905, calling for connection to a ‘‘monu- 
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ment of an approved public-land survey’’ ‘‘where circum- 
stances permit,’’? otherwise mandatorily to ‘‘permanent 
monuments’’ capable of identification. The Bureau ex- 
plains that these provisions were initially codified without 
substantial change but that later, by amendment of Decem- 
ber 28, 1950, connection to a public land corner was manda- 
tory if the lands were within two miles of an approved 
public land survey corner and if beyond the two-miles limit 
the mandatory connection to a natural monument was con- 
tinued (Op., pp. 27-28). (Cireular No. 1778, 15 F.R. 9355, 
December 28, 1950). The opinion concludes (p. 28) : 


* * * Since these provisions are only applicable to 
Alaska, they emphasize that in the States, the require- 
ment for connection to a public land survey corner is 
more than directory. 


It does not seem to us that such a deduction is justified. 
First, the very fact that two different sets of regulations 
exist establishes that there is no parallel between the 


Alaskan and stateside situations. Different conditions 
called forth different regulations. The two sets of regula- 
tions are exclusive of each other. The express amendment 
of the Alaskan regulations in 1950 and the complete 
absence of deliberate amendment of the stateside regula- 
tions are not proof that it was the intent of the stateside 
regulations to make connection mandatory. The two things 
are totally unrelated. 

Second, in one case (stateside), the codifier omitted 
language and in the other (Alaska), he did not. The two 
sets of regulations stood in the code without change until 
December 28, 1950. Then by deliberate amendment the 
Alaska regulations were modified to require connection 
within two miles and to impose the new and harsh require- 
ment that the corners of the metes and bounds descriptions 
were to be marked on the ground by posts or mounds. 
(This latter requirement is overlooked in the Bureau’s 
opinion.) The deliberate amendment of the Alaskan regula- 
tions to require connection within two miles and to require 
marking the metes and bounds corners on the ground em- 
phasizes the difference in conditions between stateside and 
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Alaska. It does not support the deduction that the state- 
side regulations mandatorily require connection even 
though there is no comparable deliberate amendment re- 
quiring connection. 

The instructions on the back of the lease form confirm 
that the connection-to-a-public-land-survey-corner language 
is directory, not mandatory. That identification, not con- 
nection, is the critical objective of 43 CFR 192.42(d) is 
borne out by the instructions on the back of the lease form 
filed by Morgan. Instruction No. 9 informed Mr. Morgan 
that his lease offer would be rejected with loss of priority 
if ‘‘the land description is insufficient * * *.’’ It did not 
recite that failure to connect to a public land corner would 
mean rejection with loss of priority. There is nothing here 
to warn the applicant that, even if he obeyed the instruc- 
tion and identified the land, his application would be re- 
jected without priority if he failed to connect to a public 
land survey corner. 

Instruction No. 9 on the lease form omitted the words 
of 192.42(d) calling for a connection, although the other 
language of 192.42(d) was carefully repeated or para- 
phrased in the instructions. The reason for the omission 
is apparent. If the land was identified, there was to be no 
loss of priority. Instruction No. 9 recited the synthesis 
and intent of the regulation. Identification controlled even 
though the description was not connected to a survey 
corner. Identification, not connection, was critical and 
mandatory. Thus, the instruction expressed the intent of 
the regulation. 

The instructions on the back of the lease form were not 
designed to lead an applicant into error. Given two avenues 
of construction, the Department should take that approach 
which would confirm the plain language of the instructions. 
Applicants are entitled to rely in confidence on the Secre- 
tary’s explicit instructions. 


B. Under Regulation 43 CFR 192.42(g), as amended July 
2, 1954, Morgan retains his priority since the description 
is sufficient to identify the lands. We are here concerned 
with two regulations—one governing descriptions (43 CFR 
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192.42(d)) and one governing priorities (48 CFR 192.42 
(g)). We have pointed out that the description regulation 
is mandatory so far as it requires the description to identify 
the land but it is directory to the extent that connection to 
a public land survey corner is not requisite to identifica- 
tion of the land (supra, pp. 5-10). But assuming arguendo 
that connection is mandatory, Morgan retains priority 
under 43 CFR 192.42(g¢) which was amended July 2, 1954, 
after Morgan’s application was filed on January 27, 1954, 
and before Wallis’ application was filed on March 8, 1956. 
Regulation 43 CFR 192.42(g) deals with priorities. 


1. The situation Regulation 43 CFR 192.42(g), as 
amended, was designed to cure. Before 192.42(g), as 
amended, went into effect on July 2, 1954, there was fear 
that the Secretary of the Interior had tied his hands by the 
unelastic phraseology of his regulations. Thus, when the 
advance rental of $709 was 50 cents short, the mandatory 
requirement that the first year’s rental accompany the ap- 
plication compelled cancellation of the lease. L. D. Craw- 
ford, BLM Montana 02293 (March 17, 1953). See also 
James des Autels, 60 I.D. 513 (1951), where priority was 
lost because $320 rental instead of $333.50 was tendered. 
And where the offer embraced 31.11 acres over the allow- 
able 2560, it was rejected without priority. J. E. Dougan, 
et al., A-26774 (1954). 

Similarly, the words of Regulation 43 CFR 192.42(d) 
spoke and still speak in mandatory terms for such simple 
matters as requiring that offers ‘‘must be filled in on a 
typewriter or printed plainly in ink.’? Before 192.42(g) 
was amended, there was question as to whether the ‘‘must’’ 
language employed in the regulation meant that an appli- 
cation written in script or pencil must be rejected and with- 
out priority. Grave injustices and inequities were fore- 
seeable. The underlying policy of the regulations was 
not to set a series of traps so as to prevent citizens from 
obtaining leases. The objective of the Department has al- 
ways been to promulgate regulations protecting the quali- 
fied applicant first in time. The topfiler or ‘‘shark’’ who 
feeds on the apparent mistakes of others without any of the 
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field work and search done by the initial filer never has 
been favored. 

The need for change was accelerated by the entry of 
jadgment on March 10, 1954, in the case of Wahlenmaier v. 
McKay (Dist. of Col. Civil No. 4087-51), affirmed 226 F. 2d 
35 (1955). The Department set about promulgating regu- 
lations which would explicitly distinguish between manda- 
tory and directory—between excusable and non-excusable— 
failures and omissions. The July 2, 1954, amendment to 
43 CFR 192.42(g) was the answer (Circular 1875, 19 F.R. 
4191). This amendment spelled out the specific reasons 
for rejection of applications with loss of priority. It item- 
ized the situations where the defect could be cured without 
loss of priority. It provided the distinction between man- 
datory and directory. It eliminated the possibility of loss 
of priority for using pencil instead of ink, for script in- 
stead of printing, for a 50 cents shortage in rent, or an 
excess of a few acres over the allowable 2560, or for using 
a lease form not in effect. At the same time, it emphasized 
the critical items which must be satisfied to avoid rejection 


without loss of priority. 


2. Where the description identifies the land but there 
is no connection to a public land survey corner, there is 
no loss of priority under 192.42(g), as amended. On the 
point of descriptions, section 192.42(¢) does not say that 
the offer will be rejected with loss of priority unless the 
metes and bounds description is connected to a public land 
survey corner. It does provide for rejection with loss of 
priority if: ‘‘The land description is insufficient to identify 
the lands’’ (192.42(g)(1)(i)) (emphasis supplied). This 
is the language of instruction No. 9 on the back of Mor- 
gan’s lease offer. Again this expressed the intent of 43 
CFR 192.42(d) that identification, not connection, controls. 
Apart from this matter of intent, if 192.42(¢)(1)(i) is 
applicable, this is not a case for rejection without priority 
since here it is settled that the land description is sufficient 
to identify the lands (Op., pp. 26, 27). 

This choice of language in amended regulation 192.42(¢) 
was deliberate. Thus, in every instance where rejection 
without priority is intended, the subparagraphs of 192.42 
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(g) (1) paraphrase or use the identical words contained in 
the paragraph of 192.42 where the requirement is set forth. 
This is visually illustrated by the following table: 


(a) (2) (3) 
Offer approved notwith- 
The mandato: ing failure to Offer rejected 
requirement o otal @ requirement without priority 
the regulation of Column @ if: 
1. 192.42(g)(1)(vi) 
If additional 


copies are for- 
warded in 30 days 


- 192.42(b) 2. 192.42(g)(2)(iv) 
“The offer must 
be filed on a 
form in effect 
at the date of 


3. 192.42(g)(2) (iii) 


4. 192.42(g)(1)(i) 
“The land de- 


scription is in- 
cient to 

identify the 

lands eee)) 


corner of the 
public land sur- 


. 192.42(g)(1) (i) 
ese ie lands 
are not entirely 
within a 6-mile 
square” 


(8) 


Offer rejected 
aa priority 


6. 192 42(g)(1) (i) 
tal acre- 
age iotegehccon 2,560 
acres, except 
where the rule of 
tion ap- 
eee)? and 
Lonel that a lee- 
way of 10% over 
maximum is 
stowed 192.42 
(g)(2) Gi) 
. 192.42(d) ‘ 192. Legs Vil ii) 
“Each offer *** 
eee 5 oan bell 


or the s equivalent 
of a section and 
ra bas within the 


tions ***”’ 


\. 192. oe 20068) 


fee *** Sokesl 
not accompany the 
offer eee?) 


. 192.42(g)(1 (iii) 
e 


iss) ye) @) 
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(1) (3) 


(2) 
Offer approved notwith- 
The mandato: ing failure to Offer rejected 
requirement o! satisf, requirement without priority 
the regulation of Column (1) if: 


10. 192.42(e)(3) 10. 192.42(g)(1)(i 
“Each offer, when “The of as e is 
an 

agent *** and 

the offer is not 


of the authority 
of the attorney 


- (Covered be 
paragraph No. 
10 above) 


order author- 
yee 
his statements 
as to holdings 


of the minors 
and himself 


This table shows two things. First, when a requirement 
stated in sections 192.42(d) and (e) is intended to be 
mandatory, the identical language is repeated or para- 
phrased in 192.42(g)(1). Compare items 5 through 12, 
Columns (1) and (3). But in the case of land descriptions 
(item 4), subsection (g) does not employ the language of 
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subsection (d). The mandatory feature is stated in the 
broad terms of the true intent of 192.42(d)—namely, suf- 
ficiency of the description to identify the land. 

Second, if section 192.42(g), as amended, is here appli- 
cable, it controls the question of rejection and priority. 
We may not limit ourselves to section 192.42(d). As to 
land descriptions, 192.42(g), as amended, does not call for 
a connection to a public land survey corner but only for 
a description sufficient ‘‘to identify the lands.’? Such a 
description is conceded (Op., pp. 26, 27). Therefore, if 
paragraph 192.42(g) is here applicable, Morgan is entitled 
to his lease. 


3. Regulation 43 CFR 192.42(g), as amended, is appli- 
cable to the conflict between Morgan’s lease offer and 
Wallis’ lease offer. Morgan’s lease offer was filed January 
97, 1954. The regulation (192.42(g)) was amended on 
July 2, 1954. Wallis filed on March 8, 1956. Does the 
post-Morgan amendment apply to the Morgan-Wallis con- 
flict? 

We are familiar with the established principle that an 
applicant must satisfy the regulations in force at the time 
an application is filed. Curative action does not relate 
back so as to cut off intervening filers. This principle 
is essential to fulfill the directive of section 17 of the 
Mineral Leasing Act (30 U.S.C. 226) that the first-qualified 
applicant is entitled to the lease. Bettie H. Reid, A-26330 
(February 4, 1952); Transco Gas & Oil Corporation, 
A-26436 (December 8, 1952). 

But there are left to the Secretary’s broad regulatory 
powers the determination of what must be done in order 
to qualify for a lease and when priority will be lost for 
failure to qualify. The Secretary exercised only one of 
those powers. On July 2, 1954, he did not change 43 CFR 
192.42(b)(d)(e) setting out what requirements an appli- 
cant must satisfy to qualify for a lease. He did amend 
43 CFR 192.42(g) to spell out when priority would be lost 
for failure to qualify. Under 192.42(g), as amended, fail- 
ure to qualify does not mean automatic rejection with loss 
of priority—loss of priority depends on the nature or 
degree of the applicant’s failure or omission to satisfy 
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43 CFR 192.42(b)(d)(e). (See Columns (2) and (3) of 
the tabulation at pages 13 to 16.) 

The qualification sections (192.42(b)(d)(e)) and the 
priority section (192.42(g)) have two different objectives. 
The first defines the. requisites to be satisfied—and these 
are the requisites in force at the time the lease offer is 
filed. The second defines the circumstances under which 
priority will be lost or retained for failure to satisfy the 
qualification sections—and these are the circumstances 
existing at the time the conflict of priorities occurs. In 
other words, these control all conflicts of priority arising 
after July 2, 1954, the effective date of the regulation. 
Where there are conflicting lease offers, the question of 
whether a particular failure or omission means loss of 
priority is not governed by the provisions of 192.42(b) 
(d)(e) on the date the lease offer was filed but by the 
provisions of 192.42(g) on the date the conflict of priorities 
arose. Here, no conflict existed until 1956, when Wallis 
topfiled Morgan. Since the conflict arose subsequent to 
July 2, 1954, the resolution of the conflict is controlled by 
43 CFR 192.42(g¢), as amended. 

The Bureau has recently held that, where the conflict 
arose before July 2, 1954, the new priority provisions did 
not apply ‘‘retroactively to the detriment of the valid inter- 
vening offer.” Sidney A. Martin, et al., BLM 027325, 
027029, July 18, 1956 (Gowers, BLM-1956-98), now on ap- 
peal to the Secretary. In that case, one application was 
filed October 12, 1951, the other October 25, 1951. The 
senior applicant was shy in his advance rent by something 
under 10% of the total rent. On June 4, 1954, the addi- 
tional required rental was paid. The junior applicant had 
paid the full rent almost three years earlier, at the time 
he filed (October 25, 1951). Regulation 48 CFR 192.42 
(g) (1) (ii) and (2) (i), effective July 2, 1954, for the first 
time permitted a 10% deficiency in rent without loss of 
priority. The rights of both applicants were fixed prior 
to the amendment of 192.42(g) on July 2, 1954. Prior to 
that date, one applicant had qualified (full rent) and one 
had not not (shortage in rent). The subsequent amendment 
of 192.42(g) on July 2, 1954, was not construed retro- 
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actively to alter the junior filer’s rights which intervened 
prior to the amendment of July 2, 1954. Since the conflict 
between the applicants arose on October 25, 1951, long 
before July 2, 1954, the Bureau resolved it by the regu- 
lations controlling on October 12 and 25, 1951, the dates 
the applicants filed. 

The same is not true here. Application of 192.42(g) to 
Morgan’s lease offer does not cut off any right intervening 
between Morgan’s application and July 2, 1954, the effective 
date of the amendment. On July 2, 1954, Morgan held a 
lease offer subject to a regulation (192.42(g)) specifying 
that priority would be lost only if the land description 
were insufficient to identify the land. There were no other 
claimants. Two years later, on March 8, 1956, when Wallis 
topfiled, he did so subject to Morgan’s prior status. The 
contest as to priority arose on March 8, 1956, when Wallis 
filed. It could not arise before. On March 8, 1956, the 
question was not whether Morgan had connected to a 
survey corner but whether Morgan had identified the land 
in the lease offer. The Bureau has held that Morgan’s 
description does identify the land (Op., pp. 26, 27). It 
follows he retains his priority. 

Adoption of this construction of the priority regulation 
will result in justice and equity. It is consistent with the 
Secretary’s policy to favor the applicant first in time who 
otherwise may qualify. It is in accord with the Bureau’s 
holdings in the Martin case. It extends the protection of 
192.42(g) to all conflicts created after July 2, 1954, and 
thus would discourage the ‘‘shark’’ who searches out minor 
mistakes and files years later. 

Rejection of this construction leads to shocking results. 
This is illustrated by the following examples: Assume two 
applicants file for the same land, one on July 1, 1954, the 
day before 192.42(g) went into effect, and the other two 
years later on July 1, 1956. 


Example 1: Both applicants file under 43 CFR 192.- 
42(e) (2), mandatorily requiring payment of full rental. 
Both are 50 cents shy in the rental. Unless 192.42(g) 
applies to conflicts for priority arising after July 2, 
1954, the junior filer would be permitted to pay the 
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50 cents without loss of priority; the senior filer would 
not. 

Example 2: Both applicants file under 43 CFR 192.- 
42(d), mandatorily prohibiting more than 2560 acres 
in a lease offer. Both applicants describe 30 acres over 
the allowable 2560 acres. Unless 192.42(g) applies to 
conflicts for priority arising after July 2, 1954, the 
latest in time would not lose priority while the senior 
applicant would. 

Example 3: The metes and bounds descriptions in 
both applications were identical and were sufficient to 
identify the land under 43 CFR 192.42(d), but neither 
connected to a public land survey corner as called for 
by 43 CFR 192.42(d). Unless 192.42(¢) applies to con- 
flicts for priority arising after July 2, 1954, the junior 
filer would have the priority. 

Example 4: As we point out later (infra, pp. 22-31), 
Wallis’ descriptions do not ‘‘connect”’ to a corner; they 
merely recite words of connection. We assume here, 
for purposes of illustration, that Morgan’s and Wallis’ 
metes and bounds descriptions each standing alone 
identifies the land. Unless 192.42(g) applies to con- 
flicts for priority arising after July 2, 1954, Wallis, 
the junior filer, who failed to connect would have the 
priority. 


Let us take the other tack. Assume arguendo that Wallis’ 
recitation of words of connection satisfies 43 CFR 192.42(d) 
and that Morgan did not connect his metes and bounds 
description to a public land survey corner. Nevertheless, 
since 192.42(g) applies where there were no intervening 
rights prior to July 2, 1954, Morgan, the senior filer, re- 
tains his priority. He is entitled to a lease since 192.42 
(g)(1)(i) rejects without priority only if the description 
is insufficient to identify the land. There is no loss of pri- 
ority for failure to connect. 

Suppose a lease had issued to Morgan in January 1956. 
Wallis filed his application in March 1956. Would the 
Morgan lease be subject to cancellation for failure to con- 
nect, although it identifies the land? If so, 43 CFR 192.42 
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(g) is not fulfilling the objectives intended by the Secre- 
tary in promulgating the July 2, 1954, amendment to 192.- 
42(g). It is simply creating new inequities and injustices, 
and compounding the seeming complexities in the path of 
the citizen seeking a lease. 


Il. The Wallis descriptions do not identify the land. 


If Morgan retained his priority, the question of whether 
Wallis’ descriptions identify the land is never reached. 
However, we submit that it would be a serious injustice 
to reject Morgan’s application which does identify the land 
(Op., pp. 26, 27) and grant Wallis’ which does not identify 
the land. 

The Wallis descriptions seemingly comply with the form 
of 192.42(d). They recite words of connection to one of 
Connelly’s survey corners. But the descriptions fail to 
satisfy the substance of the regulation. They do not iden- 
tify the land and, in fact, do not connect to the corner of 
a public land survey. 

The Wallis lease offer in an introductory paragraph to 
the descriptions recites that: 


* © © Each of the metes and bounds descriptions of 
the five tracts appearing below is connected with a 
corner of the public land surveys. That corner in 
each case is the southeast corner of fractional Section 
3, Township 24 South, Range 30 East, Louisiana Merid- 
ian, Louisiana, as shown on the official plat of that 
fractional township approved May 18, 1842. (Empha- 
sis supplied.] In all other respects, including approxi- 
mate legal subdivisions, each of the tracts is described 
in accordance with Sheets 7, 8, 8A, 9, 9A and 10 of 
the map of the Passes of the Mississippi River, South- 
west Pass, La., prepared by the Office of the District 
Engineer, New Orleans, La., Corps of Engineers, U. S. 
Army. * °° 


Wallis then purports to set out the description of the 
five tracts—each with two unrelated points of beginning. 
For each tract the opening lines of the description read 
the same, except for differences in courses and distances. 


For example, as to ‘‘Tract A’’, the description ‘recites: 
“‘Beginning at the southeast corner of fractional Section 3, 
Township 24 South, Range 30 East, Louisiana Meridian, 
Louisiana; thence south 12,760 feet and west 6080 feet to 
the true point of beginning, * * *’? (emphasis supplied). 
In each instance, an area of land is delimited and colored 
in green on the map sheets. 


A. The descriptions should be rejected since they use 
two points of beginning. It is fundamental that there can- 
not be two points of beginning for the description of the 
same land. The very fact that two points of beginning 
are used, one ‘‘true’’ and the other by inference ‘‘untrue’’, 
is sufficient ground for rejection of the Wallis descriptions 
for failure to identify the land. 


B. If the corner shown on the approved plat of survey 
[Connelly’s corner] is used as the point of beginning, 
Wallis’ descriptions fail to identify the land. Wallis does 
not have the right to elect one of his points of beginning 
and reject the other, but, if arguendo we give him that 
right, his position is not improved. If he elects Connelly’s 
corner, the corner shown on the official plat, as his start- 
ing point, he fails to identify the land. This is so for 
two reasons. First, Wallis’ descriptions assume that Con- 
nelly’s corner can be located on the ground, and, second, 
passing this, Wallis fails to show the relationship between 
Connelly’s survey lines and Wallis’ metes and bounds 
description. 


1. Connelly’s corner cannot be located on the ground. 
The opinion points out that the only public land survey 
near the area covered by the lease offers was made in 
1836 by G. F. Connelly (Op., p. 26). The opinion recog- 
nizes that ‘‘it may be conclusively presumed that no ac- 
tual public land survey corners are available * * °”? 
(p. 29). This presumption is indeed well taken. In 1875 
when the General Land Office sent James L. Bradford 
into the area, he was explicitly instructed that ‘‘in exe- 
euting your contract * * ° it will be of the first im- 
portance that you faithfully identify the South Boundary 
of township 22 S., R. 32 E as originally run by G. F. 
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Connelly in 1836. That line must serve as the basis of 
all your operations on either Pass to the South of it”’ 
(Morgan Ex. 1, p. 1, letter of instructions, May 13, 1875, 
from the Surveyor General of Louisiana to James L. 
Bradford). 

In his field notes Bradford detailed his efforts to locate 
Connelly’s lines. He stated that: “This line [the south 
boundary of T. 22 S., R. 32 E.] could never have been 
perpetuated by marks on trees, unless in one or two places 
where the banks of the passes sustain a stunted and short- 
lived growth of willows. I sought laboriously for evidence 
of its locality, but in vain. There were no permanent im- 
provements or settlements in its vicinity or for 15 miles 
above it on either side of the river, whereby it or the 
lines of any of the subdivisions or other township lines, 
might be even approximately identified”’ (Morgan Ex. 2, p. 
3). Certainly if James Bradford could not find a Connelly 
marker 80 years ago, none can be found today. 

Moreover, the position for the corner cannot be reestab- 
lished from natural monuments. James Bradford so re- 
ported in 1875. He finally relied on the evidence of 
living witnesses and his own examination of the area for 
his estimate of the location of Connelly’s line as the base 
of his operations (Morgan Ex. 2, pp. 4-8). From our own 
work on the matter by professional engineers and sur- 
veyors, it was ascertained that there is a substantial 
discrepancy between James Bradford’s 1875 location of 
Connelly’s township line and the Connelly 1836 location 
of that line. James Bradford showed the Connelly line 
to be 24.38 chains (1609.08 feet) north of its correct loca- 
tion? It is our information that the Office of Cadastral 


2Bradford meandered the point of land at the Head of Passes and 
determined that the township line was 18.74 chains south of the extreme 
point of land. Connelly had located the same point of land 43.12 chains 
north of the township line in 1836. This showed a recedence of 23.38 
chains (1609.08 feet) in 39 years. According to Bradford’s notes he 
decided that this was a reasonable amount of erosion (Morgan Ex. 2, p. 
4). However, the earliest data available for the U. S. Coast and Geodetic 
Survey shows there was a recedence of the point of land of not more than 
200 feet between 1853 and 1875 (22 years). It seems clear therefore 
that Bradford's location of the township line was well north of that es- 
tablished by Connelly. 
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Engineers of the Bureau of Land Management, in con- 
nection with its current studies of the Connelly survey, 
has independently reached substantially the same conclu- 
sion. 

We do not know whether Connelly’s corners can be re- 
established in accordance with accepted survey practices 
for establishing lost or obliterated corners as suggested 
in the opinion (p. 29). Expert advice indicates it cannot 
be done, as do Bradford’s difficulties in 1875. Probably 
an independent resurvey would be required. The Cadastral 
Engineers of the Bureau of Land Management are familiar 
with Connelly’s survey and may be able to advise the 
Bureau on this. In any event, Wallis has submitted no 
proof that such a corner has been or can be re-established. 
Even if he did, a private relocation is not entitled to any 
weight. If 43 CFR 192.42(d) mandatorily requires con- 
nection to the corner of a public land survey, a private 
determination of the location of a lost or obliterated corner 
would not satisfy the regulation. If the corner is not 
officially identifiable, it is of no help. In that circumstance, 
and assuming connection is mandatory, the applicant should 
seek out a connection corner which can be located on the 
ground.* 


2. Nothing in Wallis’ description shows the relationship 
between Connelly’s approved survey lines and Wallis’ metes 
and bounds descriptions. For the connection corner Wallis 
refers us to the official plat of Connelly’s survey. For the 
location of his five tracts, Wallis refers us to the sheets 
of the status map prepared by the District Engineer. The 
section lines and section numbers on those sheets are iden- 
tical with those initially laid out on the 1898 ‘“Welman and 


3'We note that the opinion makes the statement that, since Connelly’s 
survey was the only public land survey of Ts. 24 S., Rs. 30, 31 E., the 
connection to the metes and bounds descriptions “must be to one of the 
section or lot corners established by Connelly’s survey in order to satisfy 
43 CFR 192.42(d)” (Op., pp. 26-27). Nothing in the regulations calls 
for connection to the nearest corner or to a corner in the nearest officially 
surveyed township. It seems to us that, if connection is mandatory, 
it should be to the nearest or most convenient public land survey corner 
which can be located on the ground. Connection to a corner which cannot 
be located on the ground is of no help whatsoever. 
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Bradford”? survey map—the map accompanying Morgan’s 
application.* Wallis jumps from his point of ‘‘beginning’’ 
on the approved Connelly plat to his ‘‘true’’ beginning on 
the District Engineer’s maps. The transition is meaning- 
less unless there is proof to establish the relationship 
between Connelly’s survey lines and the Welman and Brad- 
ford section lines on the District Engineer’s maps. No 
such proof has been adduced. If we forget about Wallis’ 
words of connection and look only at his metes and bounds 
descriptions (the ‘‘true’’ beginning), we find that all refer- 
ences are to the Welman and Bradford sections. Using 
Wallis’ ‘‘true’’ beginnings and his metes and bounds only, 
the land can be located since the Welman and Bradford 
section lines are tied to physical features which can be 
found on the ground today. But the land purportedly 
defined by those metes and bounds (colored in green by 
Wallis on his map sheets) cannot be located by starting 
with Connelly’s corner. The absence of correlation be- 
tween Connelly’s survey lines and the Welman and Brad- 
ford survey lines on the District Engineer’s map is fatal. 
Wallis has not identified the land. 


C. If Wallis’ metes and bounds descriptions are used 
without regard to the connection to Connelly’s corner, then 
Wallis has no standing. If Wallis elects to commence with 
what he calls his ‘‘true’’ points of beginning, his connection 
to the public land corner stands rejected. Then Wallis is 
describing the land by metes and bounds by reference to 
the Welman and Bradford sections marked out on the 
District Engineer’s status maps. Of course, this option 
is not open to Wallis but, even if it were, it would not help 
him. He would continue to be junior in time to Morgan, 
who so identified the land. 


The Connelly survey lines are not correctly correlated 
to the Welman and Bradford survey lines on the District 
Engineer’s map. It is perfectly clear that Wallis is relying 


4The map bears the designation “Welman and Bradford” and is so 
identified in the Bureau’s opinion at page 31. We understand, however, 
that there was only one individual, “Welman Bradford.” However, in 
this brief, following the Bureau’s lead, we use the label on the map itself, 
“Welman and Bradford.” 
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on Connelly’s corner as shown on the approved plat of 
survey. He says so in express language in the preamble 
to his descriptions. It is also plain, as pointed out above, 
that Wallis has failed to correlate Connelly’s lines, as 
- shown on the approved plat, either with his own metes 
and bounds descriptions or with the Welman and Brad- 
ford section lines on the Engineer’s map. The way is not 
open for Wallis now to argue that he does not rely on 
Connelly’s lines as shown on the official plat but rather 
as those lines are depicted on the Engineer’s maps. But, 
even if it were, it would not help him. 

It is true that, on the District Engineer’s map sheets, 
the District Engineer’s office has superimposed Connellv’s 
survey lines and James Bradford’s survey lines on the 
sections as marked out by Welman and Bradford. How- 
ever, the District Engineer’s layout of Connelly’s lines 
cannot be reconciled with the results reflected by the 
Bureau’s Office of Cadastral Engineers, now engaged in 
a study of Connelly’s and James Bradford’s surveys. The 
Cadastral Engineers’ work is sufficiently advanced to dem- 
onstrate that the Corps of Engineers adopted as correct 
James Bradford’s location of Connelly’s south line of town- 
ship 22 S., R. 32 E. (see supra, pp. 23-27). In fact, that 
line is about 1500 feet south of where James Bradford 
and the District Engineer placed it. Therefore, even if 
Wallis now were allowed to use as a starting point Con- 
nelly’s corner as erroneously shown on the Engineer’s 
map, Wallis would be describing land, but it would be 
sheer coincidence if his descriptions embraced any of the 
land colored on his map sheets or any of the land falling 
within his metes and bounds descriptions using the ‘‘true”’ 
beginning as the commencement point (Morgan Ex. 3).° 


5 Morgan Ex. 3 is a map. Its base is the same District Engineer map 
sheets used by Wallis. On it we have designated the two locations of the 
Connelly connection corner (SE corner of Sec. 3, T. 24 S., R. 30 E.). 
The first is the erroneous location shown by the District Engineer who 
accepted as correct James Bradford’s determination of the location of 
Connelly’s south boundary of T. 22 S., R. 32 E. (see supra, pp. 24-25). 
Thus, all Connelly’s survey lines are incorrectly shown by the District 
Engineer. Although in his lease offer Wallis represents that he is con- 
necting to Connelly’s section 3 corner as shown on the official plat, in 
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How can it be said such a description sufficiently identifies 
the land? What land? 

To adopt Wallis’ description as satisfying 192.42(d) 
would be tantamount to holding that the recitation of a 
connection is all that is required, regardless of whether 
in fact there is a connection. The regulation calls for a 
metes and bounds description ‘‘connected’’ with a public 
land survey corner. It does not call only for a recital of 
connection. It goes without saying that in 192.42(d) the 
Secretary was not calling for meaningless phrases. We 
say identification of the land was the transcendant objective 
of 192.42(d). We say that, when a connection is necessary 
to identify the land, it was the intent of 192.42(d) that 
the metes and bounds description be connected. 

But Wallis has not connected his metes and bounds de- 
scriptions. Wallis’ words of connection taken at face value 
do not aid but serve only to confuse, to make indefinite, 
and to prevent the land from being identified. Wallis 
recognizes this. That is why he cautions use of the ‘‘true’’ 
beginning without reference to the recital of connection. 
What Wallis is saying is that: 


“‘T have described each of the five tracts by metes and 
bounds with a true point of beginning. I told the 
Bureau in my lease offer that ‘Each of the metes and 
bounds descriptions of the five tracts * * * is con- 
nected with a corner of the public land surveys. That 
corner in each case is the southeast corner of [Con- 
nelly’s] fractional Section 3, Township 24 ° ° ° as 
shown on the official plat of that fractional township 
approved May 18, 1842.’ In fact however, I cannot 


fact, Wallis’ courses and distances are not scaled-off from the location 
of the SE corner of section 3 as shown on the approved plat of survey, 
but from the erroneous location shown on the District Engineer’s un- 
official map sheets. Exhibit 3 demonstrates that the descriptions in Wallis’ 
application do not identify any land. The terminals of the connection 
lines from Connelly’s corner as correlated to the approved plat do not 
touch the metes and bounds descriptions. The calls of the metes and 
bounds descriptions cannot be followed if the beginning is Connelly’s 
section corner correctly located. The metes and bounds descriptions can 
be followed only if the so-called connection is abandoned and Wallis’ 
“true” beginnings are used. 
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and do not connect my metes and bounds descriptions 
to Connelly’s public land survey corner as shown on 
the official, approved plat. I use words of connection 
to give a gloss of compliance with 43 CFR 192.42(d). 
But the courses and distances I give for the connec- 
tions are not from the corner of section 3 as shown on 
the official plat, even though I so represented in my 
lease offer. The courses and distances I used are 
scaled from the point where the U. S. District En- 
gineer erroneously showed the corner of section 3 to 
be on his status map sheets. What I really want the 
Bureau to do is to pay no attention to the recital in 
my descriptions about connections, and to disregard 
my ‘beginnings’ at the southeast corner of Connelly’s 
section 3. Just use the ‘true’ beginnings and the metes 
and bounds descriptions.”’ 


The point is that Wallis has not connected the metes 
and bounds descriptions based on the Welman and Brad- 
ford sections as shown on the District Engineer’s maps 
with Connelly’s corner as shown on the approved plat of 
survey. Using Connelly’s corner as shown on the approved 
plat as a point of beginning, it is not possible to follow 
Wallis’ calls and find the land delimited on his map sheets. 
The land can be identified only if the connection to the 
Connelly corner is rejected and the ‘‘true’’ beginnings 
are used. 

We submit that, unless form takes precedence over sub- 
stance, and the mere recital of words of connection is suf- 
ficient, even though in fact there is no connection, Wallis’ 
descriptions must be rejected since they do not identify 
the land. 

Conclusion 


The provisions of Regulation 43 CFR 192.42(d) are man- 
datory to the extent that unsurveyed land must be described 
so as to identify the land. As to connection to a public 
land survey corner, the regulation is not mandatory, un- 
less connection is requisite to identifying the land. Here, 
the Bureau has held that Morgan satisfied the mandatory 
requirement of identification without words of connection. 
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In any event, even if a connection is mandatory, then 
under 43 CFR 192.42(g)(1)(i) there is no loss of priority 
for omission of the connection, if the unconnected metes 
and bounds description is sufficient to identify the land. 

Passing this, Wallis’ descriptions fails to identify the 
lands. He uses two points of beginning, only one of which 
is true. He recites words of connection but in fact fails 
to connect his metes and bounds descriptions to the corner 
of an approved public land survey. 

For the reasons set out in this response and the prior 
memoranda filed on behalf of Morgan in this case, it is 
submitted that a lease should issue to Morgan covering 
Parcels I to V. 


Respectfully submitted, 


Marvin J. Sonosxy, 
Attorney for Henry S. Morgan. 


September, 1956. 
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Exuisrr 79A or ADMINISTRATIVE REcoRD 


Exhibit 1 to Ex. 79—Excerpt from a letter dated May 13, 
1875, from the United States Surveyor General for Louisi- 
ana to J. L. Bradford, United States Deputy Surveyor. 


Office of Surveyor General 
District of Louisiana 
New Orleans, May 13th, 1875 


J. L. Bradford Esq. 
U. S. Deputy Surveyor 
New Orleans, La. 


Sm: 


In executing your contract No. 7 of date the 8th April 
1875 for the Survey of the public lands on the South Pass 
&ce.—it will be of the first importance that you faithfully 
identify the South boundary of township 22 S. R. 32 E. as 
originally run by G. F. Connelly in 1836—That line must 
serve as the basis of all your operations on either Pass to 
the South of it—An examination of the original notes con- 
curs with our knowledge of the locality in demonstrating the 
probability that you will not find on the ground any of the 
old marks or posts & that your recourse must be to tra- 
verse the river from the nearest old corner capable of un- 
questionable identification—In the resurveys by Valery 
Sulakowsky in Tp 20 S. R. 30 E. in 1873, he reestablished 
the South boundary adjacent to the river as originally run 
by Connelly in 1836. He also likewise established the lower 
line of Sec. 35 in that township being the claim of James 
Smith & Harris Howe originally Surveyed by A. F. Righton 
in 1843. And this is the nearest old corner to the work 
you are now entering upon which has certainly been re- 
established as originally run—As Connelly in the same 
year 1836 traversed the Mississippi River from the South 
boundary of Tp 20 S. R. 30 E. down to the South boundary 
of Tp 22 S. R. 32 E.—establishing the township & lot lines 
as he proceeded Southward & as you have been furnished 
with the notes of this traverse, it will follow that if you 
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cannot identify any nearer line, either township or Sec- 
tional, you can re-establish the latter line by a careful trav- 
erse of the river from the former—And this you are in- 
structed to do—as you proceed Southward on such traverse 
you will search for the intervening township & lot lines & 
corners & if you can safely identify any you will connect 
your traverse with all such, & if it is thus demonstrated 
that your work differs from Connelly’s & differs uniformly, 
you should take such veriation into account in re-establish- 
ing the base heretofore suggested. In 1836, Connelly also 
surveyed those portions of T. 23 S. R.s 31 & 32 E adjacent 
to the South West Pass—He traversed down the River on 
the right bank, starting from the township line you will 
employ as your base— 

He took connections in Secs. 18 & 19 with large & wide 
Bayous at the point of their junction with the Mississippi— 
I am informed that those bayous have not probably changed 
much latitudinally since then—Should you find, from re- 
liable evidence, that such is the case you will instructed 
to traverse up the river from either of said bayous, search- 
ing for & connecting with the old lines and corners as you 
proceed, as required in your other traverse Southward, & 
thus approximately ascertaining the old & true position 
of your base—I recommend this proceeding to be employed 
conjointly with the other & if the results are not the same 
you should devide the error & locate your base accord- 
ingly— 

I suggest as an other mode of approximating the old 
South boundary of Tp 22 S. BR. 32 E.—that you re-run the 
old traverse by Connelly in 1836—of the point of land situ- 
ated in such township between the South & South West 
Pass. * ° * 
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Exuzsrr 79B or ADMINISTRATIVE REcoRD 


Exhibit 2 to Ex. 79—Excerpts from Deputy Surveyor 
James L. Bradford’s 1875 field notes. 


Field notes of the township & subdivisional lines and mean- 
ders of fractional townships 23 & 24 South of Range 32 
East—& fractional townships 24 South of Ranges 32 & 33 
East in the South Eastern District, West of the Mississippi 
River, Louisiana 


Under special instructions dated May 13th 1875 from 
the Surveyor General, under my contract No. 7 of 8th April 
1875 it became necessary for me to identify & reestablish as 
my base of operations, the South Boundary of Township 22 
South Range 32 East as originally run by G. F. Conolly in 
1836. This line could never have been perpetuated by 
marks on trees, unless in one or two places where the 
banks of the passes sustain a stunted & short lived growth 
of willows. I sought laboriously for evidence of its locality, 
but in vain. There were no permanent improvements or 
settlements in its vicinity or for 15 miles above it on either 
side of the river, whereby it or the lines of any of the sub- 
divisions, or other township lines, might be even approxi- 
mately identified. 

Conolly had meandered the point of land between the 
South West & South Passes. His notes and maps indicat- 
ing the distance of 43.12 chs. from its extreme northern 
point to the township line in question, measured on a due 
South course. I could easily have, by this means, approxi- 
mated with sufficient accuracy, the old position of this line, 
had the point remained stationary since 1836. And upon 
this lead I took full & concurring testimony. 

It all indicated a washing away or recedure of the point, 
towards the South & West of a very considerable extent. 
I am well satisfied the moving to the South has not been 
less than about 20.00 chains & it may have approximated 
30.00. As my final location of the line throws it only 18.74 
chains South of the extreme northern end of this point, 
resulting in the entire obliteration of lot 19 of 22 South 
32 E. & the reduction in area of lots 17 & 18— 
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I desire to submit some of the proof on which I proceeded. 

During the late war Gen’l. Butler caused to. be buried in 
one spot near the end of the point a number of soldiers. 
The river has now reached them & in low water the coffins 
are exposed & some have been washed away. The Light 
House which in 1867 was standing on the point has since 
been moved back & is only 200 feet from the water now. 
The old foundation is now in the edge of the river & is 
slowly being undermined. Capt. Charles Thompson, keeper 
of the present light house showed me some brick pillars 
situated on the right bank of south Pass & near the town- 
ship line as reestablished by me, which supported a build- 
ing built in 1862. The nearest pillars were then set 40 feet 
from the bank & they have now caved in & the river is 
encroaching on the others & slowly engulfing them. 

Captain Thompsons memory, extending back about 20 
years, & those of other persons, such as pilots, fishermen & 
hunters, concurred in showing a recedence of this point of 
land within the last 40 years, though the distance was not 
agreed upon. Under these circumstances I had recourse to 
a traverse of the river from the nearest line or point I could 
safely identify as run or established by Conolly in 1836. 
I first proceeded to the vicinity of the two bayous running 
out from the west side of the South West Pass, in lots 18 & 
19 T. 23 S. R. 31 E. 

Conolly had traversed this pass on its right or west bank 
from the township line in question, and had noted the dis- 
tances to the northern sides of them and also taken their 
widths on line. From the township line down there were 
no settlements on either side and never have been any. 
There was no timber except stunted willows in a few places, 
thence no means of identifying the old lot lines or corners. 
Somewhere in the vicinity of lot 19 is the residence of the 
widow of James Scott who settled there in 1840, putting 
the northern chimney of their house on the southern bank 
of the most southerly of two large bayous, entering the 
river near each other & these called “‘Double Bayous.”’ 
The widow thought these bayous identical with those re- 
ferred to & noted by Conolly in his traverse—— In 
1840, she & others informed me, small vessels used to 
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pass through them, but that in process of time they be- 
came filled up with floating timber, then with mud & sand 
& finally became entirely obliterated. I could discover no 
satisfactory traces of their existence or former courses. 

Charles Martin, a hunter, who since 1840 has been per- 
sonally acquainted with these & all other bayous in that 
country, says the widow Scott was mistaken: that her house 
was indeed built on the South bank of a bayou & that a little 
above it another entered the river, but that the ‘double 
bayous’’ of Conolly were about half a mile below her house, 
but had also closed up long ago leaving scarce a trace of 
their locality. 

Under these embarrassments I had recourse to my in- 
structions, & concluded to adopt Mrs. Scott’s testimony 
& by it to approximate the position of the old south bank 
of the bayou in lot 19, & from such point to traverse the 
river bank the distance called for in Conolly’s notes which 
gave a northing of the township line in question of 252.16 
chs. from such south bank. 

Her testimony & the appearance of the river bank indi- 
cating no material change in it longitudinally at this point, 
I took a point about 50 Iks. from the bank of the river & 
on what Mrs. Scott & her son-in-law called the mound of 
the South bank of the most southerly of the two bayous— 
there being a forked willow at this point 14 ins. dia. I 
adopted it as my starting point; from it the northern chim- 
ney of Mrs. Scott bears S. 84° W. about 6.00 chs. Adopt- 
ing the variation of Connolly’s traverse, being 9° OY E. I 
meandered upstream along the right or west bank of the 
South West Pass in T.23S.R.31E. 

N. 47° E. 55 00—at 12:00 pass small collection of old 
graves on bank. 

N. 45° E. 17 50 

N. 364° E. 13 60—to a point on S. Bank of Scotts Bayou 
running out of South West Pass about 
N.N.E. & about 5.00 chs. wide—To ob- 
tain the distance across I send a flag 
to the north bank & set it at N. 38° E. 
from point on South Bank—I then run 


Therefore 


N. 38° E.. 


N. 
N. 


N. 
N. 
N. 
N. 
N. 
N. 
N. 
N. 
N. 
N. 
N. 


30°—s«. 
311° E. 


be Bl Bib Bl 
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a base from this latter point West 6.00 
to a point from which the flag on north- 
side bears N. 65° 13’ E. which gives 
distance across at 5.50 thus: 


_ 22 50—at 17.00 cross small bayou 10 lks. wide 


runs W. 
12 00—at 6.50 enters scattering willows 
10 00—leave willows to open ground 
8 50 
May 24th 1875 
22 00 
97 00—at 18.50 cross small bayou 8 lks. runs 
W. 
21 00—at 17.50 enter scattering willows 
38 00 
17 50 
16 00—at 8 leave willows 
9 50 
May 25th 1875 


Exuusrr 79C or ADMINISTRATIVE REcoRD 


Exhibit 3 to Ex. 79—Map showing the points of beginning 
in the Wallis’ land descriptions (Ex. 56) and the location 
of the public land survey corner based on correlation of 
the official 1841 survey plat and a Corps of Engineers, 
United States Army, map of Southwest Pass, Louisiana. 
Omitted because of expense and difficulty of reproduction. 
Reference will be made to the original exhibit. 
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Filed October 16, 1956 
Exuzrr 80 or ADMINISTRATIVE RECORD 


Trp R. Srzom, Pustic Domarn OFFER TO Lease anp LeasE 
ror Om anp Gas BLM 043259 


[The terms and conditions of the lease offer are not in con- 
troversy and are omitted.] 


Lanp DerscrirTion 


Pancet I. Commencing at the lower front corner of Lot 
18, T-23-S, R-32-E, as shown on the official township plat 
representing the survey of Townships 22 and 23 South, 
Range 32 Hast, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General of 
Louisiana September 25, 1875; thence South 37° 43’ 55” 
West, 74,521 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the left descend- 
ing bank of Southwest Pass and an East-West line having 
a value of Y — 112,000 feet according to the Louisiana 
State Plane Coordinate System, this point of intersection 
being the beginning point of the metes and bounds descrip- 
tion of this parcel; thence Southwesterly along the line of 
ordinary high water mark of the left descending bank of 
Southwest Pass a distance of 17,000 feet, more or less, to 
the end of the peninsula situated on the East side of South- 
west Pass; thence following the line of ordinary high water 
mark around the end of the peninsula and thence North- 
easterly with the line of ordinary high water mark of the 
Easterly shore of the land comprising the peninsula on the 
East side of Southwest Pass a distance of 13,500 feet, more 
or less, to the Northern-most tip of a spit of land bound- 
ing an unnamed inner bay, which spit of land is connected 
to and a part of the aforementioned peninsula and extends 
in a northeasterly direction into the East Bay of the Gulf 
of Mexico; thence Southwesterly following the line of ordi- 
nary high water mark of the East and Southeast shore of 
the aforementioned inner bay a distance of 8,400 feet, more 
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or less, to the most Southwesterly point of said inner bay; 
thence Northeasterly on the line of ordinary high water 
mark of the Westerly and Northeasterly shores of the afore- 
mentioned inner bay a distance of 10,900 feet, more or less, 
to a point of intersection with the line of ordinary high 
water mark on the Westerly bank of Burrwood Bayou; 
thence Northerly following the line of ordinary high water 
mark along the Westerly bank of Burrwood Bayou a dis- 
tance of 11,000 feet, more or less, to a point of intersection 
with the line of ordinary high water mark of the left de- 
scending bank of Southwest Pass; thence Southwesterly 
following the line of ordinary high water mark along the 
left descending bank of Southwest Pass a distance of 6,700 
feet, more or less, to the point of beginning, containing 
1,490 acres, more or less. 

The purpose and intent of this description of Parcel I 
is to include all land forming the peninsula on the East 
side of Southwest Pass, extending Southwesterly of the line 
of ordinary high water mark of the Westerly bank of Burr- 
wood Bayou and including the spit of land extending North- 
easterly from the Southerly end of the peninsula into East 
Bay of the Gulf of Mexico. 

Paxcex II. Commencing at the lower front corner of Lot 
18, T-23-S, R-32-E, as shown on the official township plat 
representing the survey of Townships 22 and 23 South, 
Range 32 Kast, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General 
of Louisiana, September 25, 1875; thence South 37° 43’ 
55” West, 74,521 feet, more or less, to the point of inter- 
section of the line of ordinary high water mark of the 
left descending bank of Southwest Pass and an East-West 
line having a value of Y = 112,000 feet according to the 
Louisiana State Plane Coordinate System; thence North- 
easterly with the line of ordinary high water mark of 
the left descending bank of Southwest Pass a distance 
of 6,900 feet, more or less, to a point of intersection with 
the line of ordinary high water mark on the Easterly bank 
of Burrwood Bayou, this point of intersection being the 
beginning point of the metes and bounds description of 
this parcel; thence Southerly with the line of ordinary 
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high water mark on the Easterly bank of Burrwood Bayou 
a distance of 11,600 feet, more or less, to a point of inter- 
section with the line of ordinary high water mark of Hast 
Bay; thence Northeasterly with the line of ordinary high 
water mark of East Bay a distance of 5,200 feet, more or 
less, to a point on the Southerly side of an entrance of 
an unnamed inner bay; thence following the line of ordi- 
nary high water mark of the shoreline of the unnamed 
inner bay in a counter-clockwise direction a distance of 
6,400 feet, more or less, to a point of intersection with 
the line of ordinary high water mark of East Bay on 
the Northerly side of the entrance of this inner bay; thence 
Northeasterly with the line of ordinary high water mark 
of East Bay a distance of 5,400 feet, more or less, to a 
point of intersection with the line of ordinary high water 
mark of the South bank of Mudpan Bayou, as shown on 
the ‘‘Mudpan Bayou Quadrangle”’ prepared by the U. S. 
Geological Survey in 1935, a copy of which is annexed as 
Exhibit A; thence in a Westerly direction with the line 
of ordinary high water mark of the South bank of Mudpan 
Bayou, as shown on the Mudpan Bayou Quadrangle 
(Exhibit A), North 35° West, 2,000 feet; South 63° West, 
500 feet; North 73° West, 500 feet; North 29° West, 750 
feet; North 85° West, 600 feet, more or less, to the Westerly 
terminus of Mudpan Bayou, as shown on the Mudpan 
Bayou Quadrangle (Exhibit A); thence across accreted 
land on a line at right angles to the present thread of 
Southwest Pass a distance of 600 feet, more or less, to 
the point of intersection of the line of ordinary high water 
mark of the left descending bank of Southwest Pass; 
thence Southwesterly following the line of ordinary high 
water mark along the left descending bank of Southwest 
Pass a distance of 300 feet, more or less, to the point of 
beginning, containing 460 acres, more or less. 

Page 7 of the decision of June 7, 1956, by the Bureau of 
Land Management in the matter of Henry S. Morgan 
(BLM-A 036376; BLM 036377) vs. Floyd A. Wallis 
(BLM-A 037435-9; BLM 042017) and other matters, con- 
tains the following statement: 


“Fyrom available evidence in Sen. Exec. Doe. No. 17, 
32d Cong., ist Sess. (1851-52); Sen. Exec. Doc. No. 
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20, 32d Cong., 1st Sess. (1851-52); Sen. Exec. Doc. 
No. 1, App. WW, 33d Cong., 1st Sess. (1853-54) ; 
HB. Exec. Doc. No. 16, 33d Cong., 1st Sess. (1853- 
54); and H.R. Exec. Doc. No. 139, 35th Cong., Ist 
Sess. (1857-58) and the field notes of the surveyors, 
it appears that lands end on the left bank was at 
approximately 28° 58’ 13” or what is now the north 
bank of Mudpan Bayou. The evidence shows that 
from 1850 until today, a definite channel can be identi- 
fied over at least a part of this line which separated 
and separates the extent of the mainland in 1850 from 
the lands subsequently formed south of Mudpan 
Bayou. Mudpan Bayou represents the southernmost 
terminus of the swamp land grants including accre- 
tion thereto on the left bank.”’ 


It is the purpose and intent of the foregoing descrip- 
tion of Parcel II to identify and include a triangular 
shaped parcel of land generally South of Mudpan Bayou, 
bounded on the West by the line of ordinary high water 
mark of the left descending bank of Southwest Pass and 
the Easterly bank of Burrwood Bayou on the East by the 
line of ordinary high water mark of East Bay. 

Parcen III. Commencing at the lower front corner of 
Lot 18, T-23-S, R-32-E, as shown on the official township 
plat representing the survey of Township 22 and 23 South, 
Range 32 East, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General 
of Louisiana, September 25, 1875; thence South 37° 43’ 
55” West, 74,521 feet, more or less, to a point of inter- 
section of the line of ordinary high water mark of the 
left descending bank of Southwest Pass and an East-West 
line having a value of Y = 112,000 feet according to the 
Louisiana State Plane Coordinate System; thence South- 
westerly along the line of ordinary high water mark of 
the left descending bank of Southwest Pass a distance of 
17,000 feet, more or less, to the end of the peninsula on 
the east side of Southwest Pass; thence South 15° West 
a distance of 250 feet, more or less to, a point on the 
line of ordinary high water mark on the Northeast side 
of an unnamed island, this point being the point of begin- 
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ning of the metes and bounds description of this parcel; 
thence in a clockwise direction with the line of ordinary 
high water mark around this island a distance of 1,600 
feet, more or less to the point of beginning, containing 
4 acres, more or less. 

Pazcer IV. Commencing at the lower front corner of 
Lot 18, T-23-S, R-32-E, as shown on the official township 
plat representing the survey of Township 22 and 23 South, 
Range 32 East, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General 
of Louisiana, September 25, 1875; thence South 37° 43° 
55” West, 74,521 feet, more or less, to a point of inter- 
section of the line of ordinary high water mark of the 
left descending bank of Southwest Pass and an East-West 
line having a value of Y = 112,000 feet according to the 
Louisiana State Plane Coordinate System; thence South- 
westerly along the line of ordinary high water mark of 
the left descending bank of Southwest Pass a distance of 
17,000 feet, more or less, to the end of the peninsula on 
the East side of Southwest Pass; thence South 15° West 
a distance of 850 feet, more or less, to a point on the line 
of ordinary high water mark on the Northeast side of an 
unnamed island, this point being the point of beginning 
of the metes and bounds description of this parcel; thence 
in a clockwise direction a distance of 1,000 feet, more or 
less, to the point of beginning, containing 1 acre, more 
or less. 

Parcer V. Commencing at the lower front corner of 
Lot 18, T-23-S, R-32-E, as shown on the official township 
plat representing the survey of Township 22 and 23 South, 
Range 32 East, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General 
of Louisiana September 25, 1875; thence South 37° 43’ 55” 
West 74,521 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the left descend- 
ing bank of Southwest Pass and an Hast-West line having 
a value of Y = 112,000 feet according to the Louisiana 
State Plane Coordinate System; thence Northeasterly fol- 
lowing the line of ordinary high water mark of the left 
descending bank of Southwest Pass a distance of 6,700 
feet, more or less, to the point of intersection with the line 
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of ordinary high water mark of the Westerly bank of 
Burrwood Bayou, this point of intersection being the be- 
ginning point of the metes and bounds description of this 
parcel; thence Southerly following the line of ordinary 
high water mark along the Westerly bank of Burrwood 
Bayou a distance of 11,000 feet, more or less, to a point 
of intersection with the ordinary high water mark of the 
Northeasterly shore of an unnamed inner bay; thence 
Southerly a distance of 600 feet, more or less, to a point 
of intersection of the line of ordinary high water mark 
of the Easterly bank of Burrwood Bayou with the line of 
ordinary high water mark of the Westerly shore of East 
Bay; thence Northerly following the line of ordinary high 
water mark along the Easterly bank of Burrwood Bayou 
a distance of 11,600 feet, more or less, to a point of inter- 
section with the line of ordinary high water mark of the 
left descending bank of Southwest Pass; thence Southwest- 
erly a distance of 200 feet, more or less, to the point of 
beginning, containing 40.00 acres, more or less. 


Exuzerr 80A or ADMINISTRATIVE RECORD 


Exhibit A to Ex. 80—U. S. Geological Survey, Department 
of the Interior, map captioned ‘‘Mudpan Bayou Quad- 
rangle’? showing the shoreline described in land descrip- 
tions in Ex. 80. Omitted. 
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Filed October 16, 1956 


Exursrr 81 or ApmryistraTIVE Recorp 


Trp R. Strom Pusric Domary Orrer To Lease anp LEASE 
For Om anp Gas BLM 043260 


[The terms and conditions of the lease offer are not in 
controversy and are omitted.] 


Lanp Description 


Parcet I. Commencing at the lower front corner of 
Lot 18, Township 23 South, Range 32 East, as shown on 
the official township plat representing the survey of Town- 
ships 22 and 23 South, Range 32 East, Southeastern Dis- 
trict of Louisiana, September 25, 1875; thence South 39° 
00’ 38” West, 78,337 feet, more or less, to the point of inter- 
section of the line of ordinary high water mark of the right 
descending bank of Southwest Pass and an East-West line 
having a value of Y = 110,000 feet according to the Lou- 
isiana State Plane Coordinate System, this point of inter- 
section being the beginning point of the metes and bounds 
description of this parcel; thence Southwesterly with the 
line of ordinary high water mark of the right descending 
bank of Southwest Pass a distance of 11,000 feet, more or 
less, to the end of the peninsula situated on the West side 
of Southwest Pass; thence following the line of ordinary 
high water mark around the end of the peninsula and thence 
Northeasterly with the line of ordinary high water mark 
of the Westerly shore of the land comprising the peninsula 
on the West side of Southwest Pass a distance of 6,800 feet, 
more or less, to a point of intersection with the line of 
ordinary high water mark of the Easterly bank of an un- 
named bayou, which bayou runs Northeasterly between the 
land herein described and a parcel of land called Stake 
Island; thence Northeasterly with the line of ordinary high 
water mark of the Easterly bank of the unnamed bayou 
a distance of 2,900 feet, more or less, to the point of inter- 
section with the line of ordinary high water mark of the 
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Southerly bank of Stake Island Bayou; thence Northeast- 
erly following the line of ordinary high water mark of the 
Southerly bank of Stake Island Bayou a distance of 3,600 
feet, more or less, to a point of intersection with the line 
of ordinary high water mark of the right descending bank 
of Southwest Pass; thence Southwesterly following the line 
of ordinary high water mark along the right descending 
bank of Southwest Pass a distance of 1,500 feet, more or 
less, to the point of beginning, containing a total of 380 
acres, more or less. 

Parcet II. Commencing at the lower front corner of 
Lot 18, Township 23 South, Range 32 East, as shown on 
the official plat representing the survey of Townships 22 
and 23 South, Range 32 East, Southeastern District of 
Louisiana, September 25, 1875; thence South 39° 00’ 38” 
West, 78,337 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the right de- 
scending bank of Southwest Pass and an East-West line 
having a value of Y = 110,000 feet according to the Lou- 
isiana State Plane Coordinate System; thence Northeast- 
erly following the line of ordinary high water mark of 
the right descending bank of Southwest Pass a distance 
of 1,500 feet, more or less, to a point of intersection with 
the line of ordinary high water mark of the South bank 
of Stake Island Bayou; thence Southwesterly following the 
line of ordinary high water mark of the South bank of 
Stake Island Bayou with its meanders, and across the mouth 
of an unnamed bayou which runs generally North and South 
and forms the Easterly boundary of an island called Stake 
Island, a distance of 4,100 feet, more or less; to a point 
of intersection with the line of ordinary high water mark 
of Mud Bay, this point of intersection being the beginning 
point of the metes and bounds description of this parcel; 
thence Southwesterly, Westerly and Northwesterly follow- 
ing the line of ordinary high water mark of Mud Bay a dis- 
tance of 2,600 feet, more or less, to a point of intersection 
with the line of ordinary high water mark of West Bay; 
thence Southerly following the line of ordinary high water 
mark of West Bay a distance of 2,700 feet, more or less, to 
a point of intersection with the line of ordinary high water 


mark of the Westerly bank of the aforementioned unnamed 
bayou; thence Northeasterly following the line of ordinary 
high water mark of the Westerly bank of this unnamed 
bayou a distance of 2,900 feet, more or less, to a point of in- 
tersection with the line of ordinary high water mark of the 
South bank of Stake Island Bayou; thence Westerly fol- 
lowing the line of ordinary high water mark along the 
South bank of Stake Island Bayou a distance of 400 feet, 
more or less, to the point of beginning, containing a total 
of 95 acres, more or less. 


Pancez III. Commencing at the lower front corner of 
Lot 18, Township 23 South, Range 32 East, as shown on 
the official township plat representing the survey of Town- 
ships 22 and 23 South, Range 32 East, Southeastern Dis- 
trict of Louisiana, September 25, 1875; thence South 39° 00’ 
38” West, 78,337 feet, more or less, to the point of intersec- 
tion of the line of ordinary high water mark of the right 
descending bank of Southwest Pass and an East-West line 
having a value of Y = 110,000 feet according to the Loui- 
siana State Plane Coordinate System; thence Southwest- 
erly with the line of ordinary high water mark of the right 
descending bank of Southwest Pass a distance of 11,000 
feet, more or less, to a point on the line of ordinary high 
water mark of the right descending bank of Southwest Pass 
at the end of the peninsula situated on the West side of 
Southwest Pass; thence South 43° West, a distance of 600 
feet, more or less, to a point on the line of ordinary high 
water mark of the Northeasterly shore of an unnamed is- 
land, this point being the beginning point of the metes and 
bounds description of this parcel; thence in a clockwise 
direction following the line of ordinary high water mark 
of the island a distance of 3,000 feet, more or less, to the 
most Southwesterly point of land on said island; thence 
continuing in a clockwise direction following the line of 
ordinary high water mark of the island a distance of 3,000 
feet, more or less, to the point of beginning, containing a 
total of 35 acres, more or less. 


Parce, IV. Commencing at the lower front corner of 
Lot 18, Township 23 South, Range 32 East, as shown on 
the official township plat representing the survey of Town- 
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ships 22 and 23 South, Range 32 East, Southeastern Dis- 
trict of Louisiana, September 25, 1875; thence South 39° 
00’ 38” West, 78,337 feet, more or less, to the point of inter- 
section of the line of ordinary high water mark of the right 
descending bank of Southwest Pass and an East-West line 
having a value of Y = 110,000 feet according to the Loui- 
siana State Plane Coordinate System; thence Southwest- 
erly with the line of ordinary high water mark of the right 
descending bank of Southwest Pass a distance of 11,000 
feet, more or less, to a point on the line of ordinary high 
water mark of the right descending bank of Southwest Pass 
at the end of the peninsula situated on the West side of 
Southwest Pass; thence South 40° West, a distance of 3,500 
feet, more or less, to a point on the line of the ordinary high 
water mark on the Northeast shore of a small island, this 
point being the beginning point of the metes and bounds 
description of this parcel; thence in a clockwise direction 
following the line of ordinary high water mark around 
said island a distance of 800 feet, more or less, to the point 
of beginning, containing a total of 2 (two) acres, more or 
less. 

Pancen V. Commencing at the lower front corner of Lot 
18, Township 23 South, Range 32 East, as shown on the 
official township plat representing the survey of Townships 
22 and 23 South, Range 32 East, Southeastern District of 
Louisiana, September 25, 1875; thence South 39° 00° 38” 
West, 78,337 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the right de- 
scending bank of Southwest Pass and an East-West line 
having a value of Y = 110,000 feet according to the Loui- 
siana State Plane Coordinate System ; thence Northeasterly 
following the line of ordinary high water mark of the right 
descending bank of Southwest Pass, and crossing the mouth 
of Stake Island Bayou, a distance of 1,700 feet, more or 
less, to a point of intersection with the line of ordinary 
high water mark of the North bank of Stake Island Bayou, 
this point of intersection being the beginning point of the 
metes and bounds description of this parcel; thence South- 
westerly following the line of ordinary high water mark of 
the North bank of Stake Island Bayou a distance of 4,000 
feet, more or less, to a point of intersection with the line of 
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ordinary high water mark of Mud Bay; thence westerly 
following the line of ordinary high water mark of Mud Bay 
a distance of 1,100 feet, more or less, to a point of inter- 
section with the line of ordinary high water mark of West 
Bay; thence Northerly following the line of ordinary high 
water mark of West Bay a distance of 27,000 fect, more 
or less, to a point of intersection with an East-West line 
having a value of Y = 120,300 feet according to the Loui- 
siana State Plane Coordinate System; thence on a line at 
right angles to the thread of Southwest Pass, a distance of 
1,900 feet, more or less, to a point of intersection with the 
line of ordinary high water mark of the right descending 
bank of Southwest Pass; thence Southwesterly following 
the line of ordinary high water mark along the right de- 
scending bank of Southwest Pass a distance of 10,300 feet, 
more or less, to the point of beginning, containing a total 
of 1,500 acres, more or less. 

Pancet VI. Commencing at the lower front corner of Lot 
18, Township 23 South, Range 32 East, as shown on the 
official township plat representing the survey of Townships 
22 and 23 South, Range 32 East, Southeastern District of 
Louisiana, September 25, 1875; thence South 39° 00’ 38” 
West, 78,337 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the right de- 
scending bank of Southwest Pass and an East-West line 
having a value of Y = 110,000 feet according to the Loui- 
siana State Plane Coordinate System; thence Northeasterly 
following the line of ordinary high water mark of the right 
descending bank of Southwest Pass a distance of 1,500 feet, 
more or less to a point of intersection with the line of ordi- 
nary high water mark of the South bank of Stake Island 
Bayon, this point of intersection being the beginning point 
of the metes and bounds description of this parcel; thence 
Southwesterly following the line of ordinary high water 
mark of the South bank of Stake Island Bayou a distance 
of 3,600 feet, more or less, to a point of intersection with 
the line of ordinary high water mark of the Easterly bank 
of an unnamed bayou; thence Southwesterly following the 
line of ordinary high water mark of the Easterly bank of 
the unnamed bayou a distance of 2,900 feet, more or less, to 
a point of intersection with the line of ordinary high water 
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mark of West Bay; thence Westerly a distance of 50 feet, 
more or less, to a point of intersection of the line of ordi- 
nary high water mark of the Westerly bank of the unnamed 
bayou with the line of ordinary high water mark of West 
Bay; thence Northeasterly following the line of ordinary 
high water mark of the Westerly bank of the unnamed 
bayou a distance of 2,900 feet, more or less, to a point of 
intersection with the line of ordinary high water mark of 
the South bank of Stake Island Bayou; thence Southwest- 
erly following the line of ordinary high water mark of the 
South bank of Stake Island Bayou a distance of 400 feet, 
more or less, to a point of intersection with the line of 
ordinary high water mark of Mud Bay; thence Northerly 
a distance of 200 feet, more or less, to a point of intersec- 
tion of the line of ordinary high water mark of the North 
bank of Stake Island Bayou with the line of ordinary high 
water mark of the North shore of Mud Bay; thence North- 
easterly following the line of ordinary high water mark of 
the North bank of Stake Island Bayou a distance of 4,000 
feet, more or less, to a point of intersection with the line of 
ordinary high water mark of the right descending bank of 
Southwest Pass; thence Southerly a distance of 100 feet, 
more or less, to the point of beginning, containing a total 
of 15 acres, more or less. 

It is the purpose and intent of the description in the 
above Parcels I, II, II], IV, V and VI to include all land 
between Southwest Pass of the Mississippi River and West 
Bay situated Southwesterly from a line drawn perpendicu- 
lar to the thread of Southwest Pass which perpendicular 
line passes through the point of intersection of the line of 
ordinary high water mark of West Bay and an East-West 
line having a value of Y = 120,300 feet according to the 
Louisiana State Plane Coordinate System. 


Exar 82 or Apminisrrative Recorp 


Letter dated October 19, 1956, from Ted R. Strom to 
ESLO transmitting an aerial map showing the location 
of the lands in Ex. 80. Letter and map omitted. 


Exurr 83 or Apmrnistrative Recorp 


Letter dated October 19, 1956, from Ted R. Strom to 
ESLO transmitting an aerial map showing the location 
of the lands described in Ex. 81. Letter and map omitted. 
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Exursrr 84 or ADMINISTRATIVE ReEcorD 


To the Director, Bureau of Land Management :— 

In further response to the order to show cause contained 
in the Director’s decision, dated June 7, 1956, Floyd A. 
Wallis submits this reply to the response of Henry S. 
Morgan to the order to show, cause. 

After Wallis filed his protest against Morgan’s public 
land application BLM 036377, Morgan filed an answer. 
Strangely enough, Morgan’s answer contains none of the 
arguments he now presents for the first time in his 
response to the order to show cause. In any case, for 
the reasons that follow, these arguments are wholly with- 
out merit. 

I 


The description in the Morgan Public Domain Application 
is fatally defective. 


Two of the three independent grounds for Wallis’ 
protest against Morgan’s public domain application BLM 
036377 are directed at its metes and bounds description 
of the unsurveyed land requested. One is that the de- 
scription is not connected with a corner of the public 
land surveys. The second is that it is insufficient to identify 
the lands requested. In the Director’s decision of June q, 
1956, Wallis’ protest is sustained and BLM 036377 is held 
for rejection as to parcels I through V, on the first ground 
only (pp. 26-29). In Wallis’ response to the order to 
show cause, he took the position that this conclusion was 
correctly reached, but that his protest should be sustained 
on the second ground as well. 

Part I of Morgan’s response is devoted to an attempt 
to show that ‘‘Where the metes and bounds description 
is sufficient to identify the lands, the applicant does not 
lose priority for failure to connect to a public land survey 
corner.’’ (p. 5.) This contention is wholly without merit 
because: (1) the assumption that the description of parcels 
J through V of Morgan’s application is sufficient to identify 
the land requested is altogether erroneous; (2) regardless 
of the correctness of that assumption, the failure of the 
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description to connect with a corner of the public land 
surveys is fatal. 


A 


The metes and bounds description of Parcels I through 
V of Morgan’s public domain application is not sufficient 
to identify the land requested and the deficiency is fatal. 


When Morgan filed BLM 036377 on January 27, 1954, 
43 CFR 192.42 (1954 Supp.) provided in part as follows: 


““(d) °° * Each offer must describe the lands * * ° 
if not surveyed, by a metes and bounds description 
connected with a corner of the public land surveys 
by course and distance * * * (g) An offer will be re- 
jected and returned to the offeror, and it will confer no 
priority if it is not completed in accordance with the 
regulations in Parts 191 and 192 and the instructions 
printed on the lease form * * *’’? 


Paragraph 9 of the General Instructions printed on 
Form No. 4-1158, Fourth Edition (Sept. 1953), used by 
Morgan in applying for a lease, in part reads: 


‘<9, The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: 


(a) The land description is insufficient to identify the 
lands ee er. 


One of the independent grounds of Wallis’ protest against 
the Morgan application was that the description in it was 
insufficient to identify the lands requested. That descrip- 
tion is based upon, and it frequently refers to an 1898 
map of a Board of U. S. Engineers, a photocopy of which 
was incorporated in the application by reference. 

The protest stated that the description refers to topo- 
graphic features that cannot be located on that map. 
And with respect to each of Parcels I through V, it speci- 
fied a particular topographic feature that cannot be so 
located. (pp. 5-8.) These deficiencies have not been denied 


1 Unless otherwise indicated, all emphases throughout this reply are 
supplied. 
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or even discussed in Morgan’s answer to the protest or in 
his response to the order to show cause. 

The description is described in the protest as inadequate, 
incomplete, inaccurate and confusing, and it stated that 
the specific deficiencies mentioned demonstrated conclu- 
sively that the description does not describe by metes and 
bounds or otherwise, and is insufficient to identify the 
land. (pp. 7, 8.)? 

In these conclusions, Wallis is amply supported by record 
statements of the engineers of the Bureau of Land Man- 
agement and of the Corps of Engineers concerning the 
same description in Morgan’s BLM A-036376. On Febru- 
ary 15, 1954, a Bureau cadastral engineer stated: ‘‘The 
areas in this application are unsurveyed, and the descrip- 
tion is poor, to determine the actual area.’’ And on April 19, 
1955, the Corps of Engineers referred to that application 
as having been ‘‘returned without action inasmuch as the 
lands could not be accurately identified.”” See Appellant’s 
Brief in Rebuttal, including Exhibit A, Wallis v. Morgan 
(BLM A-036376; BLM A-037435-037439). 

Furthermore, a Bureau cadastral engineer has referred 
to the aforesaid 1898 map upon which Morgan’s descrip- 
tion is entirely dependent, as follows: 


‘The submitted map is not acceptable for issuing oil 
and gas leases. * * ° applications should be made on 
basis of modern and up-to-date map.’’ (See BLM 
039673, California Company.) 


That the description and the 1898 map were regarded 
by the cadastral engineers of the Bureau as insufficient to 
identify the land requested is further demonstrated by the 
fact that they felt that it was necessary to use data avail- 
able elsewhere in an effort to identify the land. This is 
shown by two statements concerning the same description 
and map in BLM A-036376. One dated March 14, 1955 was 
as follows: 


“<A map showing the detail of the 1898 map referred 
to in the application and later survey data ts found tn 


2 The sufficiency of Morgan’s description is of course neither “conceded” 
nor “settled”, as Morgan would have us believe. (pp. 13, 17.) 
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BLM 038189 (now on my desk). This map is useful 
in locating the lands described in this area. Mr. Meath 
was in a few days ago and said that he would supply 
us with more copies of this map and also copies of a 
map by Charles Ellet Jr. dated 1851 referring to Wag- 
ner’s Island.”’ 


The other statement, dated April 20, 1955, was as follows: 


‘The approximate position of the public land surveys 
from available data found has been delineated on the 
1851 map of ‘Southwest Pass of Mississippi River’ 
in the record.”’ 


The mandatory provisions of 43 CFR 192.42(d) and Gen- 
eral Instruction 9, are unambiguous in requiring the offer 
itself to describe the land in a manner sufficient to identify 
it. For the cadastral engineers of the Bureau to resort to 
other materials in an effort to supply the description defi- 
ciencies of the offer establishes beyond doubt that the offer 
violated those mandatory provisions. 

That an oil and gas lease application that does not con- 
tain a description sufficient to identify the land requested 
is fatally defective and has no priority has been held in 
a long line of cases.* Such results have even been reached 
in cases where no provision expressly specifying the fatal 
effect of an insufficient description such as that contained 
in General Instruction 9 was involved.‘ In fact, we do not 
see how a document which does not contain a description 
sufficient té identify land can possibly be the basis of a 
preference right to a lease under 30 U. S. C., sec. 226, 
since without such a description the document cannot be 


3 Mrs. Grace F. Holbeck et al., A-27361 (Oct. 31, 1956); Columbian 
Carbon Co, et ano., 63 I.D. 166 (1956); Margaret Prescott, 60 I.D. 341 
(1949) ; Ernest W. Sawyer, Jr., A-26573 (Jan. 27, 1953); John W. Luce, 
A-26261 (Feb. 4, 1952); Margaret Scharf Wagley, A-25712 (Nov. 29, 
1949); Roland Egan, A-25674 (Nov. 7, 1949); H. L. Rath et al., 60 I.D. 
225 (1948) ; Anna L. Schramm, 51 L.D. 303 (1925). 

‘See Ernest W. Sawyer, Jr., and succeeding cases in preceding foot- 
note. 
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said to be even an ‘‘application for the lease.””* In a case 
such as this, ‘‘involving a controversy over the leasing 
of particular lands, the very basis of a valid application 
is an accurate description of the lands for which a lease is 
desired”’. Margaret Prescott, 60 I.D. 341, 342 (1949). 

That there is at least very serious doubt on the part of 
the Director concerning the sufficiency of Morgan’s de- 
scription of Parcels I through V to identify the land is 
reflected in the following only and very guarded statement 
on this point in his decision: 


“‘ Although the descriptions of Parcels I through V 
BLM 036377 are not so accurate that an average per- 
son could identify the land, it was the opinion of the 
Office of Cadastral Engineers that the identical de- 
scriptions in BLM A-036376 were identifiable metes 
and bounds descriptions sufficient for one familiar with 
metes and bounds descriptions to identify the land as 
common surveying and engineering practices demand 
ee ©:22 (p. 26.) 


In other words, in one sense the descriptions are not suff- 
cient, but in another sense they are. We are aware of no 
basis for any such limited view of the Department’s re- 
quirements as to descriptions and the decision refers us to 
none. On the contrary, such a view is plainly inconsistent 
with the reasons for requiring an accurate description in 
oil and gas lease offers recently restated in Columbian Car- 
bon Co. et ano., 63 LD. 166, 170 (1956) as follows: 


“An aceurate description is essential to enable the 
processing of an application and the administration 
of the land. It is equally essential to inform all sub- 
sequent applicants and other interested persons that 
an application for the land has already been filed. 
Margaret Prescott, 60 I.D. 341 (1949).”’ 


8 “When the lands to be leased are not within any known geological 
structure of a producing oil or gas field, the person first making applica- 
tion for the lease who is qualified to hold a lease under said sections shall 
be entitled to a lease of such lands without competitive bidding.” 30 
U. S. C., sec. 226. 
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As we pointed out in our response to the order to show- 
cause (pp. 2, 3), to state as the decision does, that the de- 
scriptions are not so accurate that an average person could 
identify the land, is to concede that they do not satisfy the 
Department’s standards of accuracy. Such descriptions 
cannot reasonably be said ‘‘to inform all subsequent appli- 
cants and other interested persons that an application for 
the land has already been filed’’. The ‘‘average person” is 
clearly included in the phrase ‘‘all subsequent applicants 
and other interested persons.’’ And surely it is not con- 
templated, as the quoted portion of the Director’s decision 
appears to envisage, that such persons be required to hire 
a cadastral engineer in order to identify the land covered 
by an offer. In any case, as we have shown, even the 
engineers of the Bureau and the Corps of Engineers could 
not identify the land covered by BLM A-036376 upon the 
basis of its description. How, then, could ‘‘all subsequent 
applicants and other interested persons’’, including the 
‘‘average person’’, be expected to identify the land covered 
by BLM-036377 or A-036376 on the basis of the descrip- 
tions contained in them? Moreover, how can the opinion 
of the Office of Cadastral Engineers mentioned in the de- 
cision be possibly reconciled with the above quoted state- 
ments of the engineers of its staff and of the Corps of Engi- 
neers? Surely they are ‘‘familiar with metes and bounds 
descriptions’? and ‘‘common surveying and engineering 
practices’’ (Dec., p. 26.). And yet they could not identify 
the land from the descriptions in BLM A-036376. 

It is clear that the descriptions in BLM 036377 failed to 
satisfy the requirements of the Mineral Leasing Act (30 
U.S.C., sec. 226), of 43 CFR 192.42(d) (1954 Supp.) and 
of Paragraph 9 of the General Instructions, and that, as 
required by the Mineral Leasing Act, 43 CFR 192.42(g) 
(1954 Supp.) and General Instruction 9, it must be held to 
be fatally defective and no basis for priority. Wallis’ pro- 
test against BLM 036377 should, therefore, also be sus- 
tained on the independent ground of the insufficiency of its 
descriptions to identify the lands requested. 
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B 


The failure of the Morgan description to connect with a 
corner of the public land surveys is fatal. 


43 CFR 192.42 (1954 Supp.) provided in part: 


“(@) ° * * Each offer must describe the lands by legal 
subdivision, section, township, and range, if the lands 
are surveyed, and if not surveyed, by a metes and 
bounds description connected with a corner of the pub- 
lic land surveys by course and distamce* **. (g) An 
offer will be rejected and returned to the offeror, and 
it will confer no priority if it is not completed in ac- 
cordance with the regulations in Parts 191 and 192 and 
the instructions printed on the lease form ° ° °.’”” 


This language could not be more unambiguous in ex- 
pressing the mandatory character of all its provisions. 
“Bach offer must describe the lands’’ in the manner stated. 
The use of the compulsive ‘‘must’’ as an auxiliary to ‘‘de- 
scribe’’ is alone enough clearly to express that mandatory 


character. And the compulsive character of ‘‘must’’ is 
emphasized by ‘‘Each”’ before offer, thus clearly indicat- 
ing that there were to be no exceptions from compliance. 

Morgan states: ‘‘There is no valid basis for a construc- 
tion that the words calling for a connection carry the same 
weight as the words calling for a metes and bounds descrip- 
tion.’ (p.6.) Actually, the language and structure of the 
regulation preclude any other construction. They allow no 
conceivable room for an argument that compliance with 
some of its provisions is required and with others it is 
not. Thus, if the lands are surveyed, ‘‘Each offer must 
describe the lands by legal subdivision, section, township 
and range * * *.”? If the lands are unsurveyed, it is not 
merely a ‘‘metes and bounds description’’ by which ‘‘Each 
offer must describe the lands’’. A particular type of such 
description is specified, i.e., one ‘‘connected with a corner 


6 Arnold R. Gilbert, 63 I.D. 328 (1956), involving the six-mile square 
clanse in the same sentence which contains the description provisions; 
Jean C. James, A-25956 (Nov. 16, 1950); Margaret Prescott, 60 LD. 341 
(1949); Rigby v. O’Connell, A-24585 (May 13, 1948). 
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of the public land surveys by course and distance’, The 
latter words constitute an adjective phrase modifying ‘‘de- 
scription’’, just as the words ‘‘metes and bounds’’ do. As 
the Director said, the ‘‘two requirements are phrased con- 
junctively in a single sentence.’’ (p. 29.) The language 
and structure of the regulation make it crystal clear that 
it is just as necessary to describe unsurveyed lands by 
metes and bounds as to connect the description to a cor- 
ner of the public land surveys by course and distance. Re- 
cently, the Department has held that the six-mile square 
provision in the last clause in the very same sentence as 
the description provisions is mandatory. Arnold R. Gil- 
bert, 63 I.D. 328 (1956). 

That each of the quoted provisions of 43 CFR 192.42 (d), 
including the one concerning connection with a corner of 
the public land survey was intended to be mandatory is 
made doubly clear when we take into account the contrast- 
ing language of description provisions in other oil and gas 
regulations. 

The Director mentioned the former permit 7 and the cur- 
rent lease regulations*® applicable to unsurveyed land in 
Alaska. (Pp. 27, 28.) They both allow for considerable 
leeway in the matter of connection with a public land sur- 
vey corner. In the light of the marked contrast between 
their provisions and the inflexible provisions of 43 CFR 
192.42(d), the Director inevitably concluded that the for- 
mer “‘emphasize that in the States, the requirement for 
connection to a public survey corner is more than direc- 
tory.’’? (P. 28.) Yet it “does not seem’’ to Morgan ‘‘that 
such a deduction is justified’’. (Pp. 8,9.) One of his rea- 
sons is based on the assumption that section 4(d) of the 
“‘stateside’’ permit regulations in Circular 672 was codi- 
fied into 43 CFR 192.23(d) (1939, 1949 eds.). The fact 
is it was not codified at all. What said 192.23(d) did codify 
was Paragraph 10 of Circular 1386, May 7, 1936 (1 F.R. 
373, 55 ID. 506). His second reason is that “<different 
conditions called forth different regulations’’. But this 
is neither news nor material. Circular 672 was modified 


7 Section 2, Circular 905, October 15, 1923 (50 L.D. 155) 
843 CFR 71.2, 1954 Supp. and 1954 ed. 
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for Alaska in Circular 905 for the stated reason: ‘‘Owing 
to the difficulties encountered in the adjustment of con- 
flicting claims for oil and gas prospecting permits * * °”’. 
(55 LD. 155.) Such differences in statutes or regulations 
usually reflect differences in conditions. In fact, that is 
presumably the reason for the rule that in construing a 
statute or regulation such differences may be weighed. And 
specifically, they may be weighed in determining whether 
it was intended that there be ‘‘a different standard of 
compliance in one than in the other, and make clear that 
one is mandatory and the other directory.’’® 

Another marked and similarly significant contrast in 
language is provided by 43 CFR, 1949 ed., 200.5, appli- 
cable to acquired land and in effect when Morgan’s appli- 
cation was filed: 


«co © © Tf surveyed according to the governmental 
‘rectangular system’, legal subdivisions should be used 
in the description; otherwise by metes and bounds con- 
nected with a corner of the public surveys by courses 


and distances, by lot numbers with reference to the 
appropriate recorded plat or map, or by any other 
method of description best suited to identify the lands 
most clearly and accurately. * * °”’ 


The current version of the same sentence in 43 CFR, 1954 
ed., 200.5 ends with: ‘‘* * ° or described in a mamnmer con- 
sistent with the description in the deed of the United States. 
* © * Jn both versions, alternatives to a ‘‘metes and 
bounds description connected with a corner of the public 
surveys by courses and distances’’ are expressly provided 
for. No such, or any alternatives are provided for in 43 
CFR 192.42(d). 

See also section 4(d) of Circular 672, March 11, 1920 
(47 L.D. 437) concerning oil and gas permits: ‘‘* ° ° and 
if practicable the metes and bounds description should 
be connected by course and distance with some corner of 


® Sutherland, Statutory Construction, 3rd. Ed., #5817; Moore v. Gallup, 
45 N.Y.S. 2d. 63, 67 (App. Div., 3rd Dept., 1943); aff'd 293 N.Y. 86 
(1943) ; Haythorn v. Van Keuven & Son, 74 Atl. 502, 504 (Sup. Ct., N.J., 
1909.) 
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the public land surveys’’. The subsequent regulations re- 
lating to leases omitted the ‘‘if practicable’? phrase and 
were substantially the same as 43 CFR 192.42(d) (1954 
Supp.).? The alleged points made by Morgan (pp. 7-9) 
on the assumption that ‘‘the change in the Circular No. 
672 phraseology arose out of the codification into 43 CFR, 
1939, 1940 eds., 192.23(d), have no foundation in fact. Sec- 
tion 4(d) of Circular 672 was not codified at all. What said 
section 192.23(d) did codify verbatim was Paragraph 10 
of Circular 1386, May 7, 1936 (1 F.R. 373, 55 ID. 506), 
and this is stated at the end of the section in the 1939 
and 1940 editions of CFR. 

Morgan argues (pp. 5, 6) that because the purpose of 
description is to identify the land, if a description of 
unsurveyed land accomplishes that purpose connection with 
a public land survey corner is not required.’* But the 
regulation made no such or any other exception to its 
unambiguous requirement for a metes and bounds descrip- 
tion with such a connection. ‘‘If an exception is desirable 
as a matter of administrative policy, it should be expressly 
written into the regulation so that all may be informed 
of it.”’ Machris v. Brown, 63 I.D. 161, 165 (1956). To 
paraphrase other language in that case, the fact that the 
regulation might bave made such an exception furnishes 
no basis for reading one into its plain provisions. 63 I.D. 
161, 164 (1956). And this is particularly so in a case where 
the analogous contemporaneous regulation on acquired 
lands contained just such an exception, to wit, ‘‘or by any 
other method of description best suited to identify the lands 
most clearly and accurately.’’ 43 CFR, 1949 ed., 200.5. 

If this argument of Morgan’s had any validity, it would 
not only affect the connection with a corner provision, but 
all other description provisions in 43 CFR 192.42(d). Thus, 


10 Section 10, Circular 1386, May 7, 1936 (1 F.R. 373, 55 I.D. 506); 
43 CFR, 1939 and 1940 eds., 192.23(d); Circular 1624, Oct. 28, 1946, 43 
CFR 192.42(d) (11 F.R. 12956); Circular 1719, Dec. 29, 1948, 43 CFR, 
1949 ed., 192.42(a)(4) (13 F.R. 9567). 

11 Similar reasoning that failure to comply with a regulation concern- 
ing disclosure of interests in other leases was harmless because the appli- 
cant’s holdings did not exceed the acreage limitation was rejected in 
McKay v. Wahlenmaier, 226 F. 2d 35, 40 (1955). 
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instead of being described ‘‘by legal subdivision, section, 
township, and range”’ as provided in the regulation, sur- 
veyed land could be described by metes and bounds or by 
any other method, as long as it identified the land. Simi- 
larly, instead of being described ‘‘by a metes and bounds 
description’, unsurveyed land could be described by any 
other method. This would be an absurd reading of a regu- 
lation which provides with particularity how land is to be 
described. 


Morgan himself belatedly woke up to the need for a 
connection to a public land survey corner. For on March 
12, 1956, he filed an amendment to his application, by which 
a connection to his metes and bounds description of parcel 
VI was supplied. Morgan thus belied all the arguments 
he now makes that the connection was not required. In fact, 
his action was tantamount to an admission that the con- 
nection was required. 


Morgan does not cite a single case in support of the 
argument that if the metes and bounds description is suffi- 
cient to identify the land, the applicant does not lose 
priority for failure to connect to a public land survey 
corner. The Director assumed (incorrectly, we contend) 
that Morgan’s description was sufficient to identify the 
land. Nevertheless, he held that such failure to connect 
was fatal. He is supported in this holding by John W. 
Luce, A-26261 (Feb. 4, 1952); Roland Egan, A-25674 (Nov. 
7, 1949) ; Margaret Prescott, 60 I.D. 341 (1949) ; and H. L. 
Rath et al., 60 I.D. 225 (1948). The Director cited the first 
three of these cases. The applications in each of the four 
eases described unsurveyed land by legal subdivisions. 
They failed to describe by metes and bounds connected 
with a corner of the public land surveys by courses and 
distances. Actually, they failed to describe by metes and 
bounds at all. The applicable regulation in each of the 
four cases used ‘‘must’’ and provided as to unsurveyed 
land for a metes and bounds description connected with 
a corner of the public surveys by courses and distances.'? 


1243 CFR, 1946 Supp., 192.42(d); Cire. 1624, 11 F.R. 12956, 12958. 
43 CFR, 1940 ed., 192.23; Par. 10, Cire. 1386, 55 ID. 502, 506. 
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The applications were all held to be defective and rejected, 
and in the Prescott case the defective application was ex- 
pressly held to have no priority against a subsequently filed 
proper application. 

The Director properly took the view that the rule estab- 
lished by these cases applied just as much to a case in which 
there was a metes and bounds description which was not 
connected with a corner of a public land survey as to one 
in which there was no metes and bounds description at all. 
(pp. 28, 29.) And this must follow from the fact that, as 
we have shown above, the language and structure of the 
regulation here involved (and the ones involved in those 
cases) preclude any distinction in need for compliance be- 
tween ‘‘metes and bounds’”’, and ‘‘connected with a corner 
of the public land surveys by course and distance’’. Both 
are inseparably linked by and with ‘‘description’’. Both 
are equally required. Both constitute the method of de- 
scription required. 

Therefore, contrary to Morgan’s assertion (p. 6), the 
three cases do stand for the proposition that the provision 
for connection with a public land survey corner is manda- 
tory.* Furthermore, there is nothing in the decisions or 
in the files of the cases which indicate, as Morgan flatly 
states, that they hold only that if the description does not 
identify the land, the application must be rejected without 
priority. The decisions were expressly based on failure 
to comply with a regulation in not supplying what the Rath 
ease referred to as the ‘‘required type of description’’. 
(60 I.D. 225) 

The following language from the Prescott decision is 
particularly illuminating: 


“Under the Department’s regulations, an applica- 
tion for an oil and gas lease on unsurveyed land must 
describe the land by metes and bounds, tied to a corner 


18 The Director did not point out, as Morgan states he did (p. 6.), 
that “there has never been a decision in the history of the Department 
holding the connection-to-a-survey-corner phraseology mandatory.” What 
he did say was: “No cases have been found which applied this mandatory 
regulation to the connection with a corner of the public land survey.” 
(p. 29.) 
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of the public surveys by courses and distances * * °. 
‘An accurate description is essential to enable the land 
office to process the application and to administer the 
land. It is equally essential to inform all subsequent 
applicants and other interested persons that an appli- 
cation for the land has already been filed. Compliance 
with the regulations in this regard is essential to the 
creation of any rights in the applicant. * * ° In this 
ease * * * involving a controversy over the leasing 
of particular lands, the very basis of a valid appli- 
cation is an accurate description * * * and precise 
compliance with the regulation requiring that the de- 
scription of unsurveyed land be furnished by metes 
and bounds, connected with a corner of the public sur- 
veys by courses and distances, must be required. * * * 
Inasmuch as Mrs. Prescott’s application * * °* failed 
to comply with the regulations respecting an accurate 
description of the lands, it was fatally defective, it 
did not confer any rights upon her, and it was properly 
rejected.’’ (60 ID. 341, 342.) 


This language contradicts Morgan’s assertion that the 
Prescott case holds only that if the description does not 
identify the land, the application must be rejected. It 
shows beyond doubt that the Department holds both the 
metes and bounds provision and the connection to a corner 
provision to be inseparable and equally mandatory; that 
strict compliance with both is regarded as essential to an 
accurate description; and that an application which does 
not comply with both is fatally defective. An application 
which describes by metes and bounds but fails to provide 
a connection to a public survey corner is, therefore, just 


14 So does the Luce decision: “* * * Mr. Luce’s application was defective 
in that it failed to describe the desired land by metes and bounds, as re- 
quired by the regulation * * °.” Similarly the Egan decision: “* * * the 
Director stated [in his decision] that * * * it would be necessary for Mr. 
Egan to furnish a metes and bounds description of the land, connected 
with a corner of the public land surveys. ° * * the Department's regula- 
tions require that an application for an oil and gas lease on unsurveyed 
land describe the land by metes and bounds. It has been held that an 
application which does not comply with this requirement is fatally de- 
fective. © * * No reason is seen for disturbing the Director's decision.” 
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as fatally defective as one which does not describe by metes 
and bounds at all. 
B (1) 


The instructions on the offer form are consistent with the 
Director’s conclusion that the connection to a corner pro- 
vision is mandatory. 


Morgan contends that a portion of paragraph 9 of the 
General Instructions on the back of offer and lease Form 
No. 4-1158, Fourth Edition (Sept. 1953) confirms that the 
connection provision is directory, not mandatory (pp. 9, 10). 
In part, it is as follows: 


“*9. The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: 
(a) The land description is insufficient to identify the 
lands ee $122 


In making this argument, Morgan overlooks paragraph (g) 
of 43 CFR, 1954 Supp., 192.42, which provided: 


““(g) An offer will be rejected and returned to the 
offeror, and it will confer no priority if it is not com- 
pleted in accordance with the regulations in Parts 191 
and 192 and the instructions printed on the lease form 


e@@e@p 


The fatal consequences described by (g) are to follow if 
the offer is not completed in accordance with both the 
regulations and the instructions. In other words, a failure 
to complete in accordance with either the regulations or 
the instructions is fatal. 

Paragraph (d) of 43 CFR, 1954 Supp., 192.42 provides 
that ‘‘Hach offer must describe the lands * * * if not 
surveyed, by a metes and bounds description connected with 
a corner of the public land surveys by course and distance 
°° ©, An offer, such as Morgan’s BLM 036377, which 
fails to describe unsurveyed lands by a metes and bounds 
description not so connected cannot be said to be com- 
pleted in accordance with said paragraph (d) and, there- 
fore, with Part 192. It follows that the fatal consequences 
specified in paragraph (g) must befall such an offer. 
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Paragraph (d) does not expressly provide that the 
prescribed type of description must not only be used but 
that it must succeed in identifying the land. But such 
a provision is necessarily implied from ‘‘offer”’ and 
‘describe’? in ‘‘Each offer must describe the lands’’ at 
the beginning of (d). A document which does not identify 
land cannot conceivably be said to ‘‘describe’’ it or even 
be an ‘‘offer’’ to take a lease. Moreover, as we have here- 
tofore pointed out, we similarly do not see how any such 
document could possibly be the basis of a preference right 
to a lease under 30 U.S.C., sec. 226, since without identifi- 
cation of land it cannot be said to be an application for 
a lease.* 

Nevertheless, it may be desirable to put applicants on 
express notice concerning the fatal effect of failure to 
identify the land, even if the methods prescribed by 
192.42(d) are followed. And this appears to be the 
purpose served by General Instruction 9. On the other 
hand, there was no such need for notice concerning the 
consequences of failure to comply with the express pro- 
visions of 192.42(d) prescribing the methods of descrip- 
tion, since such failure clearly comes within the all- 
inclusive condemnation provisions of 192.42(g).%* 

Finally, item 2 in the Special Instructions on the form 
of offer used by Morgan makes it clear that the connection 
and other description provisions of 192.42(d) are manda- 
tory. In part it states: 


‘‘The lands requested if surveyed should be described 
by legal subdivisions * * * and if unsurveyed, by 


15 That identification has been regarded as essential without any ex- 
plicit provision for it in statute or regulation is shown by such cases as 
Ernest W. Sawyer, Jr., A-26573 (Jan. 27, 1953), involving an application 
filed in 1943. 

16 It may also be argued that a description which fails to follow the 
methods prescribed by 192.42(d) is “insufficient” within the meaning of 
General Instruction 9. Presumably they are prescribed because they are 
regarded as most effective and appropriate to identify the land. Hence, 
the Department should and does properly regard a description which 
fails to use those methods as “insufficient” to identify the land. Thus, 
Margaret Prescott, 60 I.D. 341, 342 (1949), held that a description which 
does not follow those methods is not “accurate”, Le., sufficient. 
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metes and bounds connected by courses and distances 
with some corner of the public land survey. Where 
possible the approximate legal subdivisions of un- 
surveyed lands should be stated.’’ 


‘‘Should’’ in ‘‘should be described’’, like ‘‘must’’ in 
192.42(d), clearly expresses obligation.”7 In addition, the 
unqualified use of ‘‘should be described’’ is in contrast 
to the ‘‘ Where possible’’ qualification of ‘‘should be stated’’ 
in the next succeeding sentence. Therefore, an offer which 
fails to comply with the said provisions of Item 2 of the 
Special Instructions by omitting the connection to a corner 
would not be completed in accordance with the instructions, 
_ just as it would also not be completed in accordance with 
192.42(d), and therefore with Part 192. A failure to 
complete in accordance with either would be fatal under 
192.42(g). 
It follows that the failure of General Instruction 9 ex- 
pressly to mention failure to comply with the express 
mandatory description provisions of 192.42(d), does not 


confirm that the connection to a corner provision is 
directory. In fact, Morgan’s further argument that 
amended 192.42(g) retroactively applied with the same 
effect as claimed for General Instruction 9 is tantamount 
to an admission that General Instruction 9 had no such 
effect.?® 


B (2) 


43 CFR 192.42(g), as amended July 2, 1954, has no appli- 
cability in determining whether Morgan’s offer filed 
January 27, 1954 was a proper one. And even if it had 
such applicability, it would not help him. 


New regulations or amendments of existing regulations 
are construed to have prospective effect only, in the ab- 
sence of evidence of an intention to give them a retroactive 
effect. The language of the July 2, 1954 amendment of 43 


17 Town of Edgewater v. Liebhardt, 76 P. 366, 367, 32 Colo. 307 (1904) ; 
Fegan v. Lykes Bros. S. S. Co., 3 So. 2d. 632, 635, 198 La. 312 (1941). 

18 Cf.: Barron Coop. Creamery v. Wickard, 140 F. 2d 485 (CCA 7, 
1945). 
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CFR 192.42(g)!* did not state or imply that it validated or 
accorded a priority status to any defective applications 
then pending before the Department. There is no evidence 
of an intention to give the amendment any retroactive ef- 
fect. Thus, even if it were legally possible, the amendment 
would clearly not have any such effect.” 

But even if it be assumed arguendo that 192.42(g) as 
amended purported to have such an effect on any defective 
applications then pending before the Department, it could 
not legally do so and thus deprive a subsequent applicant, 
who was qualified and had complied with the regulations 
in effect when he filed his application, of his statutory pref- 
erence right to a lease. For to do so would violate the 
preference right provisions of the Mineral Leasing Act and 
the established rules applied in the administration of those 
provisions. 

Section 17 of the Mineral Leasing Act as amended (30 
U.S.C., § 226) provides: 


‘‘When the lands to be leased are not within any 
known geological structure of a producing oil or gas 
field, the person first making application for the lease 
who is qualified to hold a lease under said sections 
shall be entitled to a lease of such lands without com- 
petitive bidding.’’ 


It is settled law that, by reason of this statutory provi- 
sion, if the Department determines to issue an oil and gas 
lease for land not within such a structure, it is under a 
mandatory duty to issue a lease to the first qualified person 
who files a proper application for it22 An application 


19 Circular 1875, July 2, 1954 (19 F.R. 4191). In part, it provides: 
“(g)(1) Except as provided in subparagraph (2) of this paragraph an 
offer will be rejected and returned to the offeror and will afford the ap- 
plicant no priority if: (i) The land description is insufficient to identify 
the lands ee o” 

20 Bowles v. Lake Lucerne Plaza, 18 F. 2d. 967, 970 (5 CCA, 1945) ; 
Memorandum of Assistant Secretary re “Retroactive application of 43 CFR 
192,42(d), as amended, in Marion L. Sickles and Roy E. Sickles, Wyoming 
016036, 016037 (Oct. 3, 1952); K. E. Saltgaver, 58 I.D. 546, 547, 548 
(1943). Cf.: August A. Frymark, A-27162 (Sept. 12, 1955). 

21W. M. Vaughey, George W. May, A-27389 (Oct. 31, 1956); McKay 
v. Wahlenmaier, 226 F. 2d. 35 (1955). 
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which does not comply with the mandatory provisions of 
pertinent regulations in force when it is filed is not a proper 
one and will not confer priority upon the applicant. And, 
while an application which does not comply with such pro- 
visions of regulations, may be corrected by the applicant, 
it will be effective for priority purposes only from the date 
when all the defects are cured. 

As Morgan himself puts it, these rules are ‘essential to 
fulfill the directives of section 17 of the Mineral Leasing 
Act (30 U.S.C. 226) that the first qualified applicant is en- 
titled to a lease’. (p. 17.) But that directive and those 
rules preclude the consideration of regulations adopted 
after an application has been filed in determining whether 
the person who filed it was the first qualified applicant.** 
And this is the settled rule in the Department. 

Morgan argues nonetheless that the July 2, 1954 amend- 
ment of 43 CFR 192.42(g¢) is applicable in determining 
whether he filed a proper application on January 27, 1954. 
Without citing any precedent in his support, he attempts 
to avoid the obvious conflict between this position and the 
Mineral Leasing Act and the aforesaid established rules, 
by arguing that the amendment relates to priority and not 
to the requisites to be satisfied; that the question of prior- 
ity did not arise till Wallis filed his application, by which 
time the amendment to the regulations was in effect. But 
no matter how Morgan attempts to dress up his argument, 


2 Arnold R. Gilbert, 63 I.D. 328 (1956); W. M. Vaughey, George W. 
May, A-27389 (Oct. 31, 1956) ; Pearl C. Baggett, W. M. Vaughey, A-27188 
(Dec. 13, 1955); Madison Oils, Inc., 62 I.D. 478 (1955); Transco Gas & 
Oil Corp. et al., 61 I.D. 85 (1952) ; James Des Autels, 60 I.D. 513 (1951) ; 
McKay v. Wahlenmaier, 226 F. 2d. 35 (1955). 

33, W. M. Vaughey, George W. May, A-27389 (Oct. 31, 1956); Pearl C. 
Baggett, W. M. Vaughey, A-27188 (Dec. 13, 1955); James Des Autels, 
60 I.D. 513 (1951); Transco Gas & Oil Corp. et al., 61 I.D. 85 (1952); 
J. L. Dougan et al., A-26774 (Sept. 1, 1954). 

24 Morgan himself states: “We are familiar with the established prin- 
ciple that an applicant must satisfy the regulations in force at the time 
an application is filed”. (p. 17.) 

25 J. J. Newman Lumber Company et ano., A-27205 (Oct. 10, 1955); 
S. J. Hooper, Humble Oil and Refining Co., A-26861 (March 12, 1954); 
S. J. Hooper, 61 I.D. 346 (1954), Part I; Levi A. Hughes et al., A-26612 
(April 28, 1953); Frances R. Reay, A-22727 (March 20, 1941); Sidney 
A. Martin, C. C. Thomas, BLM 027325, 027029 (July 18, 1956). 
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it inevitably amounts to a claim that a regulation not in 
force when he filed his application should relieve him retro- 
actively of the necessity of compliance with a regulation 
in force when he filed it, in order to conclude that Morgan 
was the first qualified applicant. 

The fact that the amendment was adopted before Wallis 
filed his offer merely means that it must be taken into ac- 
count in passing on the validity of Wallis’ offer. It is not 
at all material in judging the validity of Morgan’s offer. 

The course pursued by the Department, and the only 
course which can properly be pursued consistently with the 
Mineral Leasing Act and the aforesaid rules, in determining 
which of two applicants for the same land is the first quali- 
fied applicant is to consider each application in the order 
of filing and to apply to each the regulations in effect when 
jt was filed.2° In this case, there was in effect when Morgan 
filed his application the mandatory provisions of 43 CFR 
192.42(d) concerning, among other things, connection with 
a corner of the public land surveys. Having failed to com- 
ply with that requirement, Morgan does not have a prefer- 
ence right to a lease. And he cannot acquire it by reason 
of some subsequently adopted regulation. On the other 
hand, in determining whether Wallis complied with the 
mandatory regulations in force when he filed his applica- 
tion, 192.42(g¢) being then in effect, should properly be 
taken into account. 

This view of 192.42(g) as amended is supported by deci- 
sions of the Department. Thus, Columbian Carbon Co., 
Liss, 63 I.D. 166 (1956), involved the sufficiency of descrip- 
tions in two conflicting applications to identify unsurveyed 
acquired lands, on the earlier one of which a lease had been 
issued. Section 192.42(g) was amended between the times 
of filing of the two applications. In determining that the 
first Columbian application was defective and in consider- 
ing the status of the lease issued on the basis of it, the 
decision makes no mention of 192.42(g) as amended after 
that application was filed. However, in determining that 
the later Liss application should be rejected without prior- 


26 Arnold R. Gilbert, 63 I.D. 328 (1956); W. M. Vaughey, George W. 
May, A-27389 (Oct. 31, 1956) ; Pearl C. Baggett, W. M. Vaughey, A-27188 
(Dec. 13, 1955). 
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ity, the decision pointedly refers to the fact that Liss had 
filed his application after the adoption of the amended 
192.42(g) (63 I.D. 171). 

In W. M. Vaughey, George W. May, A-27389 (Oct. 31, 
1956), and Pearl C. Baggett, W. M. Vaughey, A-27188 (Dec. 
13, 1955), in deciding that May’s and Baggett’s applications 
were defective when filed for lack of statements of the 
offeror and an attorney in fact as required by 43 CFR 
192.42(e)(3) and (4), the decisions did not take into ac- 
count the amended 192.42(¢)(1)(iv) on the very same sub- 
jects, even though here too the amendment had been adopted 
after the May and Baggett applications, and before the 
Vaughey applications were filed. Similarly, Arnold R. Gil- 
bert, 63 I.D. 328 (1956) was a case which involved a conflict 
between a Miller offer filed before, and a Gilbert offer filed 
after 192.42(¢) was amended. In deciding to cancel a por- 
tion of the Miller lease because his offer did not cover lands 
entirely within a six-mile square as required by 192.42(d), 
the Department did not apply the amended 192.42(g) at 
all, though the six mile requirement is included in 
192.42(g¢)(1)(i). The only regulations cited, quoted and 
applied were those in effect when the Miller offer was filed. 
(63 I.D. 328, 329) 

In Sidney A. Martin, C. C. Thomas, BLM 027325, 027029 
(July 18, 1956), the Bureau refused to apply 192.42(g) 
(2) (i) adopted July 2, 1954, retroactively to the advantage 
of the first applicant who had failed to pay sufficient rental 
when filing his application in 1951 as required ‘‘under the 
regulations then in effect’’. This case demonstrates that 
the only regulations to be applied in determining whether 
any application is a proper one and entitled to priority are 
those in effect when the application is filed. The fact that 
in the Martin-Thomas case the regulation in question was 
adopted after both competing applications were filed, 
merely means that the validity of each would be considered 
without regard to the amended 192.42(g). Similarly the 
fact that in this case the Morgan application was filed be- 
fore and the Wallis application after the adoption of the 
regulation simply results in testing the Morgan applica- 
tion without, and the Wallis application with regard to 
the regulation. Hence, there is no material distinction be- 
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tween the Martin-Thomas decision and this case. (See 
Morgan’s Response, pp. 18-20.) 

Morgan speaks of the ‘‘shocking results”’ of not apply- 
ing 192.42(g) retroactively and gives examples in which 
the first applicant fails to comply with a regulation in effect 
when he files his application and as a result loses out to 
a later applicant who complies with the regulations in 
force when he files his application. We see nothing shock- 
ing in expecting each applicant to do no less and no more 
than what the regulations require when he files his appli- 
cation. In fact it would be shocking if the rule were other- 
wise. It would not only be shocking, it would also be viola- 
tive of section 17 of the Mineral Leasing Act, as amended, 
if a person complying with all regulations in effect when 
he filed his application and otherwise qualified would be 
denied a preference right to a lease, while it would be 
granted to another applicant who had failed to comply 
with the regulations in effect when he filed his application, 
whether the second mentioned application was filed earlier 
or later than the first one. Morgan’s references to shock- 
ing results ‘‘amounts only to a criticism of the basic act 
of Congress, which clearly provides that when public lands 
are determined to be available for non-competitive oil and 
gas leasing, the person presenting the first acceptable ap- 
plication must be awarded the lease.’’ J. L. Dougan et al., 
A-26774 (Sept. 1, 1954). 

Finally, if the rule for which Morgan contends were to 
be adopted, then his application would be preferred be- 
cause an issue of priority was raised by the filing of Wallis’ 
application after 192.42(g) was amended. On the other 
hand, if Wallis had not filed his application and no issue of 
priority had arisen, Section 192.42(g¢) would not be appli- 
cable since its applicability, Morgan argues, is based on 
the existence of the priority issue. And Morgan’s appli- 
cation would have to be rejected because it did not comply 
with 192.42(d) which was in force when he filed it. In 
other words, Morgan’s position would be more favorable 
if there is a later competing applicant than if there is no 
such other applicant. Such an absurd, incongruous result 
could not possibly have been intended. 
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This absurdity and incongruity is compounded when we 
consider that an amendment of the regulations plus the 
filing of another application after the amendment would 
have the retroactive effect of giving validity to Morgan’s 
application as of the date of its filing, whereas if all its 
defects had thereafter been corrected by Morgan himself, 
the application would concededly have been effective for 
priority purposes only from the time it was corrected. 
Moreover, the same reasoning which supports the rule on 
the correction of defective applications by an applicant,?” 
requires following the rule that the validity of each appli- 
cation must be judged by the regulations and statutes in 
effect when it was filed. Both rules are ‘‘essential to ful- 
fill the directive of section 17 of the Mineral Leasing Act 
°°.’ (Morgan Response, p. 17.) 

But even if 192.42(g¢) as amended after Morgan’s offer 
was filed had purported to be and could legally be, arguendo, 
retroactively applicable to it, it would not help him. For 
its provisions are consistent with the conclusion that the 
connection provision of 192.42(d) is mandatory. Subpara- 
graph (1) of paragraph (g) provides that, except as pro- 
vided in subparagraph (2), ‘‘an offer will be rejected and 
returned to the offeror and will afford the applicant no 
priority if’? it fails in certain specified respects. Sub- 
paragraph (2) provides that an offer ‘‘containing any of 
the following deficiencies will be approved by the signing 
officer provided all other requirements are met.’’ None of 
the deficiencies which follow relates to description. There- 
fore, an offer which fails to connect a metes and bounds 
description to a corner of the public surveys, as provided 
in 192.42(d), will not be approved by reason of subpara- 
graph (2). 

Subparagraph (1) does provide that the fatal conse- 
quences described in its opening clause will result if ‘(i) 


27 Witbeck v. Hardeman, 51 F. 2d 450, 453, 454 (5 CCA, 1931): “Al- 
though ordinarily the omission of an oath can be supplied later, when the 
oath is made a condition of priority or advantage over another the amend- 
ment [of an application for an oil and gas permit] will operate only from 
its date.” Edwina S. Elliott, 56 I.D. 1 (1936); Clifford Thorp Wood- 
ward, A-25905 (Supp., June 15, 1951); Cf. McKay v. Wahlenmaier, 226 
F. 2d. 35, 40 (D.C. CCA, 1955). 
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The land description is insufficient to identify the lands 
*** >? Morgan contends that because this provision does 
not say the offer will be rejected with loss of priority un- 
less the metes and bounds description is connected to a 
public survey corner, a failure to so connect is not fatal. 
‘As we have shown above in our discussion of General In- 
struction 9,* an offer which fails to describe by the methods 
specified in 192.42(d) should be and is regarded by the 
Department as insufficient to identify the land. In this 
view, a failure to connect to a corner is fatally defective 
under 192.42(g) (1) (i). 

But even if the failure to connect were not so regarded 
as coming within the condemnation of 192.42(g) (1) (i), it 
would not follow that it would for that reason not be fatal, 
as Morgan claims. The basic fallacy of Morgan’s argu- 
ment in this respect is that he does not take into account 
both subparagraphs of paragraph (g). From the absence 
of express mention of connection to a survey corner in sub- 
paragraph (1), he would have us draw the inference that 
the absence of connection is not fatal. But, he overlooks 
the fact that by the same reasoning, from the absence of 
such mention in subparagraph (2), the directly contrary 
inference flows. Under (1), the offer would not be fatally 
defective. But under (2) it would not be approved. Thus 
any such effect of subparagraph (1) as Morgan argues for 
is completely neutralized by subparagraph (2). Hence, the 
question whether the failure to comply with the connection 
provision of 192.42(d) was fatal would have to be deter- 
mined without regard to paragraph (g). And applications 
filed before the existence of said paragraph (g) or any simi- 
lar regulation or instruction, and not complying with similar 
provisions of regulations concerning description, and other 
matters, have been held to be fatally defective.** 

It is true, as Morgan states (pp. 11, 12), that the pur- 
pose of the July 2, 1954 amendment of 43 CFR 192.42(g¢) 
was to alleviate the fatal consequences of failure to com- 


* Footnote 16, page 18. 

28 McKay v. Wahlenmaier, 226 F. 2d. 35 (C.A., D.C., 1955); Ernest 
W. Sawyer, Jr., A-26573 (Jan. 27, 1953), and succeeding cases, footnote 
4, page 5. 
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ply with other provisions of 192.42. But it is also obvious 
that those other provisions were a select few. Those, as 
he himself points out, citing illustrative cases, concerned 
these subjects: rental payment, the 2560 acre lease limi- 
tation, the form of offer used, and whether the offer was 
filled in by typewriting or in ink and printed. And these 
are the only matters selected in subparagraph (2) of (g) 
for allowing grace for noncompliance. Though there had 
been numerous cases holding offers fatally defective for 
noncompliance with description provisions of regulations *° 
subparagraph (2) does not allude to description at all. 

By an elaborate table (pp. 13-16), Morgan attempts to 
show that land description is the only subject covered in 
192.42(¢)(1) which does not paraphrase or employ the lan- 
guage of the provision on the subject in 192.42(d) and (e), 
whereas ‘‘when a requirement stated in sections 192.42(d) 
and (e) is intended to be mandatory, the indentical lan- 
guage is repeated or paraphrased in 192.42(g)(1)”. But 
192.42(g)(1)(iv) is on the subject of offers signed by 
agents, which is covered by 192.42(e)(3) and (4). Yet it 
does not paraphrase or include the language of the pro- 
vision in 192.42(e)(3) that each offer ‘‘shall’’ be accom- 
panied by ‘‘evidence of the authority of the attorney in 
fact or agent’’ on behalf of non-corporate offerors. Simi- 
larly, 192.42(g¢)(1)(v) deals with offers of minors and yet 
does not contain or paraphrase the language of the pro- 
vision in 192.42(d) that ‘‘an offer may not be filed by a 
minor.’’ Moreover, 192.42(e)(6) and (f) cover the sub- 
jects of the documents with which offers of associations 
and corporations, respectively, ‘‘must be accompanied’’. 
None of the provisions of either of these paragraphs is 
mentioned in any fashion in either subparagraph of 192.42 
(g). It thus clearly appears that the elaborate table and 
the inferences Morgan would have us draw from it are 
based on assumptions which do not accord with the facts. 

The Director was right in holding Morgan’s application 
fatally defective as to Parcels I through V because their 
descriptions were not connected to a corner of the public 
land surveys. 


2° See footnote 4, page 5, supra. 
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I 


The Wallis descriptions identify the land requested. 


In his decision, the Director remanded the Wallis appli- 
cation BLM 042017 to the Eastern States Supervisor’s 
Office for consideration and action in issuance of a lease 
should all be found regular (pp. 29, 34.). Therefore, con- 
sideration by the Director of Morgan’s alleged objections 
to the descriptions in the Wallis application appears at 
this time to be premature. 

In any case, it is clear that the alleged objections lack 
merit. Their substance as a whole should be judged in the 
light of three general considerations. For one, Morgan’s 
answer to Wallis’ protest raised no objection to Wallis’ ap- 
plication. For another, Morgan’s response, which for the 
first time raises alleged objections to Wallis’ descriptions, 
does not cite a single precedent or authority to support 
them. Finally, on March 12, 1956, Morgan filed the amend- 
ment to his application.*° The amendment contains a pro- 
vision for connection between his metes and bounds de- 
scription of his parcel VI and the most easterly corner of 
Section 10, Township 24 South, Range 30 East, surveyed 
by G. F. Connelly and shown on the plat of that township, 
approved May 18, 1842. And Morgan’s own description, 
as thus amended, is subject to the alleged objections he now 
raises against Wallis’ descriptions in Part II of his re- 
sponse. (pp. 22 et seq.) 

Upon the basis of unsupported and unsubstantiated rea- 
soning which we find it difficult to follow, Morgan contends, 
as the heading of Part II states, that ‘‘The Wallis descrip- 
tions do not identify the land.’’ 

Straining at a gnat, Morgan tries to make something 
of the fact that the Wallis descriptions use what he calls 
“‘two points of beginning’’ and that one is called true and 
the other by inference ‘untrue’ ’’. (p. 23.) The provisions 
of 43 CFR 192.42(d) require that unsurveyed lands be de- 
scribed by a metes and bounds description ‘‘connected with 


30 Letter to Supervisor, Eastern States Office, dated March 8, 1956 
(BLM 036377); Director’s decision, p. 29. 
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a corner of the public land surveys by course and distance”’. 
It would seem to be too obvious to require explanation that 
the required connection with a corner and the metes and 
bounds description must each have a point of beginning. 
And because the metes and bounds description defines the 
actual boundaries of the tract of land, it is appropriate to 
distinguish its beginning point from that of the connection 
to a corner by referring to the former as the true point of 
beginning. 

Of course, Morgan’s amended description also has what 
he calls two points of beginning, that of the connection 
and that of the metes and bounds description. Truc, he 
refers to the former as ‘‘commencing”’ rather than begin- 
ning. But we believe that even Morgan will not contend 
that there is any difference in meaning between the two 
words. In any event he does not appear to object to the 
Director’s holding that his amended description ‘‘meets 
the objection applicable to prior descriptions that they 
were not connected to a corner of the public land surveys.”’ 
(p. 29.) 

As indicated in the decision (p. 26), the only official pub- 
lic land survey in the area is the 1836 survey of Township 
24 South, Ranges 30 and 31 East, by G. F. Connelly, ap- 
proved May 18, 1842. Wallis’ descriptions of five tracts are 
all connected with one of the corners of that survey, to wit, 
the southeast corner of fractional Section 3, Township 24 
South, Range 30 East. (Morgan’s amended description 
is similarly connected to ‘‘the most easterly corner of Sec- 
tion 10’’ of the same township.) Plainly, a corner of a 
section on the official approved plat of the survey of a 
township is a ‘‘corner of the public land surveys’’, with 
which the metes and bounds description is required to be 
connected by 43 CFR 192.42(d).* 

But Morgan apparently sees something objectionable in 
his assumption that no monument can be located at the 


31 “The ‘corners’ of the public land surveys are those that determine the 
boundaries of the various subdivisions which are represented on the official 
plat, ie.—the township corner, the section corner, the quarter-section cor- 
ner, the meander corner.” Sec. 349, Manual of Instructions for the Survey 
of Public Lands, Bureau of Land Management, U.S. Gov’t Printing Office, 
1947. 
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Connelly corner (pp. 24-26). (This assumption extends to 
the Morgan as well as the Wallis corner.) In the first 
place, the regulation provides for connection with a corner, 
not a monument.” ‘The term ‘corner’ is employed to de- 
note a point determined by the surveying process, whereas 
the ‘monument’ is the physical structure erected for the 
purpose of marking the corner point upon the earth’s sur- 
face.’”’** The existence of a monument at the corner in 
question is, therefore, wholly immaterial. In his decision, 
the Director in effect so held (p. 29). 

In the second place, as to any corners in Township 24, 
Range 30, Morgan’s allusion to the absence of monuments 
is in any case merely an assumption. Morgan refers to 
statements made by James L. Bradford in his notes of a 
survey of lands in ‘‘fractional townships 23 & 24 South of 
ranges 32 East—& fractional townships 24 South of Ranges 
32 & 33 East’? (See Morgan’s Ex. 2, p. 1.). The corner 
Wallis used was that of a section in township 24 South, 
Range 30 East. As an aid to his survey of the said town- 
ships, Bradford sought to identify the south boundary of 
Township 22 S., R. 32 E. as run by G. F. Connelly in 1836.* 
But in doing so, as in making his actual survey, he did not 
come anywhere near Township 24 South, Range 30 East. 

There is no reason to believe that the southeast corner 
of Section 3, township 24 South, Range 30 East, cannot be 
located on the ground or established along the lines sug- 
gested by the Director.* Moreover, these are matters 
not material to the validity of Wallis’ application or its 
priority or the issuance of a lease to him. 

We fail to see either accuracy or pertinence in Morgan’s 


32 Compare use of “monument” rather than “corner” in Section (2) (a) 
and (b) in Circular 905, Oct. 15, 1923, 50 L.D. 155, 156 (1923) ; see quota- 
tion in Director’s decision, p. 27. 

33 Sec. 349, Manual of Instructions for the Survey of Public Lands, 
Bureau of Land Management, U.S. Gov’t Printing Office, 1947. 

34 Bradford’s conclusions respecting this auxiliary activity never have 
been approved and have no official standing. 

35 James Bradford’s activities in 1875 and the “current studies of the 
Connelly survey” by the Office of Cadastral Engineers, to both of which 
Morgan refers (p. 25), do not even include Township 24 South. See 
“Review of Surveys in Ts. 22 & 23, Rs. 32 & 33 E., Louisiana Meridian, 
Louisiana,” Bureau of Land Management, Nov. 5, 1956. 
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discussion of the ‘‘relationship between Connelly’s ap- 
proved survey lines and Wallis’ metes and bounds de- 
scriptions.’’ (p. 26.) 

Wallis obtained from the Corps of Engineers, the agency 
having primary jurisdiction over the area and an indis- 
putably reliable and official source, copies of its modern 
up-to-date map of the area, showing complete geodetic con- 
trol lines. It is believed that the Corps uses that map, 
among other things, to check applications for leases. The 
map portrays topography, latitude parallels and longitude 
meridians, overbank elevations and contours, the sections 
surveyed by Connelly, and the approximate subdivisions 
of the unsurveyed areas. In its preparation, the Corps un- 
doubtedly used and correlated all available, pertinent in- 
formation, including, presumably, ‘‘Connelly’s survey lines 
and the Welman and Bradford section lines’”’ and ‘‘ James 
Bradford’s section lines’’. (Morgan, pp. 27, 28.) 

Wallis based his metes and bounds description on that 
correlated map, connected the description by course and 
distance to the southeast corner of section 3, which was 
surveyed by Connelly and is shown on the map; attached a 
copy of the map to his application and indicated on it the 
land requested by shading in green. The shading of the 
land requested on the map constituted an absolute fixing 
of its location, since no other place upon the earth’s sur- 
face could be its counterpart. Upon the basis of geodetic 
control and other data shown upon the map, any competent 
surveyer could mark its boundaries upon the ground. 

Morgan himself states that, ‘‘using Wallis’ true begin- 
nings and his metes and bounds only, the land can be lo- 
cated ...’. (p. 27.) Surely Morgan is not arguing that 
the description is objectionable merely because one may 
identify the land from a part of it. As long as the de- 
scription, as a whole or in part or both, identifies the 
land and also complies with the pertinent requirements of 
the regulations, including the connection requirement, there 
can be no proper basis for objecting to it. 

Obviously, Wallis could not use as the basis for his 
metes and bounds description the plat of Connelly’s 1836 
survey of Township 24 South, Range 30 East. The land 
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requested by Wallis is not indicated on that plat; it was not 
even in existence in 1836. While the 1898 Engineer’s map 
Morgan used is for all practical purposes no better in this 
respect than the Connelly plat, even he did not use Con- 
nelly’s plat for his metes and bounds description. Wallis 
did use as the basis for his metes and bounds descriptions, 
the best available modern up-to-date map of the Corps of 
Engineers. The land requested by Wallis as well as Sec- 
tion 3 of Township 24 South is shown on that map. 43 CFR 
192.42(d) requries not only a metes and bounds descrip- 
tion, but one connected with a corner of the public land 
surveys by course and distance. It not being possible to 
describe the land by metes and bounds according to the 
Connelly plat, it being possible to so describe the land only 
on the basis of the kind of modern map the Corps of Engi- 
neers provided, Wallis connected his description to the 
southeast corner of section 3, which owes its official exist- 
ence to and is shown on the approved Connelly plat. And 
for the purpose of stating the course and distance from said 
southeast corner of section 3 to the beginning of his metes 
and bounds description he had no other logical and reason- 
able choice but to follow the Corps map on which both sec- 
tion 3 and the land requested are shown. 

That Wallis was following the Corps map in stating the 
said course and distance is made clear by the introductory 
statement of Exhibit A of Wallis’ application. It is there 
said that each of the descriptions of the five tracts that 
follow are connected with the southeast corner of section 3 
as shown on the official Connelly plat, but that ‘‘in all other 
respects,’’ each of the tracts is described according to the 
attached map. The phrase ‘‘in all other respects’’, of 
course, includes the course and distance between the corner 
and the beginning of the metes and bounds description. 

43 CFR 192.42(d) does not prescribe how the connec- 
tion to a corner by course and distance is to be made. It 
merely provides that it must be made. Wallis made the 
connection and described the land in the only manner which 
clearly identified the land. The regulation did not and 
reasonably could not require more. Contrary to Morgan’s 
hypothetical assumption to the contrary (p. 27, ‘*C’?), 
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Wallis’ metes and bounds descriptions are used with re- 
gard to both the ‘‘connection to Connelly’s corner’’ and the 
modern, up-to-date map of the Corps of Engineers. 

-On the merits, all of Morgan’s alleged objections to the 
Wallis descriptions are baseless and should be overruled. 


Conclusion 


Morgan has failed to show cause why action should not 
be taken in accordance with the Director’s Conclusions (1) 
sustaining Wallis’ protest against Morgan’s offer BLM 
036377, (2) holding that offer for rejection as to Parcels 
I through V, and (3) remanding the Wallis’ offer BLM 
042017 to the Eastern States Office for consideration and 
action in issuance of a lease should all be found regular. 

Wallis has shown cause why the aforesaid conclusions of 
the Director are right; and why the said conclusions should 
be based on the failure of the Morgan descriptions snffici- 
ently to identify the land, as well as their failure to be 
connected to a corner of the public land surveys. With 
respect to Morgan’s alleged objections to the Wallis 
descriptions, Wallis has shown that their consideration 
at this time appears to be premature, but that in any 
event they are without merit. 

Accordingly, Morgan’s offer BLM 036377 should be re- 
jected as to Parcels I throughV and a lease should be issued 
to Wallis for the land requested in his offer BLM 042017. 


December, 1956. 
Harry M. Epersterx, 
Attorney for Floyd A. Wallis. 


Exar 85 or ApmreisTraTiIvE Recorp 


Envelope in Ez. 3 case file containing Exhibits 85A, 85B, 
and 85C of Administrative Record. Envelope omitted. 


Exuzsrr 85A or ADMINISTRATIVE REcoRD 


Map captioned ‘‘The California Company, Compilation of 
Surveys, Burrwood Area, Plaquemine’s Parish, La., show- 
ing parcels pertaining to Henry S. Morgan—BLMA 036376 
& BLM 036377” (Exs. 3 & 1). Omitted, printed as Ex. 
142B. 
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Exxuisrr 85C or ApmrvistraTive Recozp 


Map captioned ‘‘Map of a part of Southwest Pass, Miss. 
River, from a survey made under the direction of a Board 
of U. S. Eng’rs., March and April, 1898.’ Omitted. 
Printed as map annexed to Ex. 1. 
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Filed BLM February 11, 1957 


Exauzerr 86 or ADMINISTRATIVE RECORD 
Morcan’s Response To Waits’ Repry (Ex. 84). 


I 


There is no need to deal further with Wallis’ contention 
that Morgan’s metes and bounds descriptions of Parcels 
I-V are insufficient to identify the land. Suffice it to say 
that the Bureau has found to the contrary (Op., pp. 26, 27). 
It is interesting to note that Wallis had no difficulty with 
Morgan’s metes and bounds descriptions since, for all prac- 
tical purposes, he copied them with minor variations. 


0 


The Department has defined the purpose of an accurate 
description both in the case of public and acquired land 
applications. In Margaret Prescott, 60 I.D. 341 (1949), 
the Solicitor stated: 


<©* © © An accurate description is essential to enable 
the land office to process the application and to ad- 
minister the land. It is equally essential to inform all 
subsequent applicants and other interested persons that 
an application for the land has already been filed.’’ 


This was virtually repeated in Columbian Carbon Co. v. 
Liss, 63 I.D. 166, 170 (1956), involving an acquired lands 
application. Morgan’s descriptions identify the land and 
easily and fully satisfy the reasons for an accurate descrip- 
tion. 

To meet his end, however, Wallis would have the Depart- 
ment go beyond the purpose and intent of the description 
regulation and pay slavish devotion to words. To make 
connection mandatory, Wallis urges automatonic reading 
of regulation 43 CFR 192.42(d) without regard to the con- 
trolling objective of the regulation, namely, to identify the 
land. As Wallis conceives the mandate, the Secretary is 
insisting upon mere words—a recitation of connection— 
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even though those words are of no aid whatsoever in iden- 
tifying the land, even though the metes and bounds descrip- 
tions alone identify the land, and even though the words of 
connection read together with the metes and bounds de- 
scriptions make it impossible to identify the land. Wallis 
is not familiar with Judge Learned Hand’s oft quoted 
precept that: ‘‘There is no surer way to misread any docu- 
ment than to read it literally ° * *.”’ Guiseppi v. Walling, 
144 F.2d 608, 624 (C.A. 2, 1944). 

We do not believe the regulation demands a robot-like 
reading. The Secretary asks that the metes and bounds 
description be ‘‘connected.’? He does not call for mere 
words reciting connection. The construction of regulations 
is governed by the same rules as the construction of stat- 
utes. Whether the connection clause should be construed 
as mandatory or directory depends not on the use of words 
like ‘‘may’’, ‘‘must’’, ‘‘shall’’, etc., but on the object the 
statute or regulation was designed to reach.? Regulations, 
like statutes, should receive a sensible construction. The 
reason and intent of the regulation should prevail.? Absurd 
consequences should be avoided. 

Coupled with this is the Department’s consistent view 
that, if priority is to be denied for failure to comply with 
a regulation, ‘‘that regulation should be spelled out so 
clearly that there is no basis for disregarding his non- 
compliance’? (emphasis supplied). Donald C. Ingersoll, 
63 LD. 397, 400 (1956). Morgan’s view comports with these 
principles. Wallis’ does not. Under our construction, con- 
nection is mandatory where essential to identification. 
Otherwise, it is directory. This construction is workable 
and realistic. The regulations of the Secretary extend over 
all public lands and encompass all sorts and kinds of situa- 
tions and conditions. What might be possible in North 


1 Borelli v. Reconstruction Finance Corp., 196 F.2d 730, 736 (Em. 
App. 1952). 

2 Compare Fields v. United States, 27 App. D.C. 433 (1906), certiorari 
denied 205 U.S. 292; Red Canyon Sheep Co. v. Ickes, 98 F.2d 308, 313 
(App. D.C., 1938). 

3 Compare Madison Oils, Inc., T. F. Hodge, 62 I.D. 478, 483 (1955), 
holding the mandatory requirement for listing other holdings did not 
extend to applications simultaneously filed. Here, the “intent” of the 
regulation was given weight (idem, p. 482). 
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Dakota by way of connection with a corner of the public 
land surveys might be impossible in the Southwest Pass 
area of Louisiana. The regulation should not be construed 
to result in the absurd consequence where the Secretary is 
mandatorily demanding the impossible. 

In fact, it is impossible to have a metes and bounds de- 
scription connected to a public land corner in the Southwest 
Pass area. The nearest identifiable public land corner is 
25 miles to the north. As matters now stand, short of a 
court judicial determination or an official resurvey nobody 
can say where a particular public land corner is located in 
the Southwest Pass area. 

It seems to us that the connection requirement must be 
read to apply “‘if practicable’; otherwise, the regulation 
is excluding public land from leasing, even though the land 
can be identified. The ‘‘if practicable’? phrase appeared 
in the grandfather regulation, Circular 672 (1920), 47 L.D. 
437, 438-9. We explained that Circular 672 was never 
amended to omit the ‘‘if practicable’? phrase with deliber- 
ate intent, but that the omission occurred in the course of 
codification in 1940 (Morgan Br., pp. 7-10). In fact, the 
codification took place in 1936 (55 I.D. 502, 507). Wallis 
picked up our error but completely overlooked the merits 
of the argument (Wallis Br., pp. 11-12). It is quite im- 
material whether the codification took place in 1936 or 1940. 
It is important that Circular 672 was the immediate prede- 
cessor to the first codification. This is important because 
it demonstrates that the omission of the “‘if practicable’’ 
phrase was not the product of deliberate intent to compel 
a connection even if it were impossible and even if the land 
were identifiable without the connection. 

Morgan’s view accords with common sense considerations 
and controlling rules of statutory construction which uni- 
formly make the intent the thing through which we read 
the words. Wallis’ view makes the words master over the 
purpose and objective of the regulation. It requires blind 
compliance with literal phraseology. It subordinates the 
controlling principle of identification of the land to the use 
of words of connection and leaves no room for accommoda- 
tion of the broad variety of situations and circumstances 
to which the Secretary must apply the regulation. 
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I 


Wallis mistakenly analyzes our position with respect to 
43 CFR 192.42(g). He takes the procrustean approach 
and tailors the regulation to fit into the recognized prin- 
ciple that curative action does not relate back to cut off 
intervening filers. At the outset, it should be understood 
that 43 CFR 192.42(g) does not come into play unless the 
call for a connection to a public land corner is mandatory 
and not directory. Next, as we spell out in our opening 
brief (Morgan Br., pp. 11-22), this is not a case of retro- 
active action. Regulation 43 CFR 192.42(g) applies to all 
conflicts which arose subsequent to its effective date, J uly 2, 
1954. Here, the conflict arose when Wallis filed on March 
8, 1956. 

So long as Morgan’s application identified the land, regu- 
lation 43 CFR 192.42(g) gave him the right, if necessary, 
to amend to include a connection to a public land corner 
as against any junior filer who came in after J uly 2, 1954. 
Payment of rental is mandatory but, if Morgan had been 
50 cents short in his filing fee, he would have had the right 
after July 2, 1954, to pay that 50 cents as against any filer 
subsequent to that date. By the same token, he has the 
right, if necessary, to connect to a public land corner since 
his initial filing identified the land. The March 8, 1956, 
filing by Wallis was subject to Morgan’s right under 43 
CFR 192.42(¢) which attached to Morgan’s application on 
July 2, 1954. 


IV 


Wallis does not meet the argument that, if his words 
of connection are used as a part of his descriptions, he 
failed to identify the land (Morgan Br., pp. 23-27). We 
emphasize that the only reason for calling for a connection 
is to aid in identifying the land. No other valid reason 
has been suggested. We repeat, the regulation does not 
eall for words of connection; it calls for a connection. 
Just what useful purpose is served by the recitation of 
words of connection to a public land corner which is not 
locatable on the ground, in fact or officially? 
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v 


Wallis points to Morgan’s amendment to Parcel VI, 
reciting a connection to a Connelly corner as justification 
for his own words of connection to a different Connelly 
corner. Morgan’s amendment of Parcel VI was protective. 
It is not authority for the proposition that, where the metes 
and bounds description identifies the land, the lease offer 
must fail unless words of connection are recited. 


vI 


Wallis substitutes ‘‘monument’’ for ‘‘corner.’’ But the 
regulation calls for a connection to a ‘‘corner.’’ There is 
no magic in words of connection which permits them to 
be waived like a fairy wand over any metes and bounds 
description and ipso facto create a connection to a public 
land corner. The Secretary’s regulations were not de- 
signed to elicit automatic responses regardless of whether 
they fulfilled the purpose or objective of the regulation. 
The fact is, there is no corner. This is not the case of a 
lost or obliterated monument. There are no means of 
establishing that corner by a known or conceivable method 
of survey. 

VII 


Wallis pretends that James L. Bradford’s instructions 
and notes of survey had nothing to do with the Connelly 
corner that Wallis used (Morgan Br., pp. 24-26; Wallis 
Br., pp. 32-33). Wallis insists he relied on the District 
Engineer’s map. But, in constructing his map, the Dis- 
trict Engineer used James L. Bradford’s erroneous loca- 
tion of Connelly’s south line of T. 22 S., R. 32 E., and all 
the District Engineer’s other Connelly lines to the south 
are correspondingly in error. This is set forth in Morgan 
Exhibit 3 (Morgan Br., p. 29). Wallis says nothing about 
this. 

Vint 


Wallis agrees with Morgan that the words of connection 
add nothing and that the land can be identified on the 
District Engineer’s map from Wallis’ metes and bounds 
descriptions alone (Wallis Br., pp. 33-34). But we say 
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that, if the regulation requires words of connection to 
the public land corner, those words must be read as a 
part of the Wallis description and, in that event, Wallis 
has not identified the land. If meaning is given to the 
words of connection, then, as Wallis’ descriptions recite, 
the public land corner is the point of beginning. But Wallis 
does not and cannot identify his parcels from that point 
of beginning. 

The short of it is that Wallis is relying only on the 
Engineer’s map and his metes and bounds descriptions to 
identify the land. He uses words of connection as obeisance 
to the regulation, not to identify the land. This makes 
our point. Wallis must discard his words of connection 
to identify the land. He cannot jump from the approved 
plat of survey to the unofficial Engineer’s map because 
there is no proof of relationship. Wallis has wholly failed 
to show the transition between Connelly’s survey lines and 
the Engineer’s map on which Wallis plotted his metes and 
bounds descriptions, nor has he responded to our point 
that the Engineer’s map on which he relies does not cor- 
rectly depict Connelly’s lines (Morgan Br., pp. 24-31). 

A decision for Wallis would establish the principle that 
the metes and bounds description identifies the land, and 
the application will be rejected unless there are words of 
connection to a public land corner, even though using that 
corner as a beginning it would not be possible to identify 
the land. Such a proposition can flow only from undis- 
cerning acceptance of the words of the regulation without 
regard to the intent. Interpretation of the Secretary’s 
regulations is a judicial, not a clerical, function. 


Ix 


There is another aspect of this case which points up 
the inequity of Wallis’ position. Morgan filed both ac- 
quired and public land applications covering Parcels I-V 
(BLM-A 036376; BLM 036377) on the same day, January 
27, 1954. The reason for dual applications is important. 
Parcels I-V are contiguous to all four sides of Lease BLM-A 
015383, effective June 1, 1952. Parcels I-V are lands ac- 
ereted to Lease BLM-A 015383 except for the possibility 
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that some minor part may be accreted to public land. There 
is no way to define the line where the land accreted to 
Lease BLM-A 015383 ends and the land possibly accreted 
to public land begins. To meet this problem, out of an 
abundance of caution, dual applications were filed. 

Primary reliance was placed on the acquired lands appli- 
cation (BLM-A 036376). There was, and is, no valid basis 
for supposing that the land covered by Lease BLM-A 
015383, bought and paid for by the United States with 
title approved by the Attorney General of the United States, 
was anything but acquired land. 

After the filings were made, the over-all problem of the 
status of land seaward of the Louisiana coastline was 
brought to the Bureau’s attention and Morgan cooperated 
fully in making available maps, documents and other data 
in aid of an objective determination. While this problem 
was under consideration in the Bureau, while Morgan in 
good faith was cooperating with the Bureau, while the 
materials and memoranda were in the case files, and almost 
two years after his acquired lands filings, Wallis filed 
public land applications. In our view, these circumstances 
place the equities in Morgan. This, indeed, is a situation 
where Morgan should not be denied his priority and the 
junior filer rewarded. There is ample room in the con- 
struction of 43 CFR 192.42(d) to sustain Morgan’s appli- 
cation since there are strong grounds for holding that the 
call for a connection to a public land corner is directory 
in aid of identification. Donald C. Ingersoll, 63 I.D. 397, 
400 (1956). 


Respectfully submitted, 


Marvin J. Sonosxy, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C. 
Attorney for Henry S. Morgan. 
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Exuzrr 87 or ADMINISTRATIVE RECORD 
March 18, 1957. 


The Director, 

Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Re: Morgan-Wallis contest BLM-A036376 (except Parcel 
VI) BLM 036377 (except Parcel VI) BLM-A 037435-9, 
inclusive BLM 042017 


Drak Sr: 


There are enclosed two originals of a report, executed 
by George E. Jones, Registered Civil Engineer, entitled 
‘Report on the Location or Position of the Southeast Cor- 
ner of Fractional Section 3, Township 24 South, Range 30 
East, Louisiana Meridian, According to the Plat of Survey 
Approved May 18, 1842.’ 

We ask permission to file the Jones report. This case 
arises on an order to show cause, and we know that the 
Burean is seeking as much assistance as possible prelimi- 
nary to passing on the matter. 

One of the primary issues in the case concerns the factual 
question of whether a metes and bounds description can 
be connected to the southeast corner of fractional Section 
3, Township 24 South, Range 30 East. We believe the 
Jones report will be helpful on that point. 

If the Bureau desires, we should be glad to make Mr. 
Jones available for oral examination. 

A signed copy of the report and a copy of this letter 
have been mailed today, by certified mail, to Harry M. 
Edelstein, Esquire, 1700 K Street, N. W., Washington 6, 
D. C., attorney for Floyd A. Wallis. 


Sincerely, 


Magvin J. Sonosxy, 
Attorney for Henry S. Morgan. 
Enclosures 
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Enclosure to Ex. 87 of Administrative Record ‘¢Report 
on the location or position of the southeast corner of frac- 
tional section 3, Township 24 South, Range 30 East, Louisi- 
ana Meridian, according to the plat of survey approved 
May 18, 1842,’’ by George E. Jones, Registered Civil En- 
gineer, The California Company Building, New Orleans 
12, Louisiana. . 


Qualifications of George EB. Jones 


I am a Registered Professional Civil Engineer in the 
States of Louisiana. Presently I am supervisor of the sur- 
veying operations for The California Company, New Or- 
leans, Louisiana. 

I was born in Murray, Kentucky, on May 13, 1923. I 
was educated in the public schools in Murray, Kentucky, and 
at the University of Kentucky, where I received a degree 
of Bachelor of Science in Civil Engineering in March, 1948. 

Ever since I graduated from the University of Kentucky, 
my primary work has been in land surveys. I have had 
occasion to examine hundreds of public land surveys and 
have become familiar with public land surveying practices, 
particularly in recovering public Jand survey monuments 
and restoring lost or obliterated corners. 

In 1948 to 1949 I was Survey Engineer for The Cali- 
fornia Company. My duties covered all surveying activi- 
ties in connection with the development of oil leases in 
south Louisiana, including the Mississippi Delta area. Ap- 
proximately half of my time was spent in the field search- 
ing for original public land survey corners, recovering 
evidence of property boundaries, establishing horizontal 
survey control, and locating oil field installations and other 
survey work. The remainder of my time was spent in office 
work related to field surveys, such as: computations and 
mapping of field surveys, examining field notes and plats 
of official General Land Office surveys and private surveys, 
examining abstracts and descriptions of property, and pre- 
paring survey reports. 

Beginning in 1950 I supervised all surveying operations 
in the Rocky Mountain Division, covering the States of 
Utah, Colorado, Wyoming, Montana and North Dakota. 
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This work followed much the same pattern as my work 
in Louisiana and gave me broad experience with public 
land surveys in a different region of the country. 

I returned to Louisiana in 1951 and have continued my 
survey work there ever since. The first two years my 
work was primarily in Plaquemines and Jefferson Parishes, 
as supervising surveyor for southeastern Louisiana. One 
to two field surveying parties performed field surveys under 
my supervision, which involved the running of traverses 
for horizontal survey control, searching for monuments of 
the official land surveys, locating physical evidence of pos- 
session, and locating oil field facilities. The office work 
related to the field operations requiring examination of 
General Land Office field notes and plats of survey, ex- 
amination and evaluation of maps and plats of Govern- 
ment and private surveyors, and preparation of survey re- 
ports. 

Since 1953 I have had the responsibility for the survey- 
ing operations of The California Company in approximately 
twelve states and the Gulf of Mexico. This was cumula- 
tive to my prior experience except on a broader scale. I 
was confronted with almost every conceivable survey prob- 
lem, especially in the Mississippi Delta area. In this work 
I became even more familiar with all of the official land 
surveys below New Orleans and have collected and ex- 
amined a large number of the maps and plats of the Missis- 
sippi Delta area, some prepared by Government agencies, 
state and federal, and others by private surveyors, many 
of historic significance going back to 1770. 

I have testified on surveying problems before the Louisi- 
ana courts and the Louisiana Conservation Commission. 
I am a member of the American Congress on Surveying 
and Mapping (Vice Chairman of the Louisiana Section at 
present) and past Chairman of the Offshore Engineering 
Committee. 


II 
Preparation for This Study 


I was requested to render an objective opinion on the 
question of whether it is possible to locate the position on 
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the ground of the southeast corner of Section 3, Township 
24 South, Range 30 East, Louisiana Meridian, as shown 
on the official plat of survey made by G. F. Connelly and ap- 
proved May 18, 1842. 

Similar problems relating to the Connelly survey had 
arisen almost daily in my work. Accordingly, when I under- 
took to prepare for this assignment, my study began with 
the collection and review of all my prior memoranda and 
reports on the Southwest Pass area prepared over a period 
of years. I had already assembled as part of my regular 
work a large collection of maps, aerial photographs, plats 
and field notes covering the Southwest Pass area, and the 
portion embracing Section 3 under consideration. I have 
been over this area many times by land and have observed 
it from the air and from the water. I had available, of 
course, standard works on surveying as well as the Manual 
of Instructions for the Survey of the Public Lands of the 
United States, with all of which I am familiar. 

I reviewed this material as a matter of caution, although 
I was thoroughly acquainted with it since it was used in 
my day-to-day work. In Appendix A annexed I have listed 
some of the maps, plats and field notes I considered. I have 
not listed my prior office memoranda, many of which are 
confidential. 

Til 


Problem Presented 


Whether it is possible by any recognized method of sur- 
vey to locate the position on the ground of the southeast 
corner of fractional Section 3, Township 24 South, Range 30 
East, Louisiana Meridian, Louisiana, as shown on the offi- 
cial plat of survey approved May 18, 1842. 


IV 


Opinion 
Based on my study, my experience and my knowledge of 
the area, in my opinion it is not possible to locate the posi- 
tion of the southeast corner of fractional Section 3, Town- 
ship 24: South, Range 30 East, Louisiana Meridian, Louisi- 
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ana, as shown on the plat of G. F. Connelly’s survey ap- 
proved May 18, 1842. An independent survey would be 
necessary to establish any public land corners in the area 
and such corners would be new public land corners. They 
would not be the position or relocation of Connelly’s cor- 
ners. 

vV 


Reason for the Opinion 


The basic reason for my opinion is that there is no known 
point from which to begin in order to locate the position of 
any of the corners of the G. F. Connelly survey—the only 
official survey in the area. There are no public land or 
other monuments to mark any corner of Connelly’s survey, 
and there are no topographic features or established lines 
of possession which may be used as an acceptable control 
point for locating the position of any Connelly corner. 

I feel it would be helpful to preface my discussion with 
a review of the nature of the area and a history of public 
land surveys in the area. 


A. General description of the area. At a point called 
Head of Passes the Mississippi River divides itself into 
five major channels called Passes, which in turn subdivide 
into a network of small channels and distributaries of 
the river. The area embraced by the Connelly surveys is 
approximately twenty miles of the right descending bank 
of the lower Mississippi River, immediately above Head of 
Passes and includes both banks of Southwest Pass and the 
right descending bank of Southeast Pass. All of the area 
above Head of Passes is today low-lying swamp and marsh 
land except a very small natural levee along the banks of the 
river. The banks of the river above Head of Passes are 
covered by a thick growth of willow trees. The area ad- 
jacent to Southwest Pass is today mainly marsh covered 
with cane reeds and marsh grass but without timber growth. 
The topography along Southwest Pass is constantly chang- 
ing; the river currents and wave action cause erosion and 
accretion along the river and bays; the frequent hurricanes 
result in drastic changes in the topography. In addition, 
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the whole Mississippi Delta area is gradually sinking and 
this, combined with the silt deposited by the yearly over- 
flows of the banks of the river, have contributed to the 
change in appearance of the land along Southwest Pass 
during the last hundred years. 

There are very few houses in the vicinity of Southwest 
Pass and no fences or other physical objects which would 
perpetuate property lines. There is no cultivation along 
any of the Passes of the Mississippi River. 


B. History of official land surveys tn the area. 


1. Survey by G. F. Connelly made in 1836 and approved 
May 18, 1842, covering the following fractional townships: 
T-20-S, R-30-E; T-21-S, R-30-31-E ; T-22-S, R-31-E ; T-22-S, 
R-32-E ; T-22-23-S, R-33-E ; T-23-S, R-31-32-E ; T-24-S, R-30- 
31-E. 


Connelly began his survey at the east boundary of T-20-S, 
R-29-E, as established by G. W. Watson in 1831 and trav- 
ersed down the right descending bank of the Mississippi 


River and Southwest Pass, thence across Southwest Pass 
and up the left descending bank of Southwest Pass to the 
Head of Passes where he crossed South Pass and continued 
along the right descending bank of Southeast Pass to Bayou 
Balize. 

Connelly established river sections and township bounda- 
ries along the river and passes. The corners were monu- 
mented with posts and mounds and in a few instances were 
referenced to trees. Connelly used a magnetic variation 
of 9° 00 for his survey. According to data found in the 
U. S. Government publication, ‘‘Magnetic Declination in 
the United States,’’ he should have used a magnetic vari- 
ation of 7° 43’ in 1836. By calculating and plotting Con- 
nelly’s field notes and comparing the result with topo- 
graphical data, it was determined that Connelly’s courses 
are in error approximately 2° 00’ (north as shown by Con- 
nelly is actually 2° 00’ west of north). Connelly’s chainage 
seems to be reasonably accurate as evidenced by his calls 
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to topographical features which can be located approxi- 
mately. 

When Connelly reached the end of his traverse down the 
right descending bank of Southwest Pass, he observed the 
bearing to a light house (S 15° E) but he failed to measure 
the distance. Some of the more recent surveys have as- 
sumed that the light house Connelly referred to is the old 
brick light house structure which is still standing at South- 
west Pass today. This is erroneous because construction of 
the brick light house structure now standing was commenced 
in December, 1838 and was not completed until January, 
1840 (letter dated January 12, 1839, Collector of Customs, 
New Orleans, to Treasury Department). The earlier light 
house ‘‘was built upon a small Island near the Southwest 
Pass of the River and was afterwards undermined by the 
water and destroyed. It was found necessary therefore 
to rebuild the lighthouse upon a new site * * *’’ (letter 
dated January 12, 1841, Fifth Auditor, Treasury Depart- 
ment, to the Attorney General) (Appendix Item A-11). 

Connelly crossed four bayous in traversing up the left 
descending bank of Southwest Pass in T-24-S, R-31-E. Be- 
cause of the rapid change in the character of the land in that 
area, there is no physical evidence of any of these bayous 
today. By comparing the topography along Connelly’s trav- 
erse with that which is shown on maps of 1838 and 1867 
(Appendix Items B-4 and B-11), the relative position of the 
bayous on the right and left descending banks of Southwest 
Pass according to Connelly’s survey cannot be reconciled. 
The bayous on the left descending bank seem to be displaced 
to the northeast about 1600 feet; this might be the result 
of an error in the tie across the pass on the north boundary 
of T-24-S, R-31-E. According to the field notes of the sur- 
vey, two tangents of the traverse near the east boundary of 
T-23-S, R-31-E (left descending bank of the pass), have 
been changed by crossing the original figures out; the cor- 
rection amounts to approximately 1250 feet (N 25° E 11.00 
ch. and N 35° E 8.00 ch.). This correction results in a rea- 
sonable closure of T-24-S, R-31-E, but it causes a shortage 
in distance between Pilot’s Bayou and the Head of Passes. 


398 


The approved township plat of T.23-S, R-31-32-E, is drawn 
according to the changed figures. 


2. Survey by V. Sulakowski, made in 1873 and approved 
by the Surveyor General of Louisiana in 1873, covering the 
following fractional townships: T-20-S, R-29-E, and T-20-S, 
R-30-E. 


Sulakowski made an independent resurvey of T-20-S, R- 
29-B, which had been surveyed by G@. W. Watson in 1831 
and an independent resurvey of T.20-S, R-30-E, which had 
been surveyed by G. F. Connelly in 1836. He failed to re- 
cover any corners which had been established by either Wat- 
son or Connelly some forty years earlier (Appendix, Item 
A-6). 


3. Survey by James Bradford made in 1875 and ap- 
proved in 1875 covering the following fractional townships: 
T-22-23-S, R-32-E. 


James Bradford surveyed the lands in the vicinity of the 
Head of Passes and along South Pass. He was instructed 
to reestablish the south boundary of T-22-S, R-32-H, as orig- 
inally run by Connelly and to use this as the point of begin- 
ning for his survey (Appendix, Item A-7). He made an ex- 
tensive search of the area along the right descending bank 
of the Mississippi River and Southwest Pass in an effort to 
locate some point or any which was established by Connelly. 
He traversed the river from the south boundary at T-20-S, 
B-30-E, to Scott’s House which was about four miles be- 
low the Head of Passes. 

Bradford reported that he ‘‘sought laboriously for evi- 
dence of its [south boundary of T-22-5, R-32-E] locality, 
but in vain. There were no permanent improvements or 
settlements in its vicinity or for 15 miles above it on either 
side of the river, whereby it or the lines of any of the sub- 
divisions or other township lines, might be even approxi- 
mately identified”? (Appendix, Item A-9). Unable to re- 
cover any of the points established by Connelly, he finally 
resorted to using Sulakowski’s south boundary of T-20-S, 
R-30-E, as a beginning point for relocating the south boun- 
dary of T-22-S, R-32-E He traversed down the right bank 
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of the river according to the distance which Connelly re- 
corded in his notes for T-21-S, R-30-31-E, and T-22-S, R-31- 
32-KE, and reestablished the south boundary of T-22-S, R-32- 
E. He then crossed Southwest Pass and proceeded with his 
survey of T-22-23-S, R-32-E. 

Bradford meandered the point of land at the Head of 
Passes and determined that the township line was 18.74 
chains south of the extreme point of land; Connelly had 
located the point of land 43.12 chains north of the township 
line in 1836. This showed a recedence of 24.38 chains (1,- 
609.08 feet) in the 39 years which had elapsed since Con- 
nelly’s survey. According to Bradford’t notes, he decided 
that this was a reasonable amount of erosion. According 
to the earliest data available from the U. S. Coast and Geo- 
detic Survey, there was a recedence of the point of land of 
not more than 200 feet between 1853 and 1875 (22 years). 
It appears that Bradford’s township line was probably 
north of that established by Connelly according to this in- 
formation. 

Bradford resurveyed Sections 8 through 12, T-23-S, R- 
32-E, and made the original survey of the remainder of the 
sections in that township. He tied into several U. S. Coast 
and Geodetic Survey stations near South Pass which were 
established in 1875. This affords a means of checking the 
accuracy of Bradford’s work. 

C. There are no Connelly corners. Nowhere in the Mis- 
sissippi Delta area are there any Connelly corners which 
can be recovered. Sulakowski in his resurvey of T-20-S, 
R-30-E, in 1873 failed to recover a single corner which had 
been established by Connelly. James Bradford, in his sur- 
vey of T-22-23-S, R-32-E, and T-24-S, R-32-33-E, in 1875 
was specifically instructed to recover corners established 
by Connelly and he failed. In my work in the Mississippi 
Delta area, I have never found a corner of the Connelly 
survey, nor have I found any evidence of the recovery of a 
Connelly corner by any other surveyor during my examina- 
tion of plats, maps, and reports of other engineers and sur- 
veyors. 

D. The southeast corner of Section 3 is not a lost corner. 
The southeast corner of Section 3, T-24-S, R-30-E, Louisiana 
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Meridian, is not a ‘“‘lost corner.”? Section 360 of the Manual 
of Instructions for the Survey of the Public Lands of the 
United States defines a lost corner as follows: 


“¢A lost corner is a point of a survey whose position 
cannot be determined, beyond reasonable doubt, either 
from traces of the original marks or from acceptable 
evidence or testimony that bears upon the original posi- 
tion, and whose location can be restored only by refer- 
ence to one or more interdependent corners.’’ 


The Connelly corner does not qualify under this definition 
as a lost corner because its location cannot be restored. Sec- 
tion 362 of the Manual of Instructions for the Survey of the 
Public Lands of the United States specifies that: 


‘The restoration of the lost corners cannot proceed 
until the retracement of the original survey has been 
completed. The retracement will be based upon the 
courses and distances returned in the field notes of the 
original survey, or the equivalent by calculation, initi- 


ated and closed upon known original corners.”’ 


There are no known original corners of the Connelly survey. 

E. A dependent resurvey is not possible. A dependent 
resurvey ‘‘identifies, re-establishes, and remarks the land 
boundaries that were established by a prior cadastral sur- 
vey’’ (Glossary of Public-Land Terms, Department of the 
Interior (1949), p. 10). ‘‘The dependent resurvey is de- 
signed to accomplish a restoration of what purports to be 
the original conditions according to the record, based, first, 
upon identified existing corners of the original survey and 
other recognized and acceptable points of control, and, sec- 
ond, upon the restoration of missing corners by propor- 
tionate measurement in harmony with the record of the 
original survey. This type of resurvey is applicable to those 
cases showing fairly concordant relation between conditions 
on the ground and the record of the original survey. Titles, 
areas, and descriptions should remain absolutely unchanged 
in the typical dependent resurvey’’ (Section 400 of the 
Manual of Instructions for the Survey of the Public Lands 
of the United States). This type of resurvey is of no help 
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here because there are no ‘identified existing corners’’ of 
the Connelly survey or ‘‘other recognized and acceptable 
points of control.’’ In addition, the conditions on the 
ground are considerably different from those experienced 
by Connelly in 1836. 

F. An independent resurvey cannot locate the position of 
the Connelly corner. An independent resurvey is one 
‘‘which supersedes a prior cadastral survey and which 
creates and establishes new land boundaries’’ (Glossary of 
Public-Land Terms, Department of the Interior (1949), p. 
22). ‘‘The independent resurvey provides methods adapted 
to considerable areas of public land where the original sur- 
vey cannot be identified with any degree of certainty in ac- 
cordance with the representation of the approved plat and 
field notes, and where the prevailing conditions are such 
that strictly restorative processes, when applied as an in- 
flexible rule between existing monuments or adopted corner 
positions, are either inadequate or lead to unsatisfactory re- 
sults * * *’? (Section 401 of the Manual of Instructions for 
the Survey of the Public Lands of the United States). The 
independent survey does not reestablish corners of a prior 
survey; new corners are established. Therefore, an in- 
dependent survey could not locate the position of any of 
Connelly’s corners. 

G. Reconciliation of deficient surveys cannot locate the 
position of any of the Connelly corners. A procedure 
frequently used to determine the approximate position of 
a deficient land survey or some part of it utilizes overlays 
of the land survey and the best maps depicting topography 
and physical features at the time the field survey was 
made. The first step is to attempt to relate physical 
features reported in the field notes to features shown on 
the maps. The positions of land corners are then scaled 
from the map. In areas where there are houses, roads, 
sharply outlined ridges, well-defined streams and other 
easily identified physical features, the procedure has value. 
It affords a basis for some assumption as to points of 
control. But in the Southwest Pass area this procedure, 
while helpful within limits, is subject to grave doubt so 
far as precise locations are concerned, because there are no 
well-defined physical features on which to predicate the ini- 
tial assumptions for control points. There are many pitfalls 
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in this procedure because it is a graphic method, calling 
for the exercise of judgment and interpretation, and be- 
cause many assumptions must be made by the surveyor. 
A point of control acceptable to one surveyor may be unac- 
ceptable to another. 

During the course of my work, I used what I shall term 
the overlay method of positioning surveys in an attempt 
to localize the Connelly corners so that a search could be 
made for original corners. 

In doing this work, we plotted all of Connelly’s survey 
from the north boundary of T-22-S to the end of South- 
west Pass on a scale of 1:20,000. The transparency on 
which the survey was plotted was overlayed on a map of 
the area at the same scale which showed the topography 
as it existed in 1838 and 1867, as well as of today. (1838— 
‘‘Delta of the Mississippi’’—surveyed at the suggestion of 
a Special Board of Engineers by A. Talcott ; 1867—‘‘ Missis- 
sippi Delta—Topography of Southwest Pass’’ by J. W. 
Donn for the U. S. Coast Survey.) By shifting the overlay 
so that most of the recognizable features coincide and allow- 
ing for some erosion and accretion (questions of judgment 
and assumption), what appears to be the most logical loca- 
tion for the survey is selected. 

When the location of Connelly’s survey is judged in this 
manner, segments of it check out very well while other seg- 
ments are utterly irreconcilable. For example, the topo- 
graphy in the vicinity of Head of Passes as noted by Con- 
nelly checks very well with the topography of today, assum- 
ing we are correct in our estimates of erosion and accretion. 
Thus, the call for a bayou at the point where Connelly ended 
his chaining below the common corner to Sections 10 and 11, 
T-24-S, R-30-E, on the right descending bank seems to ac- 
cord with the location of a bayou which is shown on the map 
of 1838 and of a bayou shown on current maps. 

But in using the overlay procedure we find that, when we 
cross over to the left descending bank of Southwest Pass 
in T-24S, R-31-E, application of the right descending bank 
estimated locations results in obviously erroneous locations 
for the sections on the left descending bank. The positions 
of the bayous on the left descending bank in Sections 18, 
20, 21, and 24 called for in Connelly’s survey are not in 
agreement with the bayous on the topographic maps. If 
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Connelly’s survey in this vicinity is moved 1200 feet to the 
southwest, the bayous would be in approximately the same 
position as shown on the topographic maps. This displace- 
ment might be the result of an error by Connelly in cross- 
ing Southwest Pass along the north line of T-24-S, R-31-E. 
The error might have resulted from tieing to an adjacent 
section corner rather than to the township corner. This 
appears probable when we consider that the amount of dis- 
placement is equivalent to the distance across Section 36, 
T-23-S, R-31-E, or Section 37, T-24-S, R-31-E. This calls 
for the exercise of judgment and assumption by the engi- 
neer using the overlay method of positioning surveys. 

Another approach to estimating the location of Connelly’s 
sections on the left descending bank of Southwest Pass in 
T-24-S, R-31-E, is to use his bayou calls. Thus, when sur- 
veying Sections 20 and 21 of the township, Connelly crossed 
Pilot’s Bayou and in Section 24 crossed a bayou that may 
be identified as East or Custom House Bayou (see maps, 
Talcott, 1838, and Donn, 1867). If the bayou calls are used 
as a basis for judging the location of the sections, a hiatus 
of 1200 feet would result somewhere along the left descend- 
ing bank of the pass. Again, this approach calls for judg- 
ment and assumption by the examining engineer. 

A pencil line was drawn through some calls on Connelly’s 
traverse in front of Section 62, T-23-S, R-31-E. The evi- 
dence strongly indicates that this was not done by Connelly 
but someone who wished to effect a closure. The plat as ap- 
proved is in accordance with the revision. As a result, 1250 
feet of traverse have been eliminated from Connelly’s sur- 
vey and notes. This is another example of the errors in 
Connelly’s survey and notes which compound the difficulties 
of the engineers called upon to exercise judgment in estimat- 
ing the location of Connelly’s sections. 

This is not to say that the overlay method of positioning 
land surveys is not useful in planning field work or to ap- 
proximate the position of land lines within limits. How- 
ever, it cannot serve as a method for locating the position of 
section corners of Connelly’s survey. 


Respectfully submitted, 


Grorce E. Jones. 


SLEMNANPwYy 
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ApprEenDix 


A. Official Land Surveys, Reports, and Letters 


Official Plats of Connelly’s Survey 
Field Notes of Connelly’s Survey 
Official Plat of G. W. Watson’s Survey 
Field Notes of G. W. Watson’s Survey 


. Official Plats of V. Sulakowski’s Survey 


Field Notes of V. Sulakowski’s Survey 
Surveyors Instructions to James Bradford 


. Official Plats of James Bradford’s Survey 
. Field Notes of James Bradford’s Survey 
. Letter Dated January 12, 1839, Collector of Customs, 


New Orleans, to Treasury Department 


. Letter Dated January 12, 1841, Fifth Auditor, Treas- 


ury Department, to the Attorney General 


B. Maps and Aerial Photographs 
. 1829—‘‘Survey of the Passes of the Mississippi 


River’’—by Richard Delafield of the Corps 
of Engineers 


. 1838—‘‘Map of the South and South-West Passes of 


the Mississippi River’’—by George G. 
Meade of the Corps of Engineers 


. 1838—‘Pass a Loutre, Pass Cheval, and Bay Ronde 


with Parts of the Northeast Pass, Blind Bay, 
and Garden Island Bay’’—by William H. 
Sidell of the Corps of Engineers 


. 1838—‘‘Delta of the Mississippi’’—by A. Talcott at 


the suggestion of the Special Board of En- 
gineers 


. 1847—‘‘Sketch of Southwest Pass’’—by G. B. Bow- 


ditch 


. 1851—‘‘Southwest Pass of the Mississippi’’—by 


Chas. Ellet, Jr. 


. 1852—‘‘ Reconnaissance of the Passes of the Delta of 


the Mississippi’—by Lieutenant B. F. 
Sands 


. 1857—*Sketch of Southwest Pass’’—from a survey 


by H. C. Long 
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. 1859-60—‘‘Topography of the Shores of Pass a 
Loutre’’—by F. H. Gerdes of the U. S. Coast 
Survey 

. 1866-67—“‘ Hydrography of Part of the Mississippi 
River and Southwest Pass’—By F. H. 
Gerdes of the U. S. Coast Survey 

. 1867—‘‘Mississippi Delta—Topography of South- 
west Pass’’—by J. W. Donn of the U. S. 
Coast Survey 

. 1893—‘ Topographic Quadrangles of the Mississippi 
Delta’’—prepared by the U. S. Geological 
Survey 

. 1898—‘Survey of Southwest Pass, Sketch of Trian- 
gulation’’—by J. A. Ockerson 

. 1898—‘‘ Topography and Soundings—S.W. Pass’’— 
by J. A. Ockerson 

. 1898—‘‘ Map of a Part of Southwest Pass, Mississippi 
River from a Survey Made under the Direc- 
tion of a Board of U. S. Engineers’’—sur- 
vey by Welman Bradford 

. 1937—‘ Southwest Pass, Mississippi River, La.’’— 
by U. S. Engineer Office, New Orleans 

. 19388—‘‘Lands Acquired for R. and H. Works’’— 
prepared by U. S. Engineer Office, New 
Orleans 

. 1942—‘Burrwood Reservation’’—prepared by U. S. 
Engineer Office, New Orleans 

. 1951—*‘ Leasing of U. S. Government Owned Lands, 
Vicinity of Head of Passes, Mississippi 
River, Louisiana’’—prepared by Real Es- 
tate Division, Corps of Engineers, New Or- 
leans 

. Current—T-Sheets and Navigation Charts by the 
U. S. Coast and Geodetic Survey, Topo- 
graphic Quadrangles by the U. S. Geological 
Survey, and Maps by the Corps of Engi- 
neers 

. 1940—Acrial Photographs of Southwest Pass—U. 8. 
Engineers 

. 1945—Aerial Photographs of Southwest Pass—U. S. 
Engineers 
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. 1950—Aerial Photographs of Southwest Pass—U. S. 
Engineers 

. 1951—Controlled Aerial Mosaics of Mississippi Delta 
—Tobin Aerial Surveys 

. 1954—Controlled Aerial Mosaics of Louisiana Coast 
—Jack Ammann Photogrammetric Engi- 
neers, Ine. 

. 1956—Controlled Aerial Mosaics of Southeast Loui- 
siana—Jack Ammann Photogrammetric En- 
gineers, Inc. 


C. Miscellaneous 


. Manual of Instructions for the Survey of the Public 
Land of the United States 

. Glossary of Public Land Terms, Department of the 
Interior, 1949 

. Clark on Surveying and Boundaries 

. Magnetic Declination in the United States, Depart- 
ment of Commerce, U. S. Coast and Geodetic Sur- 
vey 

. Lower Mississippi River Delta, Department of Con- 
servation, Louisiana Geological Survey, 1936 

. The Improvement of the Lower Mississippi River for 
Flood Control and Navigation, War Department, 
Corps of Engineers, U. S. Army, 1932 

. Restoration of Lost and Obliterated Corners, General 
Land Office, 1883 

. Restoration of Lost and Obliterated Corners and Sub- 
division of Sections, Department of the Interior, 
Bureau of Land Management, 1952 

. Triangulation Along the Mississippi River, New Or- 
leans to the Delta, War Department, Corps of En- 
gineers, 1936 
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Exurrr 88 or ADMINISTRATIVE RECORD 


Unrrep Srares DeparTMEeNnT or THE INTERIOR, BUREAU OF 
Lanp ManaGEMENT 


Washington 25, D. C. 


June 5, 1957. 
BLM-A 036376, 037435-9, 042017, 036377 


Decision 
Hewey S. Morcan, Fioyp A. Wau.is 


Lease Applications BLM-A 036376 and 037435 Through 
037439 and BLM 036377 Rejected 


This case comes before the office upon cause shown, in 
response to decision of June 7, 1956, with respect to the 
question of priority as between BLM 042017, and 036377. 
That decision held for rejection lease offers BLM-A 036376 
and 037435 through 037439, subject to the right of the par- 
ties to show cause or appeal, it being held that the lands in- 
volved were public lands of the United States, subject to 
lease for oil and gas only under the public land mineral leas- 
ing laws. Neither party responded with respect to this 
holding and the decision as to BLM-A 036376 and 037435 
through 037439 has become final and those offers are finally 
rejected and the case as to them is closed. The decision of 
June 7, 1956, also related to certain other cases but the 
issues there will be considered in separate decisions. 

This decision relates only to the conflicts between lease 
offers set out in the caption. The immediate controversy 
involves the conflict between BLM 036377 and 042017 filed 
respectively by Henry S. Morgan and Floyd A. Wallis. As 
indicated by the serial numbers, the Morgan offer was the 
first one filed and if it was a proper and acceptable offer as 
Morgan alleges, he is entitled to priority as a matter of law, 

.30 U.S. C. sec. 226, but if not Wallis’ offer, if it be a proper 

and acceptable one, must be accepted, it having been de- 
termined that the land may be leased for oil and gas de- 
velopment. 

The decision of June 7, 1956, held that Morgan’s offer 
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could not be accorded priority because it was not ‘‘connected 
with a corner of the public land surveys by course and dis- 
tance’’ as required by the regulation, 43 CFR 192.42(d). A 
protest against the Morgan offer, which initiated this pro- 
ceeding also alleges that the description of the (unsurveyed) 
land covered by that offer is insufficient to identify the land. 
In the decision of June 7, 1956, it was concluded that: 


‘‘Although the description of parcels I through V 
of BLM 036377 are not so accurate that an average per- 
son could identify the land, it was the opinion of the 
Office of Cadastral Engineers that the idéntical descrip- 
tions in BLM-A 036376 were identifiable metes and 
bounds descriptions sufficient for one familiar with 
metes and bounds descriptions to identify the land as 
common engineering and surveying practices demand; 
consequently, the only vital question is whether or not 
the land requested is connected with a corner of the 
public land surveys.’’ 


Wallis in his showing of cause argues that that description 


does not ‘‘identify the land’’ within the meaning of the 
regulations and Morgan, on his part, argues that the de- 
scription in the Wallis offer does not so ‘identify the land.”’ 
Both parties have elaborately argued these propositions in 
their briefs. In addition, Morgan argues that (1) failure 
to connect to a public land corner is a curable defect and 
(2) that even if it was not curable at the date the offer was 
filed the amendment on July 2, 1954 to 43 CFR 192.42(z) 
made such failure a curable one as applied to his offer, no 
conflicting offer having been filed for the land until long 
after that amendment. Wallis resists, contending that (1) 
the amendment did not have the effect of making such fail- 
ure a curable defect and (2) even if it can be held to have 
done so it cannot be applied retroactively to applications 
filed prior to such amendment. Morgan, in addition to his 
briefs, has filed the statement of a registered civil engineer 
in which the opinion is expressed that the position for the 
corner allegedly used as a control by Wallis cannot be lo- 
cated on the ground. 

The arguments presented by both parties have been con- 
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sidered in detail and it is my conclusion that the failure of 
Morgan to connect his metes and bounds description to a 
corner of the public land survey is a fatal defect and I now 
conclude, upon further review of the law and facts that the 
description contained in his offer is insufficient, under the 
regulation, to identify the land. Wallis’ description in his 
offer 042017 I do find to be sufficient for that purpose. 

Section 192.42(d) of the regulation provides with respect 
to unsurveyed land that it be described ‘‘by a metes and 
bounds description connected with a corner of the public 
land surveys by course and distance * * *.”’ This is a single 
requirement and not two separate and distinct require- 
ments. It is a clear expression of the Department’s posi- 
tion that in order for it to identify the land for its purposes 
the metes and bounds of the lines enclosing the tract applied 
for must be given in order that its limits in all directions of 
the compass may be determined and it must be connected 
with a corner of the public land survey in order that its 
exact position on the earth and in relation to the Bureau of 
Land Management’s official plats and field notes may be 
known to those officials and employees of the Bureau whose 
duty it is to receive and act upon public land applications 
and offers. Unless both are furnished those officials and em- 
ployees cannot ‘‘identify the land’’ from their records. 

The purpose and intent of the regulation will be more 
readily apparent if the provisions of 43 CFR 71.2(2) are 
considered. This is the comparable (mineral leasing) regu- 
lation applicable to the Territory of Alaska. Because only 
about seven-tenths of one percent of that Territory has been 
surveyed, it was necessary to provide other means of identi- 
fication of some of the unsurveyed lands than by a tie to a 
public survey corner. The paragraph mentioned does this 
but specifically requires that the initial monument ‘‘shall 
be connected by courses and distances to such permanent 
monuments as will enable the Bureau of Land Management 
to identify its location from its records and maps.”? (Em- 
phasis added.) 

Morgan contends that the regulation herein considered 
originally was discretionary rather than mandatory and 
that the language was changed when the regulation was 
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codified and placed in the Code of Federal Regulations. 
However, as Wallis points out, the present language was 
contained in the regulation approved May 7, 1936, as para- 
graph 10, which was prior to the codification of the regula- 
tion as effective June 1, 1938. It is not necessary, therefore, 
to consider this argument. It is material to point out that 
even prior to the 1936 amendment—in fact as early as Jan- 
uary 2, 1924, the Department expressed itself with respect 
to the then regulation which Morgan insists was directory 
only, as follows: 


‘‘The requirement that applicants for permits for un- 
surveyed lands describe said lands in their applications 
with reference to some corner of the public land surveys 
has, however, been found to be a necessary regulation. 

‘«There is no other feasible method whereby lands 
applied for may be segregated upon the plats and tract 
books of the local office, and any other rule would result 
in endless conflicting claims arising from the issuance 
of permits without knowledge of prior permits issued 
for the same land. The reduction of all applications to 
the commonly and readily ascertainable terms of the 
probable legal subdivisions of the public land surveys 
as they will be when such surveys are extended, is the 
logical and most adaptable method known to the De- 
partment for identifying unsurveyed lands applied for, 
pursuant to the leasing act. The results of the use of 
this method since it has been employed amply demon- 
strates its fairness and workability.”’ 


And, because the petitioners for the exercise of supervisory 
authority in Frederick A. Wagner v. R. Clare Coffin and H. 
C. Bretschneider, Salt Lake City 031586, 031603 and 031790 
had failed to tie their descriptions to a public survey corner, 
the later application of Wagner was given precedence in the 
Department’s unreported decision of January 21, 1924. 
Thus, it appears that rather than a mere codifying change 
the Department deliberately made the regulation manda- 
tory in terms to avoid any question that it was not intended 
to be so. 

As late as November 12, 1954, the Department plainly im- 
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plied that where the regulations require a tie to a public 
survey corner it must be supplied. C. W. Parcell, et al., 61 
I. D. 444. In that case the Bureau of Land Management 
had mistakenly required applicants to furnish such a tie 
where the regulations (not the public land mineral leasing 
regulation) did not require it. The Department held, with 
respect to a conflicting, prior lease a description of the area 
by protraction sufficiently identified the land under the 
governing regulations ‘‘In the absence of any applicable 
regulation or rule of law requiring a more specific descrip- 
tion * * *.’’ Note that that decision recognizes that a tie to 
a survey corner is a part of the ‘‘description’’ where the 
regulations require it to be furnished. Also where there is 
no other specific requirement in the regulations that a de- 
scription by protraction from surveyed land is itself such a 
description as will enable the Bureau to “‘identify the land 
from its records.’’ Of course the records of the Army Engi- 
neers are not the Bureau of Land Management’s ‘‘own 
records.’’ 

This is not to say that the offeror must limit his descrip- 
tion to an exact compliance with the regulation. He is not 
required to do more and if he does only that his offer will be 
adequate. However, he is at liberty to make and file a plat 
or to outline the area applied for on a map prepared by 
someone else if he wishes to do so to supplement the descrip- 
tion. But any such supplementary data is not the “‘descrip- 
tion’’ required by the regulations and cannot be accepted 
in lieu thereof. Besides, such maps and plats may contain 
errors and they are not made the basis for filing by the law 
as are the plats of the official public land surveys and are 
not, as are the official plats, conclusive as a matter of law. 


? There may be come confusion in the minds of some of the parties be- 
cause of the dual character of land identification involved. The identifica- 
tion required by this Bureau is for lease issuance and record keeping pur- 
poses in order that the location and extent upon the records of any lease 
issued may be identified and conflicts with later leases, ete., may be avoided. 
The lessee has the obligation to determine the actual position of the land 
described to avoid trespassing on property not included in his lease, The 
official plat is the Burean’s guide with respect to offers filed under 43 
CFR 192.42. It necessarily leaves to the lessee the location of the boundary 
lines of his lease upon the ground. Only if a disagreement arises between 


412 


The fact appears to be that the regulation is so clear and 
unmistakeable and withal so reasonable that it has been 
generally accepted and followed since its initial adoption in 
1920. Hence, the dearth of cases where the question has 
been in issue. ; 

The regulation applicable to Alaska, supra, and the one 
applicable to the facts in this case are consistent with, and 
required by the principles of law that have governed the 
disposal of public lands since 1796. 

Even at that early date Congress recognized the need for 
the proper identification of public lands for the purpose of 
their disposal and provided, not for the mere identification 
of tracts but for the ‘‘creation’’ of sections. Cox v. Hart, 
260 U. S. 427; Sawyer v. Gray, 205 Fed. 160. See also 
United States v. Wyoming, 240 U. S. 192, 210, the latter say- 
ing that ‘‘the sections were defined by survey * * °.”’ (Em- 
phasis added.) The 1796 law also provided that ‘‘a plat 
should be prepared of each survey, describing the subdivi- 
sions thereof * * *.”” A copy of that plat was to be ‘‘sent to 
the places of the sale, and to the General Land Office.’’ 

The effect of an approved plat of survey is well stated in 
Cragin v. Powell, 128 U. S. 691, which relates to a survey 
made in Louisiana by the same surveyor, Connally, who 
made the survey to which Wallis’ description is tied. It is 
there held that it is not within the province of any court to 
determine whether such a survey is erroneous but that the 
power to make and correct surveys belongs exclusively to 
the political department of the Government (pages 697-699). 

Based upon the law giving the Department the exclusive 
authority to create land descriptions the courts have re- 
peatedly said that the public has the right to rely on the 
official plats and, in the case of a grant are entitled to what 
the plat shows was granted. Security Land & Exploration 
Co. v. Burns, supra; Cragin v. Powell, supra; Hardin v. 


ee) Se Se 
the lessee and claimants of rights in adjacent land does the actual position 
upon the ground for the tie corner became an issue or, material to an 
issue. (Of course a lessee operates at his peril unless he definitely and 
conclusively determines the position of his leased land.) In that case a 
determination would ordinarily be made by a court upon evidence sub- 
mitted. 
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Jordan, 140 U. S. 371; Jefferies v. East Omaha Land Co., 
134 U. S. 178. And the corners of the survey as actually 
established, not as they should have been established, are 
the true corners even though they may be shown to be wrong 
by a subsequent survey. Nesselrode v. Parrish, 13 N. W. 
746 (Iowa) ; Beardsley v. Crane, 54 N. W. 740 (Minn.). The 
effect to be given an official plat with respect to the right to 
question it is the same as is given to a patent. Pattibone v. 
Cook County, 31 F. Supp. 881, Affd. 120 F. 2d 850. And, 
where the plat and field notes have been approved by the 
head of the Bureau they are conclusive and binding as to 
all matters affecting the sale and disposition of the lands, 
upon all persons dealing with the United States as well as 
on the Government itself. Mann v. Tacoma Land Co., 44 
Fed. 27, 29. See to the same effect as to description of land 
and plat, Kirch v. Persinger, 100 So. 166 (Fla.). The plat 
and field notes control even though the corner monuments 
cannot be found. 7. L. Wright Lbr. Co. v. Ripley County, 
192 S. W. 996 (Mo.) ; Slomensky v. O’Reilly, 233 S. W. 478 
(Mo.). The plat controls over the field notes, Beaty v. Rob- 
ertson, 30 N. E. 706 (Ind.). 

The Department in Scott K. Snively (on petition), 49 L. 
D. 483, recognized that it and everyone are bound by the 
official survey pointing out that the law provides that: 


“fall corners marked in the surveys, returned by the 
surveyor general, shall be established as the proper 
corners of sections, or subdivisions of sections which 
they were intended to designate; that the boundary 
lines, actually run and marked in the surveys returned 
by the surveyor general, shall be established as the 
proper boundary lines of the sections, or subdivisions, 
for which they were intended * * *.’ 


It follows that for the purpose of describing surveyed 
lands in applications to make entry or offers to lease, the 
description returned by the authorized surveying service of 
this Bureau governs. It must also govern with respect to 
the tie of descriptions of unsurveyed lands because those 
lands will eventually be surveyed and it is imperative that 
any disposition of them or any grant of the right to use them 
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be correlated with the system of surveys in order to avoid 
chaotic conflicts and to maintain regularity on the official 
records. Just as no one but the United States may de- 
termine that an independent resurvey of public lands is 
necessary, so no lease offeror may determine that the exist- 
ing survey is wrong and ignore it either with respect to an 
offer to lease the surveyed lands or with respect to its ade- 
quacy as a tie to unsurveyed lands for which an offer is filed 
and, as noted from the cases cited, the United States is 
bound as respects vested rights. 

Much of the land included in the Connally survey in the 
vicinity of the land is under oil and gas lease. It cannot be 
successfully contended that these leases are not to be recog- 
nized in terms of the (official) Connally surveys. Since 
they must be so recognized, it is obvious that the adjacent, 
unsurveyed lands should be leased conformably with these 
leased descriptions. The difficulty of finding corner monu- 
ments or even of locating their positions in the area in ques- 
tion is obvious even if the Connally survey was a model of 
accuracy. But unless or until it is officially determined that 
the corner positions cannot be determined and the plat is 
officially suspended, that plat governs. As stated in Mor- 
gan’s showing, changes in topography are frequent; and 
more than 100 years have elapsed since the survey was 
made. Of course only the topographic features mentioned 
and tied in by the field notes could be considered in any 
event. Items of topography in the interior of sections or 
outside of the lines of the survey ‘‘in nowise affect the posi- 
tion of the section lines.’”? J. M. Bear, (on rehearing), 52 
I. D. 451. Thus, as a practical matter so that the Bureau 
may know what land is involved, it is necessary to integrate 
the description of unsurveyed lands in lease offers with the 
public surveys and ex parte evidence purporting to show 
that the survey is wrong cannot be considered so long as the 
survey remains outstanding. 

The right to be preferred under the law over other offer- 
ors vests at the time of filing. If the offer filed is defective 
the right still attaches if the defect can be cured so as to re- 
late back to the original date of filing. Morgan argues that 
the failure to tie his description to a public survey corner, 
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if a defect at all, is a curable defect. But since such a tie 
is a necessary part of the description, its omission is fatal 
to the offer under the express terms of 43 CFR 192.42(g) 
(1)(i). As Wallis has pointed out, the Department as re- 
cently as 1956, held that the requirement which concludes 
the sentence containing the ‘‘must’’ requirement as to the 
tie, itself a ‘‘must’’ requirement that an offer must be for 
land that can be included in a six-mile square area is man- 
datory. Arnold R. Gilbert, 63 I. D. 328. I know of no rule 
that says ‘‘must’’ when used appositively twice in the same 
sentence, obviously in the same sense, must be construed as 
directory as it first appears and mandatory when next it is 
used. Even if it were not a part of the description the re- 
quirement is that of the Secretary of the Department, and is 
mandatory upon this Bureau, since it is not listed in the 
regulations as a curable defect, and I am bound to enforce 
it. It necessarily follows that Morgan’s belated attempt to 
supply the tie, since it was subsequent to the date of the 
conflicting offer avails him nothing as to the area in conflict. 

Morgan’s offer BLM 036377 is accordingly rejected to the 
extent of its conflict with BLM 042017 and this action will 
become final 30 days after notice to him, unless an appeal is 
sooner filed. 

As regards the portions of Morgan’s offer not in conflict 
with BLM 042017, it is considered to have become a valid 
offer so far as the description of those portions only is con- 
cerned only upon the filing of the amendment tying the de- 
scription to a public land survey corner. If this decision 
becomes final the case will be remanded to the Eastern 
States Land Office with instructions to adjudicate the case 
accordingly. 

Epwagp Woozzey, 
Director. 


Filed BLM August 5, 1957 


Exuzir 89 or ADMINISTRATIVE REcoRD 
BLM-A 036376, 037435-9, BLM 042017, 036377 


Henry S. Morcan, Firoyp A. Wauuis 


Norice or APPEAL 


Henry S. Morean, by his attorney, hereby appeals to the 
Secretary of the Interior from the decision dated June 5, 
1957, of the Bureau of Land Management rendered in this 
matter. 


Filed Secretary August 9, 1957 


Exurir 90 or ADMINISTRATIVE RECORD 
SraremMent or Reasons ror THE APPEAL oF Hengy S. Morcan 


The June 5, 1957, decision of the Bureau of Land Man- 
agement rejected appellant’s offer BLM 036377 ‘‘to the ex- 
tent of its conflict with BLM 042017”’ (Op., p. 8). Appellant 
filed his appeal from that decision. 

The reasons for this appeal are as follows: 


1. To the extent that appellant’s lease offer BLM 036377 
was rejected, the Director erred in holding that the descrip- 
tion in appellant’s lease offer BLM 036377 is insufficient to 
identify the land within the meaning of the regulations. 

2. The Director erred in holding inapplicable the curative 
provisions of 43 CFR 192.42(g) (Circular 1875, effective 
July 2, 1954, 19 F. R. 4191). 

3. The Director erred in refusing to consider the report 


of Mr. George E. Jones, Registered Civil Engineer. 


A brief setting forth in detail the arguments in support 
of the points made in this statement will be filed pursuant 
to 43 CFR 221.33 (1956 Supp.). 
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Exuzsrr 91 of ADMINISTEATIVE RECORD 


August 23, 1957. 
The Director, 
Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Re: BLM-A 036376 (Henry S. Morgan) BLM-A 037435-9 
(Floyd A. Wallis) 


Deak Sre: 


The purpose of this letter is to request that the decision 
of June 5, 1957, be modified to dispose of the appeal pending 
before the Bureau on the acquired land applications noted 
in the caption and to allow the aggrieved party the right of 
appeal to the Secretary. 

Your decision of June 5, 1957, rejected Morgan’s public 
land application BLM 036377 to the extent of its conflict 
with BLM 042017 (Wallis). The opinion specified (p. 8) 
«¢ * © © this action will become final 30 days after notice to 
him [Morgan], unless an appeal is sooner filed.”” An ap- 
peal was duly filed. 

The opening paragraph of the decision of June 5, 1957, 
dealt with the acquired land applications. It held that the 
June 7, 1956, opinion ‘‘has become final’’ as to the acquired 
land applications ‘‘and the case as to them is closed.’’? No 
provision was made for a right of appeal to the Secretary as 
in the case of the public land offers. The opinion recites 
that the case was before the office upon cause shown in re- 
sponse to the decision of June 7, 1956, with respect to the 
question of priority between the public land applications. 

This holding overlooks the fact that the case is pending 
before you on appeal from the decision of the Eastern 
States Land Office rejecting Wallis’ protest to the allowance 
of Morgan’s acquired land lease offer. Morgan had pre- 
vailed before the Eastern States Land Office. Wallis (BLM- 
A 037435-9) took an appeal to the Director. Both parties 
filed briefs and the case was submitted. A decision on 
that appeal would be final and subject to appeal to the 
Secretary. No such final decision ever has been rendered. 
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The parties are entitled to an order disposing of the ac- 
quired lands appeal on the merits. Such an order has not 
been entered. It is not in the June 7, 1956, opinion nor in 
the June 5, 1957, opinion. 

The June 7, 1956, opinion was not a final decision. It 
was an interlocutory order to show cause with the possible 
exception of the slant drill permit matter. In terms it 
called for future action to be taken by the Bureau as is 
evidenced by the penultimate paragraph of the opinion. No 
provision for appeal was made in the June 7, 1956, opinion 
and we do not believe it is correct to state as does the 
opening paragraph of the June 5, 1957, opinion that the 
June 7, 1956, opinion held the acquired land leases for re- 
jection ‘‘subject to the right of * * * appeal.’? No language 
of that import appears in the June 7, 1956, opinion. If 
an appeal had been taken to the Secretary from the June 
7, 1956, decision within the 30 day period, it could not have 
raised the question of whether the land was public or ac- 
quired since no final order had been issued on that point. 
The June 7, 1956, decision clearly was interlocutory. 

The June 5, 1957, opinion is not a disposition of the ap- 
peal from the Eastern States Land Office on the acquired 
land lease offers and is not a final order on the merits of 
those offers. That opinion incorrectly assumes that at 
some date prior to June 5, 1957, the right of appeal on the 
merits of the acquired land applications existed and was 
foregone. It recites that the June 7, 1956, opinion ‘‘has 
become final’’ as to the acquired land applications ‘‘and 
the case as to them is closed.’? We are not aware of any 
date which commenced the running of the 30 day period for 
appeal to the Secretary on the merits of the acquired land 
applications nor do we know from what order such an ap- 
peal would lie. The appeal on the acquired land applica- 
tions is still pending before you and has never been disposed 
of. 

The June 5, 1957, opinion makes the point that ‘‘neither 
party responded”’ to the June 7, 1956, order to show cause 
as to the acquired land lease offers. It seems to us the 
parties are entitled to a final order on the merits of the 
appeal from the Eastern States Land Office on the acquired 
land applications regardless of whether they filed addi- 
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tional evidence or briefs in response to the order to show 
cause or simply relied on the record already before the 
Bureau on the appeal from the Eastern States Land Office. 

The fact is, however, both parties responded to the 
order to show cause. Wallis responded. (Response of 
Wallis to Order to Show Cause, September 1956, p. 4.) 
Morgan was the prevailing party before the Eastern States 
Land Office. As appellee his briefs and his position were 
on record, and the appeal submitted before the June 7, 
1956, decision was issued. In addition, Morgan’s responses 
to the order to show cause were directed to both his public 
and his acquired land lease offers. Morgan relied on 
his acquired land lease offer in his initial response of 
September 1956, p. 2, in the final paragraph of that re- 
sponse at page 32 and in his final response to Wallis’ 
reply. Particular attention is directed to pages 9 and 
10 of Morgan’s final response to Wallis’ reply, making 
plain Morgan’s continued reliance on his acquired land 
application then pending on appeal. From the stand- 
point of having responded to the order to show cause, the 
parties are entitled to an order on the merits of their 
acquired land lease offers with the right of appeal to the 
Secretary. 

The Bureau’s position on procedural problems of this 
nature was most recently explained in its opinion of August 
8, 1957, in Floyd A. Wallis, Protestant (BLM-A 039136 
Slant Drill Permit). The Bureau there modified its June 
28, 1957, opinion on the slant drill permit to allow the 
protestant the right of appeal. It did this in the interest 
of justice even though the June 7, 1956, opinion explicitly 
held (p.2) ‘‘* * * the Petition for Rescision is dismissed’? 
and concluded at page 34 ‘‘* * * (8) the Petition for Re- 
scision of Slant Drill Permit BLM 039139 [sic] rejected.’’ 
A fortiori justice requires similar relief with respect to the 
acquired lands lease offers which unlike the slant drill 
permit were never ‘‘dismissed’’ or ‘‘rejected.’’ Certainly 
the Bureau did not intend the confused situation resulting 
from the combination of original and appellate matters in 
the decision of June 7, 1956, to deprive the parties of their 
right to a final decision on the merits of the appeal from 
the Eastern States Land Office. Nor did the Bureau in- 
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tend to use an order to show cause to bypass the established 
appeal procedure and cut off the right of appeal to the 
Secretary on the acquired land lease offers. Yet that 
consequence seems to result from the inadvertent combina- 
tion of appellate (acquired lands) and original (015383; 
013997 ; slant drill permit; public land lease offers) matters 
in a single opinion. 

To the extent that the Secretary on the pending appeal 
of the public land applications should hold that the lands 
are not public but acquired, the first qualified acquired land 
applicant would be entitled to a lease. But the applicants 
are deprived of this right if their acquired land applications 
are cut off without a decision on the merits and without 
a right of appeal to the Secretary. 

We respectfully submit that the decision of June 5, 
1957, should be modified to dispose of the pending appeal 
on the acquired land applications and to allow the aggrieved 
party the right of appeal to the Secretary. 


Sincerely. 
Marvin J. Sonosxy, 
Attorney for Henry S. Morgan. 


Filed Secretary August 26, 1957 
Exugrr 92 or ApMINISTRATIVE REcorD 


ANSWER oF Fioyp A. WALLIS 


The appeal of Henry S. Morgan from the decision of 
the Director of the Bureau of Land Management herein, 
dated June 5, 1957, should not be sustained. 

The ‘‘reasons’’ set forth in the ‘‘Statement of Reasons 
for the Appeal of Henry S. Morgan’”’ filed on August 9, 
1957 are without substance and without validity. 

A brief on behalf of Floyd A. Wallis fully setting forth 
his position respecting Morgan’s appeal will be filed in 
answer to the brief which the said ‘‘Statement of Reasons 
for the Appeal of Henry S. Morgan’”’ states will be filed on 
behalf of Morgan. 


August 26, 1957. 
Harry M. Epetstern, 


Attorney for Floyd A. Wallis. 
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Exuurr 92A or ADMINISTRATIVE RECORD 


September 6, 1957. 


BLM-A 036376 (Henry S. Morgan), 037435-9 (Floyd 
A. Wallis) 

The Director, 

Bureau of Land Management, 

Department of the Interior, 

Washington 25, D. C. 


Dear Sm: 


I have received a copy of Mr. Sonosky’s letter to you, 
dated August 23, 1957, concerning the applications men- 
tioned above. 


The June 7, 1956 decision (pp. 24, 34) stated that the 
said applications were subject to rejection, subject to the 
right of the parties to show cause; it said nothing about 
appeal. 


In Wallis’ response of September 1956, to the said order 
to show cause, part 2 on page 4 referred to said applica- 
tions as follows: 


‘*As the applicant under BLM-A 037435 through 037439 
and as the protestant against Morgan’s application 
BLM-A 036376, Wallis preserves his rights and repeats 
as if herein set forth in full the contents of the Brief 
of Appellant and the Appellant’s Brief in Rebuttal in 
Wallis v. Morgan (BLM-A 036376, BLM-A 037435- 
037439).’? 


The June 5, 1957 decision should be modified to indicate 
that Wallis did respond to the order to show cause as 
aforesaid and that the case as to BLMA-A 037435 through 
037439 is not ‘‘closed,’’ and such appropriate further ac- 
tion should be taken as will preserve Wallis’ rights under 
his last mentioned applications. 


Morgan made no such response to the order to show cause 
respecting BLM-A 036376 as did Wallis concerning BLM-A 
037435 through 037439. In fact, he made no response relat- 
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ing to BLM-A 036376. The references on page 4 of Mr. 
Sonosky’s letter do not at all bear out his assertion that 
Morgan made such a response. For that reason, apart 
from any others, the decision of June 5, 1957 properly 
held BLM-A 036376 to be ‘‘finally rejected’ and the case 
as to it ‘‘closed.”’ 


A copy of this letter is being today mailed to Mr. Sonosky. 


Yours very truly. 


Harry M. BEpeEtstern, 
Attorney for Floyd A. Wallis. 
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Filed Secretary September —, 1956 
Exursrr 93 or ADMINISTRATIVE RECORD 


Ins rae DeraRTMent or THE INTERIOR, OFFICE OF THE 
SECRETARY 


T. R. Strom, 417 Southern Building, Washington 5, D. C., 
Protestant, 
v. 
Henry S. Morcan, Froyp A. Watuis, Protestees. 


BLM 042877, 042878, 042880, 043259, 043260, 043261 
BLM 036377 (A-27529), 042017 (A-27529) 


Protest, Request ror Exercise or Supervisory AUTHORITY 
anp Motion to ConsoumpaTE AND TO INTERVENE 


T. R. Srrom, the protestant, by his attorney, protests 
against favorable action being taken on lease offer BLM 


036377 of Henry S. Morgan and lease offer BLM 042017 
of Floyd A. Wallis and requests that the Secretary exer- 
cise supervisory authority in the matter, consolidate this 
protest with the pending appeal A-27529, now before him, 
and permit protestant to participate as an intervenor. 

In support of this protest, the protestant shows as 
follows: 


1. Henry S. Morgan, Floyd A. Wallis and protestant 
have filed noncompetitive oil and gas lease offers on public 
land owned by the United States. Morgan filed BLM 
036377 on January 27, 1954; Wallis filed BLM 042017 
on March 8, 1956. Protestant filed BLM 042877, 042878 
and 042880 on July 10, 1956, and filed BLM 043259, 043260 
and 043261 on October 16, 1956. Protestant’s noncompeti- 
tive lease offers cover the same land embraced in the 
lease offers of Morgan and Wallis and other land. 

2. Protestant is the first-qualified applicant for non- 
competitive leases under the Mineral Leasing Act of Feb- 
ruary 25, 1920. 

3. Neither Henry S. Morgan nor Floyd A. Wallis is 
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entitled to a lease since the land descriptions in their 
respective lease offers are insufficient to identify the lands 
as required by regulations 43 CFR 192.42(d) and 192.42 
(g)(1)(i), which read as follows: 


(43 CFR 192.42(d)) * ° * Each offer must describe 
the lands * * * if not surveyed, by a metes and bounds 
description connected with a corner of the public Jand 
surveys by course and distance * * °. 

(43 CFR 192.42(g)(1)(i)) * * * an offer will be 
rejected and returned to the offeror and will afford 
the applicant no priority if: 

(i) The land description is insufficient to identify 
the lands * * °. 


4. Under the Director’s decision dated June 5, 1957 
(page 3), the land description 


* * © must be connected with a corner of the public 
land survey in order that its exact position on the 
earth and in relation to the Bureau of Land Manage- 
ment’s official plats and field notes may be known 
to those officials and employees of the Bureau whose 
duty it is to receive and act upon public land ap- 
plications and offers. 


Morgan and Wallis did not comply with the regulations 
or the Director’s decision because: 


(a) Both of them used so called ‘“section’’ numbers 
taken from an unofficial and unauthorized map. 
These ‘‘sections’’ cannot be located on the ground 
or on any official plat. 

(b) Morgan made no attempt to connect his land 
descriptions with a corner of a public land survey. 

(c) Although Wallis attempted to connect his metes 
and bounds descriptions with a corner of a public 
land survey, he failed because (i) neither he nor 
the Bureau of Land Management can locate on 
the ground the public land corner to which he 
attempted to connect and (ii) neither he nor the 
Bureau of Land Management can relate this cor- 


427 


ner to the ‘‘section’’ numbers on the unofficial 
map used as the basis of his metes and bounds 
description. 


In support of his request for the exercise of the Secre- 
tary’s supervisory authority and the motion to consolidate 
and intervene, protestant shows as follows: 


5. The Secretary has before him an appeal (A-27529) 
by Henry S. Morgan from the decision of June 5, 1957, 
by the Director, Bureau of Land Management, holding 
Morgan’s lease offer BLM 036377 for rejection and holding 
the description in Wallis’ lease offer BLM 042017 to 
satisfy the regulations. Protestant’s applications include 
the same land covered in the Morgan and Wallis lease 
offers. 

6. The controlling question common to all three lease 
applicants concerns the sufficiency of the land descriptions. 
If the Secretary assumes jurisdiction and consolidates 
this protest with the appeal, the entire matter can be 
disposed of in a single decision. Otherwise, this protest 
will require processing through the regular appeals pro- 
cedure and ultimately separate consideration by the Sec- 
retary. 

To avold multiple appeals on the identical issues con- 
trolling the same land and to prevent unnecessary delay 
in the issuance of the lease, the interests of the United 
States and the parties would best be served by disposing 
of these matters at one time. 

7. If this request is granted, the protestant respectfully 
requests that he be allowed thirty days within which to 
file briefs. 


Respectfully submitted, 


J. REvEL ARMSTRONG, 
Attorney for Protestant. 
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Filed ESLO September 25, 1957 
Exursit 94 or ADMINISTRATIVE RecorD 


Tsp R. Srrom AcquireD LaNnps Orrer To LEASE AND LEASE 
ror Or axp Gas BLM-A 045283. The terms and con- 
ditions of the offer are not in controversy and are 
omitted. The lands covered are described as follows: 


Pancer I. Commencing at the lower front corner of Lot 18, 
Township 23 South, Range 32 East, as shown on the official 
township plat representing the survey of Townships 22 and 
23 South, Range 32 East, Southeastern District of Louisi- 
ana, September 25, 1875; thence South 39° 09 38” West, 
78,337 feet, more or less, to the point of intersection of the 
line of ordinary high water mark of the right descending 
bank of Southwest Pass and an East-West line having a 
value of Y=110,000 feet according to the Louisiana State 
Plane Coordinate System, this point of intersection being 
the beginning point of the metes and bounds description of 
this parcel; thence Southwesterly with the line of ordinary 
high water mark of the right descending bank of Southwest 
Pass a distance of 11,000 feet, more or less, to the end of the 
peninsula situated on the West side of Southwest Pass; 
thence following the line of ordinary high water mark 
around the end of the peninsula and thence Northeasterly 
with the line of ordinary high water mark of the Westerly 
shore of the land comprising the peninsula on the West side 
of Southwest Pass a distance of 6,800 feet, more or less, to 
a point of intersection with the line of ordinary high water 
mark of the Easterly bank of an unnamed bayou, which 
payou runs Northeasterly between the land herein described 
and a parcel of land called Stake Island; thence North- 
easterly with the line of ordinary high water mark of the 
Easterly bank of the unnamed bayou a distance of 2,900 
feet, more or less, to the point of intersection with the 
line of ordinary high water mark of the Southerly bank of 
Stake Island Bayou; thence Northeasterly following the line 
of ordinary high water mark of the Southerly bank of Stake 
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Island Bayou a distance of 3,600 feet, more or less, to a 
point of intersection with the line of ordinary high water 
mark of the right descending bank of Southwest Pass; 
thence Southwesterly following the line of ordinary high 
water mark along the right descending bank of Southwest 
Pass a distance of 1,500 feet, more or less, to the point of 
beginning, containing a total of 380 acres, more or less. 


Parcet II. Commencing at the lower front corner of Lot 
18, Township 23 South, Range 32 East, as shown on the 
official township plat representing the survey of Townships 
22 and 23 South, Range 32 East, Southeastern District of 
Louisiana, September 25, 1875; thence South 39° 00” 38” 
West, 78,337 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the right descend- 
ing bank of Southwest Pass and an East-West line having a 
value of Y = 110,000 feet according to the Louisiana State 
Plane Coordinate System; thence Northeasterly following 
the line of ordinary high water mark of the right descending 
bank of Southwest Pass a distance of 1,500 feet, more or 
less, to a point of intersection with the line of ordinary high 
water mark of the South bank of Stake Island Bayou ; thence 
Southwesterly following the line of ordinary high water 
mark of the South bank of Stake Island Bayou with its 
meanders, and across the mouth of an unnamed bayou which 
runs generally North and South and forms the Easterly 
boundary of an island called Stake Island, a distance of 4,- 
100 feet, more or less; to a point of intersection with the line 
of ordinary high water mark of Mud Bay, this point of in- 
tersection being the beginning point of the metes and 
bounds description of this parcel; thence Southwesterly, 
Westerly and Northwesterly following the line of ordinary 
high water mark of Mud Bay a distance of 2,600 feet, more 
or less, to a point of intersection with the line of ordinary 
high water mark of West Bay; thence Southerly following 
the line of ordinary high water mark of West Bay a dis- 
tance of 2,700 feet, more or less, to a point of intersection 
with the line of ordinary high water mark of the Westerly 
bank of the aforementioned unnamed bayou; thence North- 
easterly following the line of ordinary high water mark of 
the Westerly bank of this unnamed bayon a distance of 2,- 
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900 feet, more or less, to a point of intersection with the line 
of ordinary high water mark of the South bank of Stake 
Island Bayou; thence Westerly following the line of ordi- 
nary high water mark along the South bank of Stake Island 
Bayou a distance of 400 feet, more or less, to the point of 
beginning, containing a total of 95 acres, more or less. 


Pancex III. Commencing at the lower front corner of Lot 
18, Township 23 South, Range 32 East, as shown on the 
official township plat representing the survey of Townships 
22 and 23 South, Range 32 East, Southeastern District of 
Louisiana, September 25, 1875; thence South 39° 00’ 38” 
West, 78,337 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the right descend- 
ing bank of Southwest Pass and an East-West line having a 
value of Y = 110,000 feet according to the Louisiana State 
Plane Coordinate System; thence Southwesterly with the 
line of ordinary high water mark of the right descending 
bank of Southwest Pass a distance of 11,000 feet, more or 
less, to a point on the line of ordinary high water mark of 
the right descending bank of Southwest Pass at the end of 
the peninsula situated on the West side of Southwest Pass; 
thence South 43° West, a distance of 600 feet, more or less, 
to a point on the line of ordinary high water mark of the 
Northeasterly shore of an unnamed island, this point being 
the beginning point of the metes and bounds description of 
this parcel; thence in a clockwise direction following the 
line of ordinary high water mark of the island a distance of 
3,000 feet, more or less, to the most Southwesterly point of 
land on said island; thence continuing in a clockwise direc- 
tion following the line of ordinary high water mark of the 
island 2 distance of 3,000 feet, more or less, to the point of 
beginning, containing a total of 35 acres, more or less. 


Parcet IV. Commencing at the lower front corner of Lot 
18, Township 23 South, Range 32 East, as shown on the 
official township plat representing the survey of Townships 
22 and 23 South, Range 32 East, Southeastern District of 
Louisiana, September 25, 1875; thence South 39° 00’ 38” 
West, 78,337 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the right 
descending bank of Southwest Pass and an East-West 
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line having a value of Y=110,000 feet according to the 
Louisiana State Plane Coordinate System; thence South- 
westerly with the line of ordinary high water mark of the 
right descending bank of Southwest Pass a distance of 
11,000 feet, more or less, to a point on the line of ordinary 
high water mark of the right descending bank of South- 
west Pass at the end of the peninsula situated on the 
West side of Southwest Pass; thence South 40° West, a 
distance of 3,500 feet, more or less, to a point on the line 
of the ordinary high water mark on the Northeast shore 
of a small island, this point being the beginning point of 
the metes and bounds description of this parcel; thence 
in a clockwise direction following the line of ordinary 
high water mark around said island a distance of 800 feet, 
more or less, to the point of beginning, containing a total 
of 2 (two) acres, more or less. 


Parce, V. Commencing at the lower front corner of Lot 
18, Township 23 South, Range 32 East, as shown on the 
official township plat representing the survey of Townships 
22 and 23 South, Range 32 East, Southeastern District of 
Louisiana, September 25, 1875; thence South 39° 00” 38” 
West, 78,377 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the right 
descending bank of Southwest Pass and an East-West 
line having a value of Y=110,000 feet according to the 
Louisiana State Plane Coordinate System; thence North- 
easterly following the line of ordinary high water mark 
of the right descending bank of Southwest Pass, and 
crossing the mouth of Stake Island Bayou, a distance of 
1,700 feet, more or less, to a point of intersection with 
the line of ordinary high water mark of the North bank 
of Stake Island Bayou, this point of intersection being the 
beginning point of the metes and bounds description of 
this parcel; thence Southwesterly following the line of 
ordinary high water mark of the North bank of Stake 
Island Bayou a distance of 4,000 feet, more or less, to a 
point of intersection with the line of ordinary high water 
mark of Mud Bay; thence westerly following the line 
of ordinary high water mark of Mud Bay a distance of 
1,100 feet, more or less, to a point of intersection with the 
line of ordinary high water mark of West Bay; thence 
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Northerly following the line of ordinary high water mark 
of West Bay a distance of 27,000 feet, more or less, to a 
point of intersection with an East-West line having a 
value of Y=120,300 feet according to the Louisiana State 
Plane Coordinate System; thence on a line at right angles 
to the thread of Southwest Pass, a distance of 1,900 feet, 
more or less, to a point of intersection with the line of 
ordinary high water mark of the right descending bank 
of Southwest Pass; thence Southwesterly following the 
line of ordinary high water mark along the right descending 
bank of Southwest Pass a distance of 10,300 feet, more 
or less, to the point of beginning, containing a total of 
1,500 acres more or less. 


Parcet VI. Commencing at the lower front corner of Lot 
18, Township 23 South, Range 32 East, as shown on the 
official township plat representing the survey of Townships 
22 and 23 South, Range 32 East; Southeastern District 
of Louisiana, September 25, 1875, thence South 39° 00’ 
38” West, 78,377 feet, more or less, to the point of inter- 
section of the line of ordinary high water mark of the 
right descending bank of Southwest Pass and an Kast- 
West line having a value of Y=110,000 feet according to 
the Louisiana State Plane Coordinate System; thence 
Northeasterly following the line of ordinary high water 
mark of the right descending bank of Southwest Pass a 
distance of 1,500 feet, more or less, to a point of intersection 
with the line of ordinary high water mark of the South 
bank of Stake Island Bayou, this point of intersection 
being the beginning point of the metes and bounds de- 
scription of this parcel; thence Southwesterly following 
the line of ordinary high water mark of the South bank of 
Stake Island Bayou a distance of 3,600 feet, more or less, 
to a point of intersection with the line of ordinary high 
water mark of the Easterly bank of an unnamed bayou; 
thence Southwesterly following the line of ordinary high 
water mark of the Easterly bank of the unnamed bayou 
a distance of 2,900 feet, more or less, to a point of inter- 
section with the line of ordinary high water mark of West 
Bay; thence Westerly a distance of 50 feet, more or less, 
to a point of intersection of the line of ordinary high 
water mark of the Westerly bank of the unnamed bayou 
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with the line of ordinary high water mark of West Bay; 
thence Northeasterly following the line of ordinary high 
water mark of the Westerly bank of the unnamed bayou 
a distance of 2,900 feet, more or less, to a point of inter- 
section with the line of ordinary high water mark of the 
South bank of Stake Island Bayou; thence Southwesterly 
following the line of ordinary high water mark of the 
South bank of Stake Island Bayou a distance of 400 feet, 
more or less, to a point of intersection with the line of 
ordinary high water mark of Mud Bay; thence Northerly 
a distance of 200 feet, more or less, to a point of inter- 
section of the line of ordinary high water mark of the 
North bank of Stake Island Bayou with the line of ordinary 
high water mark of the North shore of Mud Bay; thence 
Northeasterly following the line of ordinary high water 
mark of the North bank of Stake Island Bayou a distance 
of 4,000 feet, more or less, to a point of intersection with 
the line of ordinary high water mark of the right descending 
bank of Southwest Pass; thence Southerly a distance of 
100 feet, more or less, to the point of beginning, containing 
a total of 15 acres, more or less. 


It is the purpose and intent of the description in the above 
Parcels I, II, III, IV, V, and VI to include all land between 
Southwest Pass of the Mississippi River and West Bay 
situated Southwesterly from a line drawn perpendicular 
to the thread of Southwest Pass which perpendicular line 
passes through the point of intersection of the line of 
ordinary high water mark of West Bay and an Hast-West 
line having a value of Y=120,300 feet according to the 
Louisiana State Plane Coordinate System. 


[Exhibit A to Exhibit 94—United States Geological Survey 
map captioned ‘‘Mudpan Bayou Quadrangle’’ depicting the 
shoreline referred to in the land descriptions in Ez. 94. 
Omitted.] 
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Filed ESLO September 25, 1957 


Exuzsrr 95 or ADMINISTRATIVE RECORD 


Tep R. Srrom Acqumep Lanps Orrer To Lease anp Orn 
anp Gas Lease BLM-A 045284. The terms and conditions 
of the offer are not in controversy and are omitted. The 
lands covered are described as follows: 


Parcet I. Commencing at the lower front corner of Lot 
18, T-23-S, R-32-E, as shown on the official township plat 
representing the survey of Townships 22 and 23 South, 
Range 32 East, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General 
of Louisiana September 25, 1875; thence South 37°43’ 55” 
West, 74,521 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the left descend- 
ing bank of Southwest Pass and an EKast-West line having 
a value of Y=112,000 feet according to the Louisiana State 
Plane Coordinate System, this point of intersection being 
the beginning point of the metes and bounds description 
of this parcel; thence Southwesterly along the line of 
ordinary high water mark of the left descending bank of 
Southwest Pass a distance of 17,000 feet, more or less, to 
the end of the peninsula situated on the East side of 
Southwest Pass; thence following the line of ordinary 
high water mark around the end of the peninsula and 
thence Northeasterly with the line of ordinary high water 
mark of the Easterly shore of the land comprising the 
peninsula on the East side of Southwest Pass a distance 
of 13,500 feet, more or less, to the Northernmost tip of a 
spit of land bounding an unnamed inner bay, which spit 
of land is connected to and a part of the aforementioned 
peninsula and extends in a northeasterly direction into the 
East Bay of the Gulf of Mexico; thence Southwesterly 
following the line of ordinary high water mark of the 
East and Southeast shore of the aforementioned inner 
bay a distance of 8,400 feet, more or less, to the most 
Southwesterly point of said inner bay; thence North- 
easterly on the line of ordinary high water mark of the 
Westerly and Northeasterly shores of the aforementioned 
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inner bay a distance of 10,900 feet, more or less, to a point 
of intersection with the line of ordinary high water mark 
on the Westerly bank of Burrwood Bayou; thence Northerly 
following the line of ordinary high water mark along the 
Westerly bank of Burrwood Bayou a distance of 11,000 
feet, more or less, to a point of intersection with the line 
of ordinary high water mark of the left descending bank 
of Southwest Pass; thence Southwesterly following the 
line of ordinary high water mark along the left descending 
bank of Southwest Pass a distance of 6,700 feet, more or 
less, to the point of beginning, containing 1,490 acres, 
more or less. 


The purpose and intent of this description of Parcel I is 
to include all land forming the peninsula on the East side 
of Southwest Pass, extending Southwesterly of the line 
of ordinary high water mark of the Westerly bank of 
Burrwood Bayou and including the spit of land extending 
Northeasterly from the Southerly end of the peninsula 
into East Bay of the Gulf of Mexico. 


Parcet II. Commencing at the lower front corner of Lot 
18, T-23-S, R-32-E, as shown on the official township plat 
representing the survey of Townships 22 and 23 South, 
Range 32 Kast, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General 
of Louisiana, September 25, 1875; thence South 37°43’55” 
West, 74,521 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the left descend- 
ing bank of Southwest Pass and an East-West line having 
a value of Y=112,000 feet according to the Louisiana 
State Plane Coordinate System; thence Northeasterly with 
the line of ordinary high water mark of the left descending 
bank of Southwest Pass a distance of 6,900 feet, more or 
less, to a point of intersection with the line of ordinary 
high water mark on the Easterly bank of Burrwood Bayou, 
this point of intersection being the beginning point of the 
metes and bounds description of this parcel; thence South- 
erly with the line of ordinary high water mark on the 
Easterly bank of Burrwood Bayou a distance of 11,600 
feet, more or less, to a point of intersection with the line 
of ordinary high water mark of East Bay; thence North- 
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easterly with the line of ordinary high water mark of East 
Bay a distance of 5,200 feet, more or less, to a point on the 
Southerly side of an entrance of an unnamed inner bay; 
thence following the line of ordinary high water mark of 
the shoreline of the unnamed inner bay in a counter- 
clockwise direction a distance of 6,400 feet, more or less, 
to a point of intersection with the line of ordinary high 
water mark of East Bay on the Northerly side of the 
entrance of this inner bay; thence Northeasterly with the 
line of ordinary high water mark of East Bay a distance 
of 5,400 feet, more or less, to a point of intersection with 
the line of ordinary high water mark of the South bank 
of Mudpan Bayou, as shown on the ‘‘Mudpan Bayou Quad- 
rangle’’ prepared by the U. S. Geological Survey in 1935, 
a copy of which is annexed as Exhibit A; thence in a 
Westerly direction with the line of ordinary high water 
mark of the South bank of Mudpan Bayou, as shown on 
the Mudpan Bayou Quadrangle (Exhibit A), North 35° 
West, 2,000 feet; South 63° West, 500 feet; North 73° 
West, 500 feet; North 29° West, 750 feet; North 85° West, 
600 feet, more or less, to the Westerly terminus of Mudpan 
Bayou, as shown on the Mudpan Bayou Quadrangle (Ex- 
hibit A); thence across accreted land on a line at right 
angles to the present thread of Southwest Pass a distance 
of 600 feet, more or less, to the point of intersection of 
the line of ordinary high water mark of the left descending 
bank of Southwest Pass; thence Southwesterly following 
the line of ordinary high water mark along the left de- 
scending bank of Southwest Pass a distance of 300 feet, 
more or less, to the point of beginning, containing 460 
acres, more or less. 


Page 7 of the decision of June 7, 1956, by the Bureau of 
Land Management in the matter of Henry S. Morgan 
(BLM-A 036376; BLM 036377) vs. Floyd A. Wallis (BLM-A 
037435-9; BLM 042017) and other matters, contains the 
following statement: 


“‘From available evidence in Sen. Exec. Doc. No. 17, 
32d Cong., 1st Sess. (1851-52); Sen. Exec. Doc. No. 
20, 32d Cong., 1st Sess. (1851-52); Sen. Exec. Doc. 
No. 1, App. WW, 33d Cong., Ist Sess. (1853-54) ; LR. 
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Exec. Doc. No. 16, 33d Cong., 1st Sess. (1853-54) ; 
and H.R. Exec. Doc. No. 139, 35th Cong., 1st Sess. 
(1857-58) and the field notes of the surveyors, it ap- 
pears that lands end on the left bank was at approxi- 
mately 28° 58’ 13”, or what is now the north bank of 
Mudpan Bayou. The evidence shows that from 1850 
until today, a definite channel can be identified over 
at least a part of this line which separated and sepa- 
rates the extent of the mainland in 1850 from the lands 
subsesuently formed south of Mudpan Bayou. Mud- 
pan Bayou represents the southernmost terminus of 
the swamp land grants including accretion thereto on 
the left bank.’’ 


It is the purpose and intent of the foregoing description 
of Parcel II to identify and include a triangular shaped 
parcel of land generally South of Mudpan Bayou, bounded 
on the West by the line of ordinary high water mark of 
the left descending bank of Southwest Pass and the East- 
erly bank of Burrwood Bayou and on the Hast by the 
line of ordinary high water mark of East Bay. 


Parcet III. Commencing at the lower front corner of Lot 
18, T-23-S, R-32-E, as shown on the official township plat 
representing the survey of Township 22 and 23 South, 
Range 32 East, Southeastern District of Louisiana, West 
of Mississippi River, approved by the Surveyor General of 
Louisiana, September 25, 1875; thence South 37° 43’ 55” 
West, 74,521 feet, more or less, to a point of intersection of 
the line of ordinary high water mark of the left descending 
bank of Southwest Pass and an East-West line having a 
value of Y=112,000 feet according to the Louisiana State 
Plane Coordinate System; thence Southwesterly along the 
line of ordinary high water mark of the left descending 
bank of Southwest Pass a distance of 17,000 feet, more or 
less, to the end of the peninsula on the east side of South- 
west Pass; thence South 15° West a distance of 250 feet, 
more or less, to a point on the line of ordinary high water 
mark on the Northeast side of an unnamed island, this point 
being the point of beginning of the metes and bounds de- 
scription of this parcel; thence in a clockwise direction with 
the line of ordinary high water mark around this island a 
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distance of 1,600 feet, more or less to the point of begin- 
ning, containing 4 acres, more or less. 

Parcen IV. Commencing at the lower front corner of Lot 
18, T-23-S, R-32-E, as shown on the official township plat 
representing the survey of Township 22 and 23 South, 
Range 32 East, Southeastern District of Louisiana, West of 
Mississippi River, approved by the Surveyor General of 
Lonisiana, September 25, 1875; thence South 37° 43’ 55” 
West, 74,521 feet, more or less, to a point of intersection 
of the line of ordinary high water mark of the left descend- 
ing bank of Southwest Pass and an East-West line having 
a value of Y=112,000 feet according to the Louisiana State 
Plane Coordinate System; thence Southwesterly along the 
line of ordinary high water mark of the left descending 
bank of Southwest Pass a distance of 17,000 feet, more or 
less, to the end of the peninsula on the East side of South- 
west Pass; thence South 15° West a distance of 850 feet, 
more or less, to a point on the line of ordinary high water 
mark on the Northeast side of an unnamed island, this point 
being the point of beginning of the metes and bounds de- 
scription of this parcel; thence in a clockwise direction a 
distance of 1,000 feet, more or less, to the point of begin- 
ning, containing 1 acre, more or less. 

Parce, V. Commencing at the lower front corner of Lot 
18, T-23-S, R-32-E, as shown on the official township plat 
representing the survey of Township 22 and 23 South, 
Range 32 East, Southeastern District of Louisiana, West of 
Mississippi River, approved by the Surveyor General of 
Louisiana September 25, 1875; thence South 37° 43’ 55” 
West, 74,521 feet, more or less, to the point of intersection 
of the line of ordinary high water mark of the left descend- 
ing bank of Southwest Pass and an East-West line having 
a value of Y=112,000 feet according to the Louisiana State 
Plane Coordinate System; thence Northeasterly following 
the line of ordinary high water mark of the left descending 
bank of Southwest Pass a distance of 6,700 feet, more or 
less, to the point of intersection with the line of ordinary 
high water mark of the Westerly bank of Burrwood Bayou, 
this point of intersection being the beginning point of the 
metes and bounds description of this parcel; thence South- 
erly following the line of ordinary high water mark along 
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the Westerly bank of Burrwood Bayou a distance of 11,000 
feet, more or less, to a point of intersection with the ordi- 
nary high water mark of the Northeasterly shore of an un- 
named inner bay; thence Southerly a distance of 600 feet, 
more or less, to a point of intersection of the line of ordi- 
nary high water mark of the Easterly bank of Burrwood 
Bayou with the line of ordinary high water mark of the 
Westerly shore of East Bay; thence Northerly following 
the line of ordinary high water mark along the Easterly 
bank of Burrwood Bayou a distance of 11,600 feet, more or 
less, to a point of intersection with the line of ordinary 
high water mark of the left descending bank of Southwest 
Pass; thence Southwesterly a distance of 200 feet, more or 
less, to the point of beginning, containing 40.00 acres, more 
or less. 


[Exhibit A to Exhibit 95. United States Geological Sur- 
vey map captioned ‘‘Mudpan Bayou Quadrangle”’ depicting 
the shoreline referred to in the land descriptions in Ex. 94. 
Omitted.] 


Exurrr 96 or ApMINISTRATIVE RECORD 


Letter from Ted R. Strom to Manager, ESLO, filed October 
4, 1957, transmitting for filing a controlled mosaic aerial 
map on which is outlined in red the location of the lands 
described in Ex. 94. The letter and map are omitted. 


Exuzeir 97 or ApmryistraTIVE REcorp 


Letter from Ted R. Strom to Manager, ESLO, filed October 
4, 1957, transmitting for filing a controlled mosaic aerial 
map on which is outlined in red the general location of the 
lands described in Ex. 95. The letter and map are omitted. 
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Filed Secretary November 4, 1957 
Exuzsrr 98 or ApmrnisTratTive Recorp 


Appellant Henry S. Morgan’s brief on appeal before 
the Secretary of the Interior 


Statement 


This is an appeal from the Bureau of Land Manage- 
ment’s decision of June 5, 1957, rejecting Morgan’s lease 
offer, BLM 036377, to the extent that it conflicts with 
Wallis’ subsequent lease offer, BLM 042017. The decision 
rested on the ground that the description in Morgan’s offer 
was “insufficient, under the regulation [43 CFR 192.42(d)], 
to identify the land” (BLM opinion, p. 2). 

We are here concerned with conflicting offers for non- 
competitive oil and gas leases on unsurveyed public land 
filed under the Mineral Leasing Act of February 25, 1920. 
Morgan filed on January 27, 1954; Wallis filed two and a 
half years later on March 8, 1956.* 

This matter first came before the Bureau on a protest 
filed March 26, 1956, by Wallis against the allowance of 
Morgan’s application, BLM 036377 (Parcels I to V). Wallis 
asserted that he was the first qualified applicant under his 
then newly filed (March 8, 1956) public land lease offer and 
asked that Morgan’s offer be rejected, claiming (1) Mor- 
gan had failed to file five copies of the land description 
and map with his lease offer, (2) his description was in- 
sufficient to identify the land, and (3) he had failed to con- 


*Each of the parties also filed conflicting lease offers for the same land 
under the Mineral Leasing Act for Acquired Lands. Morgan filed on 
January 27, 1954 (BLM-A 036376), Wallis on June 2, 1954 (BLM-A 
037435-037439). The acquired land matter is still pending before the 
Director on appeal from the Eastern States Land Office and on the 
request of the parties for modification of the June 5, 1957, opinion. 
Since the identical land is involved in both controversies, Morgan, by 
separate application, has requested the Secretary to assume jurisdiction 
over the acquired land appeal in order that the Secretary may settle the 
entire matter by the issuance of a public or acquired land lease, as the 
law and facts may require. 
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nect his metes and bounds description to a public land 
corner. 

The Bureau rendered an interlocutory opinion, dated 
June 7, 1956, in which it combined this and other cases. It 
found that Morgan had filed five copies of the land descrip- 
tion and map and that his metes and bounds description 
was sufficient to identify the land (op., pp. 26, 27). How- 
ever, it concluded that Morgan’s failure to connect to a 
public land corner was a fatal defect and held his offer 
subject to rejection to the extent of its conflict with Wallis’ 
lease offer (op., June 7, 1956, pp. 26-29). 

The June 7, 1956, opinion allowed the parties an oppor- 
tunity to show cause. Briefs were submitted. Morgan’s 
position was (1) that, since, as the Bureau itself had held, 
his description was sufficient to identify the land, he was 
entitled to the lease, (2) that the requirement for a connec- 
tion to a public land corner was merely an aid to identifica- 
tion and, therefore, was directory unless the land could not 
be identified without a connection, and (3) that, if a connec- 
tion were mandatory, it could be supplied without loss of 
priority under the curative regulation, 43 CFR 192.42(g)- 
(1) (i). Morgan pointed out that Wallis’ description did not 
identify the land since Wallis (1) did not “connect” as 
called for by the regulation but merely used words of con- 
nection and (2) showed no relationship between the private 
map to which his metes and bounds description was keyed 
and the public land survey corner he purported to use for 
a connection. Bearing on this point, Morgan filed a report 
by George E. Jones, a registered engineer with special 
experience in the Mississippi delta area, establishing that 
the public land survey corner used by Wallis as his point 
of beginning could not be located on the ground, nor could 
its position be found. 

Wallis continued to insist that Morgan’s metes and 
bounds description failed to identify the land. This argu- 
ment was hardly serious since the Bureau and the Bureau’s 
Cadastral Engineers had held to the contrary and Wallis 
had substantially copied Morgan’s descriptions. His prin- 
cipal argument, however, was that the employment of 
words of connection to a public land survey corner is man- 
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datory even though of no aid in identifying the land and 
that the omission of such words is not curable under 43 
CFR 192.42(g¢) without loss of priority. 

The Bureau rendered its final decision of June 5, 1957, 
sustaining Wallis’ offer and rejecting Morgan’s. On August 
5, 1957, appellant filed a timely notice of appeal and on 
August 9, 1957, filed a statement of reasons. 

Strom’s protest and motion. On September 20, 1957, ap- 
pellant was served with a protest by T. R. Strom claiming 
under six public land lease offers filed in J uly and October 
1956. Strom requested exercise of supervisory authority 
and asked that his protest be consolidated with this appeal 
and that he be allowed to intervene. By letter of September 
30, 1957, the Department advised counsel for Morgan to 
brief any opposition to the protest and motion. 

So far as consolidation is concerned, it would seem that 
delay would be avoided in disposing of the entire contro- 
versy by assuming jurisdiction rather than having the 
parties pursue a fresh administrative review on Strom’s 
protest after the Secretary’s decision in this case. 

On the merits, we are at some disadvantage without a 
full brief of Strom’s position. From his protest, it appears 
that he takes the same position as Wallis insofar as Mor- 
gan’s lease offer is concerned. Accordingly, this brief 
should be regarded as an answer to Strom. 

As to Wallis, Strom seems to agree that Wallis’ de- 
scription failed to identify the land. To that extent, we 
concur. 

As to his own lease offers, Strom apparently is of the 
view that the only way to identify the land is by a metes 
and bounds description tied to topographical features with- 
out reference to the “section” numbers shown on the Wel- 
man Bradford grid adopted by the District Engineer (see 
infra, pp. 11-16). However, as we point out in this brief, 
Morgan’s metes and bounds description standing alone 
identifies the land. The Cadastral Engineers have so found 
(June 7, 1956, op., pp. 26, 27). For connection, Strom has 
used a public land survey corner some 14 miles from the 
land. We do not know whether that corner is monumented 
and we await Strom’s brief on the reason why his corner 
is any better than Wallis’. 
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Argument 


L Where the metes and bounds description is sufficient 
to identify the lands, the applicant does not lose priority 
for failure to connect to a public land survey corner. 


The controlling regulation specifies that unsurveyed pub- 
lic lands be described by metes and bounds “connected 
with a corner of the public land surveys by course and 
distance” (Circular 1823, 17 F.R. 5615, June 21, 1952; 43 
CFR 192.42(d)). The objective of the regulation is identi- 
fication of the land. Morgan described the land by metes 
and bounds but did not recite words of connection to a 
public land corner. 

Morgan’s metes and bounds descriptions standing alone 
identify the land. This is undisputed. The Bureau’s Cadas- 
tral Engineers so determined with respect to the identical 
descriptions of the identical land in Morgan’s acquired land 
lease offer, BLM-A 036376 (op., June 7, 1956, p. 26). The 
Bureau itself so held in its opinion of June 7, 1956 (pp. 
26, 27). This narrows the question to whether connection 
to a public land corner is mandatory where the tract is 
identified without it. 


A. The connection to a public land survey corner ts not 
mandatory where the description identifies the land without 
the connection. It is hornbook law that the office of a 
description is to identify the land (Thompson on Real 
Property, Vol. 6, sec. 3268). The Secretary’s regulations 
were designed to carry out the overriding purpose of iden- 
tification. Regulation 43 CFR 192.42(d) calls for a metes 
and bounds description connected with a corner of the 
public land surveys by course and distance. But descrip- 
tion and connection are not on par. Identification is man- 
datory. Description, as used in the regulation, means 
identification of the land. Identification defines the land 
so that the Government may ascertain its location and 
another seeking an oil and gas lease is in no way misled 
or confused. Here, both purposes were served by Morgan’s 
metes and bounds description without words of connection. 
The Bureau identified the land on the face of the earth. 
‘And its record-keeping purposes were satisfied because it 
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entered the lease offer on the tract book for the nearest 
surveyed township. Wallis was not misled. On the con- 
trary, because the Bureau was able to post Morgan’s offer, 
Wallis was informed by the posting and thus was able 
substantially to copy Morgan’s metes and bounds descrip- 
tions and overfile. 

Thus, by this very case, we demonstrate that connection 
to a public survey corner may be an aid but it is not a 
necessity to identification or to record-keeping. To be sure, 
connection would be mandatory in instances where, without 
connection, identification would be impossible. This is not 
such a case, since here, as determined by the Bureau, the 
metes and bounds descriptions identify the lands without 
the connection and the tract book shows Morgan’s lease 
offer. To the extent that the regulation calls for aids to the 
description which go beyond identification of the land, it is 
directory and not mandatory. 

It seems to us that the Bureau’s contrary view creates 
substance out of form. It gives weight to words (words of 
connection) without regard to purpose (identification of 
the land). The Secretary is under no compulsion so to 
construe his regulations. There is no valid basis for a con- 
struction that the words of connection carry the same 
weight as the metes and bounds description. 


B. The Bureau’s holding defeats the intent and purpose 
of the regulation. In its first opinion, the Bureau treated 
identification and connection as two separate requirements 
and held both to be mandatory. After recognizing that 
Morgan’s metes and bounds description identified the land, 
the Bureau stated (op., June 7, 1956, p. 27): “* * * to 
identify the unsurveyed lands * * * is not enough. They 
must also be connected with a proper ‘corner’ of the public 
land survey” to satisfy the regulation (43 CFR 192.42(d)). 
This requirement of connection was imposed without re- 
gard to the purpose of the regulation or the practicalities 
of the situation. It was deemed applicable even though 
“no actual public land survey corners are available,” which 
is the fact in this case (op., June 7, 1956, p. 29) (see also 
Report of George E. Jones, Registered Engineer, pp. 
11-12). 
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Following the first opinion, Morgan pointed out that, 
since, as the Bureau itself had held, the land was identified 
by the metes and bounds description, the regulation was 
satisfied. That identification was the test is confirmed by 
Instruction 9 of the lease form, providing for rejection only 
if the description was insufficient to identify the land. The 
instruction did not specify the absence of connection as & 
reason for rejection, so long as there was identification. 

Possibly to avoid the common-sense application of the 
regulation dictated by Instruction 9, the Bureau, in its sec- 
ond opinion, shifted its ground to merge connection with 
identification by metes and bounds as if one were not 
possible without the other. The Bureau abandoned the 
view that identification, plus connection, was necessary and 
held connection was a part of description so that there 
could be no identification “under the regulation” without 
connection. In other words, according to the Bureau, one 
who identified without connecting did not identify. Based 
on this new reading of the regulation, the Director stated 
(op., June 5, 1957, p. 2): 


* © © T now conclude, upon further review of the laws 
and facts that the description contained in his [Mor- 
gan’s] offer is insufficient under the regulation to 
identify the land. [Emphasis supplied.] 


The Bureau undertook to justify this conclusion on the 
theory that the metes and bounds description was needed 
to define the limits of the land while connection was needed 
“in order that its exact position on the earth and in relation 
to the Bureau of Land Management's official plats and field 
notes may be known” to Bureau employees charged with 
the duty of acting upon lease offers (op., June 5, 1957, p. 3). 


face of the ea 
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the land could be located on the face of the earth. The 
June 5, 1957, decision recites (pp. 5-6, n.1): 


There may be some confusion in the minds of some 
of the parties because of the dual character of land 
identification involved. The identification required by 
this Bureau is for lease issuance and record keeping 
purposes in order that the location and extent upon 
the records of any lease issued may be identified and 
conflicts with later leases, ete., may be avoided. The 
lessee has the obligation to determine the actual posi- 
tion of the land described to avoid trespassing on prop- 
erty not included in his lease. The official plat is the 
Bureau’s guide with respect to offers filed under 43 
CFR 192.42. It necessarily leaves to the lessee the 
location of the boundary lines of his lease upon the 
ground. Only if a disagreement arises between the 
lessee and claimants of rights in adjacent land does 
the actual position upon the ground for the tie corner 
become an issue or, material to an issue. (Of course a 
lessee operates at his peril unless he definitely and con- 
clusively determines the position of his leased land.) 
In that case a determination would ordinarily be made 
by a court upon evidence submitted. [Emphasis sup- 
plied.] 


This philosophy is new to the administration of federal 
land law and is not expressed by any regulation. The Sec- 
retary has consistently demanded identification of the land 
he is leasing. That is the whole purport of the regulations. 
He has never adopted the ‘‘paper’’ description policy, orig- 
inal in the Bureau’s June 5, 1957, opinion. The United 
States does not lease paper; it leases land. It is not in 
the business of stimulating litigation or casting doubt on 
private titles by issuing leases on the basis of “paper” 
descriptions without regard to whether land exists or is 
identified in fact as land “owned by the United States” 
(30 U.S.C. 181). The regulation demands a metes and 
bounds description which identifies the land, so that the 
Secretary may know whether he is empowered under the 
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law to lease that land. Morgan furnished that description 
and thereby satisfied the mandate of the regulation. 


C. The regulation should be construed to accomplish 
its purpose. We are here confronted with a question of 
construction of a regulation. As applied to this case, the 
Bureau’s construction denies the lease offer to the applicant 
first in time who identifies the land and grants it to the 
top-filer who uses words of connection but in fact does not 
connect with a corner and, if his words of connection are 
accepted at face value, does not identify the land. A con- 
struction reaching such results should be avoided. 

The consequences flowing from the Bureau’s view are 
well illustrated by the situation before the Secretary. The 
Mississippi delta area in Louisiana is notoriously swamp 
and marsh country. It is a land of shifting topography— 
accretion and reliction. The nearest public land survey to 
the land in controversy was made in 1836 by Connelly. 
There are no monuments or markers identifying the loca- 
tion or position of a single corner of Connelly’s survey. As 
long ago as 1875, the Surveyor General of the United States 
at New Orleans, in his letter of instructions to federal sur- 
veyor James L. Bradford, stated that: “An examination 
of the original [Connelly] notes concurs with our knowl- 
edge of the locality in demonstrating the probability that 
you will not find on the ground any of the old marks or 
posts * * *.” In his field notes, James L. Bradford con- 
firmed this when he officially reported to the Department 
that no monuments of Connelly’s survey could be found 
and none of his lines could be located (see Morgan’s open- 
ing brief before the Director, pp. 24-25, and the following 
exhibits filed with that brief: Morgan’s Exhibit 1, p. 1, 
letter dated May 13, 1875, instructions from Surveyor 
General of Louisiana to James L. Bradford; Morgan’s 
Exhibit 2, p. 3, Bradford’s field notes). What was true in 
1875 is true today. Furthermore, the position for Con- 
nelly’s corners cannot be located. Bradford further re- 
ported that he could not locate any of the topographical 
features referred to in Connelly’s field notes, including 
those specified in the instructions of the Surveyor General 
(Morgan’s Exhibit 2, pp. 3-7; see also Vol. 43, pp. 111-113, 
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119, Louisiana Field Notes). An independent, not a de- 
pendent, survey would be required (Report of George E. 
Jones, Registered Engineer). 

The lands in suit are unsurveyed. They are accretions 
to lands purchased by the United States from George 
Jurgens over 50 years ago. Jurgens derived his title to 
unsurveyed land by patents from Louisiana. The patents 
to Jurgens described the land by reference to “sections” in 
Township 24 South, Range 30 East, “according to the plat 
of the survey of said lands in the State Land Office.” Of 
course, the “plat of survey” referred to in the State patents 
was not the approved plat of the federal survey. In fact, 
only part of Township 24 South, Range 30 East, had been 
surveyed by Connelly, the federal surveyor. The southern- 
most point he surveyed was river section 11. The so-called 
“plat of survey” referred to in the Louisiana patents was 
a grid blocking out all of partly surveyed Township 24 
South, Range 30 East, and unsurveyed Township 25 South, 
Range 30 East, into squares, each purporting to enclose a 
square mile. The grid squares extended out into the ocean. 
This grid was prepared by one Welman Bradford and is 
sometimes called the ‘‘Welman Bradford’’, or erroneously 
the ‘‘Welman and Bradford’’, map. The grid is not a pro- 
jection of the federal survey. It does not begin where the 
official survey ends. It commences on a line purporting to 
be the north line of Township 24 South and embraces that 
part of the township officially surveyed by Connelly. On 
this map the small river sections surveyed by Connelly fall 
within the grid squares. The grid numbering of Township 
24 South, Range 30 East, begins with “12” for the square 
in the northeast corner, or what would be section 1 in a 
conventional township, and extends through number 47. 
These grid squares are termed “sections.” The number 
“¢12”” was used for the first grid square, or ‘‘section’’, ap- 
parently because “11” was the last number used by Con- 
nelly for the southernmost surveyed river section in the 
township. 

The grid continues south into unsurveyed land which 
Welman Bradford thought would be in projected Township 
25 South, Range 30 East. The numbering in projected 
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Township 25 South, Range 30 East, begins with square or 
“section” 1 in the northeast corner of the township, the 
same as in a conventional township, and runs through 12. 
The United States District Engineer has continued the grid 
through number 24. 

The Welman Bradford grid then is the “plat of survey” 
referred to in Louisiana’s patents to George Jurgens, from 
whom the United States bought the land over 50 years ago. 
The deed to the United States describes the land by refer- 
ence to the “section” numbers in the Louisiana State pat- 
ents, which numbers are taken from the Welman Bradford 
grid. It was the accretion to this land that Morgan offered 
to lease.” 

Morgan’s descriptions identified the land. Morgan de- 
scribed the land by metes and bounds. To be certain that 
the accretion sought to be leased was the accretion to the 
very lands covered by the deed to the United States, Mor- 
gan described the accretions by tying them to the identical 
“section” numbers as described in the Jurgens deed to the 
United States. A copy of the District Engineer’s map of a 
topographical survey on which the District Engineer had 
superimposed the Welman Bradford grid of the “sections” 
accompanied the lease offer and is in the record. In the 
law of conveyancing, there could be no safer or surer way 
to identify the accretion to the lands purchased by the 
United States. The Cadastral Engineers of the Bureau 
and the Bureau agree this identified the land (op., June 7, 
1956, pp. 26, 27). And it was sufficient for record-keeping 
purposes since Morgan’s lease offer was posted on the tract 
book where it was available to all. 

The Wallis descriptions do not identify the land if his 
words of connection are part of the descriptions. Wallis 
substantially copied Morgan’s metes and bounds descrip- 


* ‘The history of the Jurgens title is before the Secretary on Morgan’s 
motion for supervisory authority in Morgan (BLM-A 036376) v. Wallis 
(BLM-A 037435-037439). 

* This is the same map which provided the basis for the suit in con- 
demnation of Jurgens’ land. It accompanied the request of the War 
Department for condemnation proceedings and is Morgan Exhibit 5 
accompanying his motion for exercise of supervisory jurisdiction. 
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tions with slight variances, apparently designed to camou- 
flage his overfiling. Wallis used the same Welman Brad- 
ford “section” numbers as contained in the deed from 
Jurgens to the United States and described the tracts by 
reference to sheets of the District Engineer’s status map 
showing the same “sections” taken by the District Engineer 
from the Welman Bradford grid. 

It is important to keep in mind that Wallis’ metes and 
bounds are not by reference to landmarks or topographical 
points but to the unofficial “section” numbers shown on the 
Welman Bradford grid. It is this metes and bounds de- 
scription made by reference to the Welman Bradford “sec- 
tions” which Wallis, by the recitation of words, purports 
to connect to the southeast corner of section 3, Township 24 
South, Range 30 East, of the approved plat of Connelly’s 
survey. 

Wallis did not connect his metes and bounds description 
to anything. He simply scaled with a ruler the course and 
distance from his metes and bounds descriptions to a point 
on the District Engineer’s unofficial status map where 
someone had spotted the alleged location of Connelly’s see- 
tion 3. It is this connection which the Bureau finds is a 
part of the description sufficient under the regulation (op., 
June 5, 1957, p. 2). According to the Bureau’s opinion, this 
scaling on an unofficial map without reference to the ap- 
proved plat of survey means “connected with a public land 
survey corner.” Uttering words of connection apparently 
spells the critical difference. Only with them, the Bureau 
says, can it know the exact position of the tract on the face 
of the earth and locate the land with relation to its official 
plats and field notes. These observations cannot be taken 
seriously when we know that, without the words of con- 
nection, the Bureau did identify the land on the face of the 
earth and was able to post Morgan’s lease offer on the tract 
book. 

The fact is that neither the Bureau nor anyone else can 
determine the relationship between Wallis’ tract and the 
Bureau’s official records. Again we say, this is not a case 
of projection from surveyed land. The only official records 
before the Bureau are Connelly’s field notes and his plat 
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of survey. Wallis’ descriptions are by reference to the 
Welman Bradford grid “section” numbers not part of the 
Bureau’s records. No transition was made or can be made 
between the official plat and any unofficial map, and Wallis’ 
words of connection, gathered entirely by scaling from an 
unofficial map, cannot provide that transition. Those words 
do not and cannot furnish the Bureau with information 
needed for record-keeping purposes. Those words add 
absolutely nothing to the Bureau’s knowledge of where the 
land is located. : 

If, as Wallis says, Connelly’s official corner is used as 
the point of beginning and Wallis’ courses and distances 
are scaled off on the official plat, they lead nowhere and 
identify nothing. The land defined by metes and bounds 
cannot be located by starting with Connelly’s corner on the 
official plat. It cannot be located on paper and it cannot be 
located in fact. If the Connelly corner is used as a point 
of beginning, Wallis has not identified the land. Here is 
a case where, if the words of connection are taken at face 
value and used as the point of beginning, the land cannot 
be identified. We defy anyone to commence with Wallis’ 
Connelly corner, assuming the position for one could be 
found, follow Wallis’ courses and distances, and find the 
unsurveyed “Northwest corner of the NE 1/4 SE 1/4 of 
Section 46, Township 24 South, Range 30 East’’, one of the 
“sections” in Wallis’ metes and bounds description, or any 
other “section” mentioned in the metes and bounds descrip- 
tions. All those “sections” are merely Welman Bradford’s 
squares. Yet, under the Bureau’s construction, this descrip- 
tion, which, if taken at face value, fails to identify the land, 
satisfies the regulation because it uses “words” of connec- 
tion. 

To adopt Wallis’ description as satisfying 192.42(d) 
would be tantamount to holding that the recitation of a con- 
nection is all that is required, regardless of whether in 
fact there is a connection. The regulation calls for a metes 
and bounds description “connected” with a public land sur- 
vey corner. It does not call only for a recital of connection. 
It goes without saying that in 192.42(d) the Secretary was 
not calling for meaningless phrases. We say identification 
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of the land was the transcendent objective of 192.42(d). 
We say that, when a connection is necessary to identify 
the land, it was the intent of 192.42(d) that the metes and 
bounds description be connected. It called for compliance 
when requisite, not a gloss of compliance. 


D. The regulation should be construed to avoid absurd 
results. The construction of a regulation is governed by the 
same rules as the construction of a statute. Borelli v. Re- 
construction Finance Corp., 196 F. 2d 730, 736 (Em. App. 
1952). The intent of the regulation should control, not a 
mechanical reading of words. And even where the language 
of a statute or regulation is plain and unambiguous, the 
strict letter must yield to the evident purpose. The Su- 
preme Court but recently has declared that the “plain 
meaning rule * * * has not dominated our decisions. The 
contrary doctrine has prevailed [citing cases] * * *.” Asso- 
ciation v. Westinghouse Elec. Co., 348 U.S. 437, 444 (1955). 
Mr. Justice Frankfurter aptly put the principle in his dis- 
sent in Massachusetts B. & Ins. Co. v. United States, 1 L.ed. 
2d 189, 196 (1956), when he stated: 


* © * The notion that the plain meaning of the words 
of a statute defines the meaning of the statute reminds 
one of T. H. Huxley’s gay observation that at times 
“a theory survives long after its brains are knocked 
out.” One would suppose that this particular theory of 
statutory construction had had its brains knocked out 
in Boston Sand & Gravel Co. v. United States, 278 U.S. 
41, 48, 73 L.ed. 170, 177, 49 S. Ct. 52. 


Words like ‘‘may’’, ‘‘must’’, ‘‘shall’’, ete., are constantly 
used in statutes without intending that they shall be taken 
literally and in their construction the object designed to be 
reached controls. Fields v. United States, 27 App. D.C. 433 
(1906), certiorari denied 205 U.S. 292; Red Canyon Sheep 
Co. v. Ickes, 98 F. 2d 308, 313 (App. D.C., 1938). Unjust or 
absurd consequences are to be avoided. Markham v. Cabell, 
326 U.S. 404, 409 (1945); Fleischman Co. v. United States 
Use of Forsberg, 270 US. 349, 360 (1926). 

The Secretary must be free to exercise judgment in the 
application of his regulations in order to avoid unjust 
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results. It is not possible to foresee the thousands of situa- 
tions to which a regulation must apply. 

In calling for connection to public land survey corners, 
the Department from the beginning meant connection, not 
words of connection. It was calling for a tie to a physical 
point, not a pencil dot on a map. It wanted a physical point 
located on the ground which could also be located on its 
official records. At the same time, it knew that places exist 
in the United States where such a connection to a public 
land survey corner was impracticable, either because of 
distance or because the position for an available corner was 
not marked on the ground. For that reason, the original 
regulation called for connection “if practicable” (Circular 
672, sec. 4, 47 L.D. 437, 438-9 (1920) ). 

Circular 672 was designed to carry out the provisions of 
section 13 of the Mineral Leasing Act of 1920. That sec- 
tion gave a preference right to an applicant for an oil and 
gas permit, providing he satisfied specified conditions. One 
of the conditions was that the applicant erect a monument 
on the land, if unsurveyed, and post a notice of intention 
to apply for a permit. The statute provided that the notice 
contain, among other items, “such a general description of 
the land to be covered by such permit by reference to 
courses and distances from such monument and such other 
natural objects and permanent monuments as will reason- 
ably identify the land, * ° *” (emphasis supplied). 

Circular 672 spelled out the form and contents of the 
application for the permit. As to the description of unsur- 
veyed land, paragraph 4(d) read as follows (47 L.D. 488-9) : 


* * © by metes and bounds if unsurveyed, in which 
latter case, if deemed necessary, a survey sufficient 
more fully to identify the land may be required before 
the permit is granted. In order to properly identify 
unsurveyed lands, great care should be taken, and if 
practicable the metes and bounds description should be 
connected by course and distance with some corner of 
the public land surveys. 


Thus, to carry out the provisions of the Act calling for 
“permanent monuments as will reasonably identify the 
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land’’, the regulation permitted a ‘‘corner of the public land 
surveys” to be accepted as such a permanent monument. In 
Circular 672, then, a “corner of the public land surveys” 
meant a physical point identifiable on the ground. 

Under section 13 of the Act and section 6(1) of Circular 
672 (47 L.D. 442), within 90 days after the permit was 
issued, the permittee was required to “mark each of the 
corners of the claim * * * with substantial monuments 
* °°” The Department also reserved the right to require 
the applicant to survey the land before the permit issued, 
if deemed necessary (Circular 672, par. 4(d), quoted 
above). All this makes it perfectly plain that, throughout 
Circular 672, the Department was demanding identification 
by reference to physical monuments. And when paragraph 
4(d) requested a description “connected by course and dis- 
tance with some corner of the public land surveys’’, it 
meant a monumented corner. 

Compare the opinion in 52 L.D. 256 (1928), entitled Rule 
for Monumenting Corners of Tracts Included Within Ou 
and Gas Prospecting Permits. The rule laid down was that, 
for one of his claim corners, a permittee could adopt a pub- 
lic land survey monument if visible on the ground. It went 
on to say, however, that (52 L.D. at p. 259): 


But if any survey monument shall be missing or if 
his corner or corners shall be at points which are not 
corners for survey monuments, he will be required to 
place a substantial monument at each corner where 
no survey monument is found. 


In other words, this confirms that the position for a survey 
corner was not what the Department had in mind when it 
called for a connection to a corner of the public land sur- 
veys. The Department meant a monumented corner. 
Apart from this background, the phrase “if practicable” 
used in Circular 672 could only contemplate connection to 
a corner marked and identifiable on the ground. It is never 
impracticable to connect to a public survey corner on paper. 
No matter what the distance, it means only a longer ruler 
line. On paper, mountains, rivers, swamps and gorges are 


456 


no obstacles.* If a “paper” connection is what Circular 672 
was talking about, why the phrase “if practicable”? A 
“paper” connection is always practical. The answer is 
obvious. Circular 672 contemplated a connection to a physi- 
cal point; to a place that existed and could be found; to a 
place locatable as a practical matter on the face of the 
earth from which course and distance could be followed 
to the metes and bounds description. 

Circular 672 continued in force with the “if practicable” 
phrase for over 15 years. Following the amendatory Act 
of August 21, 1935, c. 599, 49 Stat. 676, when the permit 
system was abandoned and the leasing system adopted, the 
regulations were revised. The phrase was not included in 
the revision. Instead, applicants for leases of unsurveyed 
lands were required to show “in substance” a description 
by approximate subdivisions “connected with a corner of the 
public land surveys by courses and distances” (Circular 
1386, sec. 10, May 7, 1936, 55 L.D. 502, 507). The “in 
substance” phrase could only mean “substantially” or “sub- 
stantial compliance.” The phrase covered the situation 
where connection was not practicable. And “a corner of 
the public land surveys” used in the revised regulations 
meant the same thing it meant in Circular 672—a monv- 
mented corner identifiable on the ground. There is nothing 
to indicate a revolutionary departure by the Department 
in its description requirements. It still wanted to know 
where the land was and a connection meant a connection, 
not a pencil dot. 

The codification of the regulations in 1939 continued the 
words “in substance” (43 CFR 192.23 (1939 ed.)), and the 
phrase was continued without change into the next general 
revision following the Act of August 8, 1946, c. 916, 60 Stat. 
951 (Circular 1624, October 28, 1946, 43 CFR 192.42(d)). 
It remained in the regulations (Circular 1719, December 29, 


“Strom’s connection is a perfect example of this. On paper he went 14 
miles up the river to find a corner, the position for which may be locatable. 
We do not know whether this connection may be to a physical point on 
the ground but, assuming it were, by no stretch of the imagination is it 
practicable for the ordinary lease offeror to go 14 miles in search for a 
public survey corner. Such cannot be the burden intended by the Secre- 


tary’s regulations. 
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1948, 43 CFR 192.42(a) (4) (1949 ed.) ) until the Department 
switched from lease applications to the official lease-offer 
forms in 1950 (Circular 1773, November 29, 1950, 15 F.R. 
8583, 8585, 43 CFR 192.42(d)). 

In that changeover, the application procedure was aban- 
doned and, when the regulations concerning the showing 
to be made in applications were dropped, the “in sub- 
stance” phrase was not carried forward into the lease-offer 
form. However, there is no basis for assuming that the 
omission of the phrase “in substance” was anything more 
than an editorial change. Certainly, the reason for requir- 
ing connection where practicable or for requiring substan- 
tial compliance had not disappeared. And, just as impor- 
tant, there is nothing to show that there had been any 
departure from Circular 672 requiring connection to a 
monumented corner. Accordingly, there is no basis for 
charging the Department with a deliberate intent to 
demand connection regardless of whether connection was 
possible or practicable, and regardless of whether there 
was substantial compliance through clear identification of 
the land. This history of the description regulations re- 
veals a consistent purpose to require identification of the 
land. Connection to a monumented corner was directory. 
It was desirable where feasible and helpful, but it was 
mandatory only if the land could not be identified without 
it. To deny the prior lease offeror who has identified the 
land but has not connected because connection is impracti- 
eal, if not impossible, is to sacrifice substance for form. 

The Supreme Court has characterized the Secretary as 
the “supervising agent of the Government to do justice to 
all claimants and preserve the rights of the people of the 
United States.” Knight v. United Land Association, 142 
US. 161, 177 (1891) ; United States v. Ickes, 101 F. 2d 248, 
252 (App. D.C. 1938). Without doubt, the policy of Con- 
gress has been to favor the first in time. This has been 
traditional in land law. Regulations were not designed as 
a series of traps and pitfalls to snare the first in time and 
allow the “shark” and over-filer to profit by technical omis- 
sions of the senior applicant. In fact, the Supreme Court 
has held that the Secretary should waive irregularities that 
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are not jurisdictional. El Paso Brick Co. v. McKnight 233 
U.S. 250, 258-9 (1914). 

The Bureau’s decision here reflects slavish devotion to 
the words of the regulation without consideration of the 
paramount objective of identification. Form is given prece- 
dence over substance; words over intent. According to the 
Bureau, the Secretary is insisting upon mere words—a 
recitation of connection—even though those words are of 
no aid whatsoever in identifying the land, even though the 
metes and bounds descriptions alone identify the land, and 
even though the words of connection read together with the 
metes and bounds descriptions make it impossible to iden- 
tify the land. 

We do not believe the regulation demands a robot-like 
reading without regard to the intent and purpose to be 
accomplished. Coupled with this is the Department’s con- 
sistent view that, if priority is to be denied for failure to 
comply with a regulation, “that regulation should be spelled 
out so clearly that there is no basis for disregarding his 
noncompliance” (emphasis supplied). Donald C. Ingersoll, 
63 LD. 397, 400 (1956). Morgan’s view comports with these 
principles. Wallis’ does not. Under our construction, con- 
nection is mandatory where essential to identification. 
Otherwise, it is directory. This construction is workable 
and realistic. The regulations of the Secretary extend over 
all public lands and encompass all sorts and kinds of situa- 
tions and conditions. What might be possible in North 
Dakota by way of connection with a corner of the public 
land surveys might be impossible in the Southwest Pass 
area of Louisiana. The regulation should not be construed 
to result in the situation where the Secretary is manda- 
torily demanding the impracticable and accepting a paper 
substitute, useless “words” of connection which defeat the 
true intent of the regulations. 


E. There is no precedent for the Bureau’s holding. There 
is no decision prior to the one on appeal holding that con- 
nection to a public land corner is mandatory. Applications 
have been rejected for failure to identify the land but never 
for failure to connect where the land is otherwise identified. 
The cases cited in the Bureau’s initial opinion (op., June 7, 
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1956, pp. 28-29) do not deal with the connection feature 
but stand only for the proposition that the land must be 
identified. In its second opinion, the Bureau offers two 
cases as precedent for its action: Wagner v. Coffin, Salt 
Lake 013586, ete.; and C. W. Parcell, et al., 61 I.D. 444 
(1954). Reliance on these cases emphasizes the weakness 
of the Bureau’s position. 

The Bureau referred to the “Department’s unreported 
decision of January 21, 1924’’, in the Wagner case (June 5, 
1957, op., p. 4). That unreported opinion was issued on a 
petition for exercise of supervisory authority following the 
main decision which is reported. Wagner v. Coffin, et al., 
49 L.D. 655 (July 24, 1923, A-4855). Neither the main deci- 
sion nor the one on the petition for supervisory authority 
holds that failure to connect to a public land survey corner 
defeats an application. The question of tying to a survey 
corner was not an issue or discussed in either opinion. The 
June 5, 1957, opinion is wrong when it says, at page 4, that, 
“because the petitioners for the exercise of supervisory 
authority in [the Wagner case] had failed to tie their 
descriptions to a public survey corner, the later application 
of Wagner was given precedence * * *.” 

The Wagner case held that the description in an applica- 
tion for a permit under section 13 of the Mineral Leasing 
Act of 1920 cannot be amended to include additional land 
and thus cut off intervening applicants. Coffin and Bret- 
schneider, the petitioners for supervisory authority, filed 
applications describing certain land by both metes and 
bounds and projected legal subdivisions on June 7 and 
June 9, 1922, respectively. Some five months later (Novem- 
ber 16, 1922), they sought to amend their descriptions to 
inelude additional land alleging a mistake in their location 
of a mile post on the Utah-Arizona boundary used for the 
point of beginning. This additional land, however, was 
already covered by Wagner’s application filed July 27, 
1922. The decision holds that Wagner’s rights could not 
be cut off by amendment (49 L.D. at p. 658, and note the 
Secretary’s statement of the question presented by the 
case). 

There was no challenge whatsoever of the correctness 
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or validity of the descriptions, nor does the Department’s 
decision in 49 L.D. 655 or in the petition for exercise of 
supervisory authority turn on that point. The quotation set 
forth in the June 5, 1957, opinion (pp. 3-4) simply empha- 
sizes the Department’s rule that the land be described by 
reference to projected legal subdivisions.° 

The Parcell case relied upon by the Bureau involved 
uranium lands. The lease had issued to one who described 
the land by projection of the public land survey rather than 
by metes and bounds. The defeated applicant sought can- 
cellation of the lease for failure to describe by metes and 
bounds in accordance with the oil and gas regulations. The 
Department rejected this contention, holding that the oil 
and gas regulations had no applicability to uranium leasing 
and found that the description by projection identified the 
land. The Bureau asserts (June 5, 1957, op., p. 4) “that 
the [Parcell] decision recognizes that a survey corner is a 
part of the ‘description’ where the regulations require it 
to be furnished * * *.” We disagree. The decision nowhere 
diseusses the connection feature. On the contrary, it ex- 
plicitly stated that the question before the Department was 
whether the description by projection rather than metes 
and bounds was sufficient. The opinion defined the question 
as follows (61 I.D. at p. 446) : 


The question for decision, therefore, becomes whether 
the [lessee’s] application, admittedly filed earlier than 
the Parcell application, loses priority merely because 
it described the area in conflict by projection, rather 
than by metes and bounds. 


The Parcell decision does not lend any support whatsoever 
to the deduction drawn by the Bureau. 

The fact is there is not a single case in the 37-year 
administration of the public land laws rejecting an appli- 
cant with loss of priority for failure of his description, 
where the description identified the land. There is no rec- 
ord of a rejection for failure to connect a metes and bounds 


* This rule was not expressed in Circular 672, the controlling regulation, 
or in any amendment thereof of which we are aware. Perhaps it was a 
matter of practice or by special instructions not published. 
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description. As an excuse for the lack of precedent, the 
Bureau suggests that in 37 years of oil and gas leasing, no 
case has arisen because “* * * the regulation is so clear 
and unmistakeable and withal so reasonable that it has 
been generally accepted and followed since its initial adop- 
tion in 1920. Hence, the dearth of cases where the question 
has been in issue” (June 5, 1957, op., p. 5). 

We submit that a more probable reason for the dearth 
of authority is that the Department has never before an- 
nounced satisfaction with a “paper” connection and has 
always applied the practical test—either the description 
identified the land or it did not. The presence or absence 
of connection played a part only so far as it was essential 
to identification of the land. The absence of cases points 
to the practical administration of the land laws. If the 
land is identified, every conceivable purpose is served, in- 
cluding the Bureau’s record-keeping. Again we cite as 
proof that in this case the Bureau posted Morgan’s applica- 
tion on the tract book and the Bureau held the metes and 
bounds description identified the land. Common sense 
dictates that connection to a corner is an aid and merely 
directory unless the land cannot be identified without it. 
If the narrow, restricted view taken by the Bureau in this 
case had been law these many years, we could expect nu- 
merous decisions involving “connection.” 


II. Instruction 9(a) of the lease form and regulation 
43 CFR 192.42(g) confirm that identification of the land 
controls. 


Instruction 9(a) of the lease form reads: “The offer will 
be rejected and returned to the offeror and will afford no 
priority if: (a) The land description is insufficient to iden- 
tify the lands ***.” It is significant that Instruction 9(a) 
omitted the words of 192.42(d) concerning connection, 
although the other language of 192.42(d) was carefully 
repeated or paraphrased in Instruction 9. The reason for 
the omission means, if the land was identified, there was 
to be no rejection with loss of priority. Instruction 9(a) 
expressed the synthesis and intent of the description 
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requirements. Identification was transcendant and con- 
trolling. 

The instructions on the lease form were not designed 
to lead an applicant into error. Ordinary lease offerors are 
not familiar with the refined complexities of the regulations 
and rely on the instructions. This, they are entitled to do 
in confidence that the Secretary’s instructions express the 
Secretary’s understanding of what the regulations mean. 
Given two avenues of construction, the Department should 
take that approach which would confirm the language of 
the instructions. 

That identification controls is confirmed by 43 CFR 192.- 
42(g), as amended July 2, 1954 (Circular 1875, 19 F.R. 
4191). That regulation itemized the situations where the 
defect could be cured without loss of priority and empha- 
sized the critical items which must be satisfied to avoid 
rejection with loss of priority. 

On the point of descriptions, section 192.42(g) does not 
say that the offer will be rejected with loss of priority 
unless the metes and bounds description is connected with 
a public land survey corner. It does provide for rejection 
with loss of priority if: “The land description is insuffi- 
cient to identify the lands” (192.42(g)(1)(i)) (emphasis 
supplied). This is the language of Instruction 9(a) on the 
back of Morgan’s lease offer and is simply confirmatory 
of the pre-existing intent of 43 CFR 192.42(d) that identifi- 
cation, not connection, controls. 

The choice of language in amended regulation 192.42(g) 
was deliberate. Thus, when a requirement stated in 43 CFR 
192.42(d) and (e) is intended to be mandatory, the identi- 
cal language of the requirement is repeated or para- 
phrased in 192.42(g)(1). For example, the land must be 
within a six-mile square (192.42(d)-192.42(g) (1) (i)); sub- 
ject to 10% leeway, not more than 2560 acres in a lease 
offer (192.42(d)-192.42(g)(1)(ii)); not less than 640 acres 
in a lease offer (with exceptions) (192.42(d)-192.42(g) (1) 
(ii)); a filing fee of $10 (192.42(e) (1)-192.42(g) (1) (iii) ) 5 
subject to 10% leeway, full payment of rental (192.42(e) 
(2)-192.42(g)(1) (iii)); evidence of authority and state- 
ments of interest of attorney in fact, agent or guardian 
(192.42(e)(3), (4) and (5)-192.42(g)(1) (iv) and (v)). 
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Contrast these with the description provisions. The 
requirement of 192.42(d) is for a metes and bounds 
description connected with a corner of the public land sur- 
veys. But 192.42(g)(1)(i) does not employ the language 
of the requirement as in the examples noted above. It para- 
phrases the language of Instruction 9(a) expressing the 
true intent of 192.42(d)—namely, offer rejected without 
priority if “the land description is insufficient to identify 
the lands” (43 CFR 192.42(g)(1)(i)). The regulation, like 
Instruction 9(a), does not make connection with a public 
land corner the test of compliance; it makes identification 
the test. Priority is not lost if the land is identified. 

The promulgation of 43 CFR 192.42(g)(1)(i) is recog- 
nition of the pre-existing view that identification of the 
land is controlling. If there is identification without con- 
nection, there is no call for rejection. If connection were 
the test on par with identification, it would be recited in 
192.42(¢) as a basis for rejection without priority, just 
as every other requirement is paraphrased in 192.42(g). 

The Bureau refers to Arnold R. Gilbert, 63 I.D. 328 
(1956), holding that it is mandatory for an offer to cover 
only lands entirely within a six-mile square. The Bureau 
thought that, if “must” used in connection with the six-mile 
square rule is mandatory, then “must” used in the same 
sentence for the description regulation is mandatory. This 
points up the mechanical approach of the Bureau without 
regard to intent or objective. The same “must” appears 
in the preceding sentence calling for lease offers to be filled 
out in print instead of script, ink instead of pencil. But 
intent controls. Certainly, the Department did not reject 
a lease offer with loss of priority because it was written in 
ink instead of being printed in ink, even before the promul- 
gation of 43 CFR 192.42(g)(2)(iii) (Circular 1875, July 
2, 1954). 

The point is that the Gilbert decision expresses the clear 
intent of the regulation which deliberately made mandatory 
the predecessor regulation on the six-mile square rule 
under which the Department reserved discretion in the 
matter. D. Miller, 63 I.D. 257 (1956) ; Levi A. Hughes, et al., 
61 ID. 145, 147 (1953). Significantly, the Gilbert case 
recognized that Instruction 9(a) specified rejection without 
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priority if “the lands are not entirely within a 6-mile 
square” (63 LD. at p. 329). The identical Instruction 9(a) 
calls for rejection without priority if “the land description 
is insufficient to identify the lands.” It does not call for 
rejection for failure to connect with a public land survey 
corner. 

Conclusion 


Identification of the land on the face of the earth is the 
controlling objective of the regulation. With that identifica- 
tion, the land can be located on the Bureau’s records, as it 
was here. Witness the acquired lands regulation. It author- 
ized description by “any method best suited to identify the 
land most clearly and accurately” (43 CFR 200.5 (1949 
ed.)), or in “a manner consistent with the description in 
the deed of the United States” (43 CFR 200.5 (1954 ed.)). 
The identical metes and bounds description here rejected 
by the Bureau was held sufficient by the Bureau to identify 
these same lands under Morgan’s acquired land lease offer 
BLM-A 036376 (June 7, 1956, op., pp. 26, 27). In other 
words, the description was sufficient “to enable the proc- 
essing of an application and the administration of the land 
*** to inform all subsequent applicants and other interested 
persons that an application for the land has already been 
filed.” Columbian Carbon Co. v. Liss, 63 I.D. 166, 170 
(1956). The same description written on a public land 
lease offer form necessarily must identify the same land. 
We know that it is readily identifiable in the Bureau’s 
records since it was recorded on the tract book. This 
establishes beyond argument that, even under the Bureau’s 
theory of paper identification for record-keeping purposes, 
identification controls. 

Morgan is the first qualified applicant and entitled to 
the lease. 


Respectfully submitted, 


Marvin J. Sonosxy, 
Attorney for Appellant. 
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Filed Secretary November 4, 1957 


Exuzsit 99 or ADMINISTRATIVE RECORD 


Morean’s Motion For EXERCISE OF SUPERVISORY JURISDICTION 
AND TO ConsoLmpaTE Wirn A-27529 


(For consideration in connection with 
Morgan v. Wallis, A-27529) 


* ° « * ° 


Henry S. Moraan, by his attorney, moves the Secretary 
to exercise supervisory authority, to assume jurisdiction 
over this case, to consolidate it with A-27529 now before 
the Secretary on appeal, and to decide the entire con- 
troversy. 

In support of this motion, Henry S. Morgan shows as 
follows: 


1. There is now before the Secretary, on appeal from 
the June 5, 1957, decision of the Director, a controversy 
arising out of conflicting public land oil and gas lease 
offers filed by Morgan (BLM 036377, filed January 27, 1954) 
and Wallis (BLM 042017, filed March 8, 1956). The case 
before the Secretary is identified as A-27529. 

2. Morgan and Wallis have each’filed acquired land lease 
offers covering the identical land covered in their public 
land lease offers now before the Secretary in A-27529. 
Morgan’s offer (BLM-A 036376) was filed January 27, 
1954; Wallis’ offers (BLM-A 037435 through 037439) were 
filed June 2, 1954. 

3. Wallis protested Morgan’s acquired land offer. By 
decision of April 26, 1955, the Eastern States Land Office 
dismissed the protest. Wallis appealed to the Director. 
Both Morgan and Wallis filed briefs before the Director 
and the case was submitted. No decision on the merits 
subject to appeal to the Secretary ever has been rendered 
as required by 43 CFR 221.9. 

4. In a long, complicated and confusing opinion issued 
June 7, 1956, the Director intermixed contested and ex 
parte matters over which he had original jurisdiction with 
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the acquired land appeal over which he had appellate 
jurisdiction. The opinion was interlocutory and no right 
of appeal on the merits could be taken to the Secretary on 
the acquired land matter pending before the Director on 
appeal from the Eastern States Land Office. 

5. The background of this situation is set forth in the 
letters of August 23, 1957, and September 11, 1957, to the 
Director written on behalf of Morgan, and the letter of 
September 6, 1957, to the Director written on behalf of 
Wallis, requesting modification of the Director’s June 5, 
1957, opinion to permit appeal to the Secretary on the 
merits of the acquired land lease offers. Those letters are 
adopted as if set out in full herein and we respectfully 
refer them to the Secretary for the details of the adminis- 
trative mix-up. 

6. The ultimate right to a lease to the land in suit cannot 
be decided without determining whether a public land or 
acquired land lease should issue. To dispose of the entire 
controversy, the Secretary should have before him the 
acquired land appeal now pending before the Director as 
well as the public land appeal presented in A-27529. 

Accompanying this motion is a brief in support of Mor- 
gan’s position that the land in dispute is acquired land 
within the meaning of the Mineral Leasing Act for 
Acquired Lands of August 7, 1947. 


Respectfully submitted, 


Marvin J. Sonosky, 
Attorney for Henry 8. Morgan. 
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Filed Secretary November 4, 1957 


Brier or Heney S. Morcan rx Surrorr or Motion rv Sour- 
Port oF Motion ror ExXERcisE ofr SUPERVISORY JURISDICTION 
anp To ConsotipaTte Witn A-27529, Wirn Exuzrrs 1-17 
(Exs. 994A-99Q), ANNEXED 


(For consideration in connection with Morgan v. Wallis, 
A-27529) 


Statement 


On January 27, 1954, Morgan filed an acquired land lease 
offer (BLM-A 036376) covering Parcels I through VI, and 
at the same time filed a public land lease offer (BLM 
036377) covering the identical land. 

Some four months later, on June 2, 1954, Wallis filed five 
acquired land lease offers (BLM-A 037435 through 037439), 
purporting to cover portions of Morgan’s Parcels I through 


V. Wallis protested Morgan’s lease offer. The Eastern 
States Land Office dismissed Wallis’ protest. The decision 
turned on the application of the rulings in the first and 
second Hooper cases (61 I.D. 346; 350). Wallis took an 
appeal to the Director. Both parties filed briefs and the 
case was submitted. A decision on that appeal, when ren- 
dered, will be final and subject to review by the Secretary. 
No such decision ever has been rendered. 

There followed the June 7, 1956, and the June 5, 1957, 
opinions of the Bureau, referred to in the motion for exer- 
cise of supervisory authority. In the last opinion, the Bu- 
reau assumed that the appellate case as to the acquired 
land lease offer was closed. Morgan requested the Director 
to modify his opinion to permit appeal on the merits to 
the Secretary. The correspondence referred to in para- 
graph 5 of the motion for exercise of supervisory authority 
spells out the details of this confused procedural picture 
and we adopt it as part of this presentation. By taking 
jurisdiction, the Secretary will be able to unravel the pro- 
cedural convolutions stemming from the Bureau’s opinion 
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of June 7, 1956, and dispose of the entire controversy on 
the merits. 
Argument 


I. There is doubt as to whether the doctrine of United 
States v. Louisiana, 339 U.S. 699 (1950), extends to lands 
of the character covered by the lease offers. 


At the outset, it should be understood that the lands 
described in the lease offers are unsurveyed accretions to 
lands purchased by the United States from George Jurgens 
under deed dated July 8, 1903, recorded July 10, 1903, in 
C.O.B. 37, Folio 527, Parish of Plaquemines, Louisiana 
(Morgan Exhibit 1).* Title to the accretions takes on the 
same character as the title to the purchased lands them- 
selves. 

The June 7, 1956, opinion takes the view that under 
United States v. Louisiana, 339 US. 699 (1950), the United 
States had original title to the land and that it never was 
the property of Louisiana (op., P. 20). Accordingly, the 
opinion concludes that, at the time of the Government’s 
purchase from Jurgens, the land was public land owned 
by the United States and, therefore, the accretions to that 
land are public (op., p. 23). In other words, it regarded 
the 1903 deed from Jurgens to the United States as convey- 
ing nothing. 

Tt is clear, however, that the land is owned by the United 
States perhaps by original title but certainly by purchase 
from Jurgens, Louisiana’s patentee. But for the Depart- 
ment’s procedural distinctions between acquired and public 
land leasing, there would be no problem. A lease would 
issue from the United States to Morgan as the first quali- 
fied applicant for “Jand owned by the United States.” 

The Bureau used the lease offers as a vehicle for testing 
original federal title versus State “inherent sovereignty” 
title. It gave no consideration to the derivative title held by 
the United States under its purchase from Jurgens. The 


* Jurgens derived his title from the State of Louisiana under Patent 
Nos. 5871, 5872 and 8881, dated January 19, 1898, January 19, 1898, 
and July 7, 1903, respectively (Morgan Exhibits 2, 3, 4). 


469 


fact is, however, that this case does not present an issue 
of contested ownership between the United States and 
Louisiana. Louisiana has divested itself of any possible 
title by its patents (see note 1, supra). The title question 
remains to be resolved in some future proceeding where 
the United States and Louisiana claim the same land. 
Pending that adjudication, the matter is not so clear that 
it can be said with certainty that the doctrine of United 
States v. Louisiana, supra, extends to the lands described 
in the lease offers. In any event, even if it should be ulti- 
mately determined that Louisiana is the owner of land of 
this character, either by reason of the inherent sovereignty 
theory, the Submerged Lands Act of 1953, or some other 
basis, the land involved in these offers would remain the 
property of the United States under the deed from Jurgens. 

From the standpoint of the United States, there is no 
occasion to disown title under one chain (derivative) in 
favor of another (original) simply to accommodate itself 
to the procedural distinction between public and acquired 
land leases. The land under consideration should be leased 
on a basis which will protect the Government’s interests 
regardless of the outcome of a future adjudication between 
the two sovereigns as to the ownership of land formed 
from the bed of the marginal sea. Should Louisiana pre- 
vail in such a judicial contest, the land here under con- 
sideration still would remain the property of the United 
States by virtue of its purchase from Louisiana’s patentee. 

It was because of the doubt as to the nature of the 
Government’s ownership that Morgan simultaneously filed 
both public and acquired land lease offers describing the 
identical land in identical fashion. This afforded the Secre- 
tary the opportunity to issue a lease which would protect 
the interests of the United States in this land without the 
compulsion of rejecting the Government’s derivative title 
in favor of its original title or vice versa.? 


> Compare the action taken by the Bureau to accomplish this purpose 
in its decision of September 20, 1956 (The California Company, BLM-A 
015383), discussed infra, pp. 12-13, 
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II. Even if the lands described in the lease offers fall 
within the doctrine of United States v. Louisiana, those 
lands are “acquired” within the meaning of the Mineral 
Leasing Act for Acquired Lands. 


For purposes of this presentation, it is assumed that 
under the doctrine of United States v. Louisiana, the 
United States holds original title to the lands under discus- 
sion, although, as we indicated above, that question is 
fraught with doubt. On that assumption, it is our position, 
first, that lands which are purchased by the United States 
and are administered by the federal Department having 
jurisdiction over them as lands to which the mineral leasing 
laws for public lands have not been extended are “ac- 
quired” within the meaning of the Mineral Leasing Act for 
Acquired Lands of August 7, 1947, c. 513, 61 Stat. 913; 
second, that a citizen is not required to go behind the con- 
veyance to the United States and re-examine the title 
approved by the Attorney General to determine for himself 
whether he should file a lease offer for purchased land on 
a public land form rather than an acquired land form; 
third, that the Bureau of Land Management may not go 
behind the Government’s acquisition by purchase for the 
purpose of rejecting an acquired land lease offer on the 
ground that, in the Bureau’s opinion, the Attorney General 
was in error and the land in fact was public. 


A. A review of the Government’s acquisition and admin- 
tstratton of the lands establishes that the lands are ac- 
quired. The history of the Government’s acquisition dis- 
closes beyond argument that the land in controversy has 
without deviation been recognized by the United States and 
its agencies as acquired land, purchased from George 
Jurgens, to which the mineral leasing laws governing pub- 
lic lands have never been extended. Prior to the decision 
of June 7, 1956, no one had challenged the Jurgens chain 
of title. The Department of the Army has always admin- 
istered the area as land acquired by purchase from Jurgens. 

The land purchased by the United States was required 
for the construction and maintenance of a 35-foot channel 
through the Southwest Pass of the Mississippi River (H. 
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Doc. No. 329, 56th Cong., 1st sess. (1900) ). George Jurgens 
was recognized as the owner of the land. The United States 
attempted to purchase the land from Jurgens but failed 
because Jurgens demanded $250,000. This price was deemed 
unreasonable and the Chief of Engineers recommended that 
condemnation proceedings be authorized ( Morgan Exhibit 
5, letter of August 12, 1902, from the Chief of Engineers to 
the Secretary of War).? 

The recommendation was approved and referred to the 
Attorney General, who, by letter of October 29, 1902, in- 
structed the United States Attorney at New Orleans to 
institute condemnation proceedings (Morgan Exhibit 6). 

The United States Attorney checked into Jurgens’ title. 
He found that Jurgens claimed under three State Patents, 
Nos. 5870, 5871 and 5872. Patent Nos. 5871 and 5872 cov- 
ered unsurveyed lands in Township 24, Range 30, and 
Township 24, Range 31. The United States Attorney found 
that Jurgens’ Patent No. 5870 covered an area in projected 
Township 25, Range 31, which was “simply waters of the 
Gulf of Mexico,” whereas Jurgens probably intended to 
cover the land in Township 25, Range 30. He also found 
technical defects in the other two patents. In connection 
with his examination, the United States Attorney made 
inquiry of the United States Surveyor General at New 
Orleans, who reported that the lands were not covered by 
any approved survey. He referred the United States At- 
torney to the Commissioner of the General Land Office on 
the question as to whether the lands were approved as a 
swamp selection (Morgan Exhibit 7, letter of December 30, 
1902, from the United States Attorney to the Attorney 
General; Morgan Exhibit 8, letter of December 8, 1902, 
from the Surveyor General to the United States Attorney). 

On the strength of the United States Attorney’s opinion 
that Jurgens’ patents were subject to attack (Morgan 
Exhibit 6), the United States itself, through the District 
Engineer, applied to Louisiana for patents for the same 


* Accompanying the letter (Morgan Exhibit 5) was a map of a topo- 
graphical survey made by the District Engineer on which was super- 
imposed in red the lines of the Welman Bradford grid with the Jurgens 
land shaded. See Morgan’s brief in A-036376, explaining the Welman 
Bradford grid and “sections.” 
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land covered by Jurgens’ three patents. Jurgens reapplied 
for the area in projected Township 25, Range 30, that he 
had intended to cover in his Patent No. 5870. Jurgens was 
advised by the Register of the State Land Office that, since 
the Government’s application was prior, a “patent will 
issue to the United States Government for the above de- 
scribed land [T. 25, R. 30], after a reasonable delay, unless 
legal proceedings are instituted prohibiting me from so 
doing.” The Register of the State Land Office rejected 
the federal application for Township 24, Range 30, and 
Township 24, Range 31, on the ground that Patent Nos. 
5871 and 5872 granted the land to Jurgens (Morgan Ex- 
hibit 9, letter of January 17, 1903, from the State Land 
Register to Jurgens; Morgan Exhibit 10, letter of January 
22, 1903, from the State Land Register to Jurgens; Morgan 
Exhibit 11, letter of March 20, 1903, from the United 
States Attorney to the Attorney General). 

Jurgens appealed from the decision of the State Land 
Register on his Township 25, Range 30, application, appar- 
ently on the ground that the use of “R. 31” instead of 
“R. 30” in Patent No. 5870 was a clerical error which should 
be corrected. The United States Attorney reported that 
the matter was “likely to be tied up for some time” and 
requested authority to file condemnation proceedings for 
the land in Township 24, Range 30, and Township 24, 
Range 31, “for which Jurgens has uncontested patents from 
the State” (Morgan Exhibit 11, supra). 

Permission apparently was granted since a petition in 
condemnation was filed in the United States District Court 
on April 24, 1903, covering the lands in Townships 24, 
Ranges 30 and 31, but not the lands in projected Township 
25, Range 30, on which the United States was seeking a 
patent from Louisiana. The petition recited that George 
Jurgens “is the recorded owner of said lands and in pos- 
session thereof, having acquired them from the State of 
Louisiana, in the year 1898, by patents No. 5871 and No. 
5872 * * *: and that your petitioner [the United States] 
cannot agree with the owner of said lands in order to make 
an amicable purchase thereof” (emphasis supplied) (Mor- 
gan Exhibit 12, transcript of proceedings in United States 
v. George Jurgens, No. 13,783 in the United States District 
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Court for the Eastern District of Louisiana, petition in 
condemnation, p. 2). Because the United States itself was 
the prior applicant for a patent from Louisiana to Town- 
ship 25, Range 30 East, the petition did not seek condem- 
nation of that land, but recited (p. 2): “And petitioner 
reserves its rights to all lands on said Southwest Pass as 
lately acquired in Section [township intended] 25, Range 
30, East, and to take any legal steps in regard thereto, as 
may be advised.” 

In his answer, Jurgens asked for $15,000 (Morgan Ex- 
hibit 12). After the trial commenced, “Jurgens offered to 
take $5,000.00 for all the lands on Southwest Pass which 
he originally offered for $250,000.00, * * *.” This included 
the lands in Township 25, Range 30, for which the United 
States was seeking a State patent. The United States 
Attorney recommended speedy acceptance (Morgan Ex- 
hibit 13, letter of June 10, 1903, from the United States 
Attorney to the Attorney General). The settlement was 
authorized (Morgan Exhibit 14, letter of June 24, 1903, 
from the Attorney General to the United States Attorney, 
transmitting a copy of a letter of June 22, 1903, from the 
War Department, agreeing to the settlement). 

The original offer of settlement provided that, with 
Jurgens’ consent, the United States should take the patent 
for the lands in Township 25, Range 30, direct from the 
State, Jurgens to abandon his State Land Office appeal. 
However, the United States Attorney thought it “best that 
Jurgens should take the patent from the State and convey 
the land to the United States along with the other tracts” 
(Morgan Exhibit 15, letter of June 27, 1903, from the 
United States Attorney to the Attorney General). This was 
done and State Patent No. 8881, dated July 7, 1903, issued 
to Jurgens, who, by deed of July 8, 1903, voluntarily con- 
veyed to the United States the land in Townships 24 and 25, 
Range 30, and Township 24, Range 31, and the conveyance 
was duly accepted on behalf of the United States. On the 
basis of the settlement, the condemnation case was later 
discontinued (Morgan Exhibit 12, order filed May 12, 1908). 

The Auditor for the War Department refused to pay 
Jurgens without formal approval of the title by the At- 
torney General (Morgan Exhibit 16, letter of January 13, 
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1904, from the United States Attorney to the Attorney 
General). Respecting the title, the United States Attorney 
advised the Attorney General as follows (Morgan Exhibit 
16, p. 2). 


* © © The title is a very simple one. The lands in 
question have all been formed by accretions from the 
sea, and under the law of Louisiana all such accretions 
belong to the State. These lands have been held by the 
State and dealt with in the State Land Office for many 
years. The State of Louisiana, in turn, conveyed the 
lands described in the act of sale accepted by Lieut. 
Col. Adams to Jurgens by patents duly recorded, and 
so far as I can find, has never conveyed them to any 
one else. The proper certificates showed that these 
lands were not subject to any encumbrances in the 
hands of Jurgens, and there were, of course, none as 
to the State. 

In my opinion, the title is good, and I would ask that 
it be formally approved by the Department of Justice 
in such way that the Auditor for the War Department 
may be satisfied of the fact. 


By opinion of January 20, 1904, addressed to the Secretary 
of War, the Attorney General approved the title (Morgan 
Exhibit 17). 

We see from this history that, before the acquisition 
from Jurgens, the land was not regarded as property of the 
United States, and that, ever since the purchase from Jur- 
gens, the United States and the Department having admin- 
istrative jurisdiction over the land have always recognized 
and treated the land as acquired and not subject to the 
laws governing the public domain. 

First, prior to the Jurgens conveyance in 1903, the 
United States recognized Jurgens or the State of Louisiana 
as the owner of the land (a) when it tried unsuccessfully to 
buy the land from Jurgens, (b) when the United States 
applied to the State of Louisiana for patents to the land, 
(c) when it filed condemnation proceedings recognizing 
Jurgens as the owner, (d) when it paid public funds to 
Jurgens for the purchase and accepted his conveyance, and 
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(e) when the highest legal officer in the federal Govern- 
ment, the Attorney General of the United States, approved 
the title. 

Second, ever since the acquisition more than 50 years 
ago, the Department of the federal Government having 
administrative control over the land has regarded the 
Jurgens conveyance as the source of the Government’s 
title and has administered the land as acquired land not 
subject to the mineral leasing laws governing the public 
lands. 

Third, the Department of the Interior, whenever the 
occasion has arisen, has recognized the land purchased 
from Jurgens as subject to the Mineral Leasing Act for 
Acquired Land. In 1952, the Department issued an acquired 
lands lease (BLM-A 015383) covering the identical land 
described in the deed from Jurgens to the United States. 
It is the accretions to the land covered by BLM-A 015383 
which are here under consideration. The ease files will 
show that the lease offer filed August 12, 1948, on which 
lease BLM-A 015383 was predicated, invoked both the 
Mineral Leasing Act for Acquired Lands and the Mineral 
Leasing Act of 1920. The Department made the choice as 
to whether the land was public or acquired. It recognized 
the Jurgens land as acquired and issued the acquired land 
lease. Even after the June 7, 1956, opinion, was rendered, 
there was doubt that the land was public. As late as Sep- 
tember 20, 1956, the Bureau still recognized that the lands 
might later be determined to be acquired. This is evidenced 
by the supplemental opinion of September 20, 1956, pro- 
tecting the lessee against that possibility (The California 
Company, BLM-A 015383).‘ 


“In its decision of June 7, 1956, the Bureau noted lease BLM-A 015383 
for adverse administrative action. Apparently for the purpose of shifting 
the rents and royalties from the general fund of the Treasury (30 U.S.C. 
355) to the reclamation and school fund (30 U.S.C. 191), the Bureau 
required that a public land lease issue nunc pro tune for BLM-A 015383. 
The lessee acquiesced with the clear written understanding expressed in a 
memorandum in the case file that its rights under BLM-A 015383 were 
in no way to be prejudiced if later it were authoritatively determined that 
the acquired land lease controlled. The supplemental decision of Septem- 
ber 20, 1956 (The California Company, BLM-A 015383) issued preserving 
the lessee’s rights. 
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This history leaves no room for the view that these lands 
are not acquired within the meaning of the Mineral Leas- 
ing Act for Acquired Lands. 

B. The Bureau’s conclusion that the lands are public is 
not supported by the Mineral Leasing Act for Acquired 
Lands. The Mineral Leasing Act for Acquired Lands 
defines acquired lands as follows (30 U.S.C. 351): 


*e* “ Acquired lands” or “lands acquired by the United 
States” include all lands heretofore or hereafter 
acquired by the United States to which the “mineral 
leasing laws” have not been extended °°°. 


The purpose of the Act was to concentrate the “manage- 
ment of all the minerals in all the Federal lands” in the 
Secretary’s hands rather than in the various agencies and 
Departments of the Government who had administrative 
jurisdiction over the land (S. Rept. No. 161, 80th Cong., 
1st sess., p. 2 (1947)). Whether lands fall within the pur- 
view of the Acquired Lands Act depends on whether the 
United States assumed dominion over the lands by purchase 
or other form of acquisition and whether the lands were 
being administered by an agency as acquired lands to 
which the mineral leasing laws for public lands have not 
been extended. It is immaterial whether federal ownership 
may be derived from more than one chain of title, or 
whether a doctrine first announced 50 years after the pur- 
chase indicates that one chain of title may be better than 
another. 

If the United States recognizes an individual, such as 
Jurgens, as the owner, pays public funds for the transfer 
of the private title and accepts a conveyance, all on author- 
ity of its Attorney General, and if the agency having juris- 
diction over the land administers it as purchased lands 
and not subject to the public land laws—that land is 
“acquired” for purposes of the Mineral Leasing Act for 
Acquired Lands. That Act did not empower the Bureau 
of Land Management to review the validity of the title to 
lands under the administrative control of other agencies 
and to go behind the conveyance to the United States to 
determine whether the purchase was proper, whether the 
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Comptroller General should have paid the consideration, 
and whether the Attorney General was correct in his 
opinion of title. 

The statute was not designed to upset title status or to 
impose new burdens on lease offerors. Congress was under 
the impression that the Acquired Lands Act would simplify 
leasing procedure. It never comprehended that the ordinary 
citizen filing a lease offer could not rely on a deed to the 
United States and an opinion of title rendered by the 
Attorney General of the United States. It never supposed 
the citizen would have the burden and obligation to examine 
the chain of title and determine for himself whether the 
Attorney General was right, or take the risk that, if he 
filed an acquired land lease offer, he would be rejected. 

The Bureau’s view opens a Pandora’s box of troubles— 
accounting and otherwise. The Bureau, on the basis of its 
opinion of title, not the Attorney General’s, presumably 
would shift the rents and royalties from the general fund 
of the Treasury (30 U.S.C. 355) to the school and reclama- 
tion fund (30 U.S.C. 191). At the same time, the Bureau 
would reject the offeror who used the acquired land lease 
form instead of the public land lease form, who relied on 
the record title, who was guided by the administrative 
agency, and who depended upon the Attorney General’s 
opinion. This would mean every acquired land lease now 
outstanding should be re-examined to determine whether 
title was in the United States by virtue of original owner- 
ship rather than derivative title, with the ensuing shifting 
of funds. It would mean that the Bureau would have the 
duty to examine the complete title on every pending 
acquired land lease offer. It would result in dual filings by 
applicants who could afford to do so—one on the acquired 
land lease form, the other on the public land lease form. 
Congress had supposed that concentrating authority in the 
Secretary would simplify the task of obtaining a lease. It 
never contemplated the results or complexities which will 
flow if the Bureau’s decision is permitted to stand. 

Congress vested the Secretary with the management of 
the mineral resources in lands theretofore administered by 
the various agencies of the Government. Congress used 
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the term “acquired” in the sense in which the land was 
being administered and treated by the United States and 
the administrative agency. It was never intended that the 
Department of the Interior should challenge another 
agency’s acquisition of land in order to move land from 
“acquired” to “public land” status. For mineral manage- 
ment purposes, the Secretary takes the lands as he finds 
them. Lands administered and recognized as acquired 
lands remain “acquired” lands for leasing purposes. The 
change proposed by the Bureau is revolutionary. If such 
had been intended, we would expect some reference to it 
in the legislative history. There is none (S. Rept. No. 161, 
80th Cong., Ist sess. (1947); H. Rept. No. 550, 80th Cong., 
Ist sess. (1947) ; Hearings, Senate Subcommittee on Public 
Lands, S. 1081, May 3, 1947; Hearings, House Subcom- 
mittee on Mines and Mining, H. R. 3022, May 29, 1947). 


Conelusion 


The land described in lease offer BLM-A 036376 is 
acquired land within the meaning of the Mineral Leasing 


Act for Acquired Lands. Accordingly, the lease should 
issue to Henry S. Morgan as the first qualified applicant. 
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Filed Secretary November 4, 1957 


Ispex to Morcan’s Exuzsits 1-17 (Exs. 994-99Q) Accom- 
Ppanyrne Morcan’s Barer ux Support or Motion For Ex- 
ERCISE OF SUPERVISORY JURISDICTION AND TO CONSOLIDATE 
Wrra A-27529 


Exhibit 
No. 


Deed from George Jurgens to United States, 
dated July 8, 1903 

Patent No. 5871 from State of Louisiana to 
George Jurgens, dated January 19, 1898 

Patent No. 5872 from State of Louisiana to 
George Jurgens, dated January 19, 1898 

Patent No. 8881 from State of Louisiana to 
George Jurgens, dated July 7, 1903 

Letter from Chief of Engineers to Secretary of 
War, dated August 12, 1902, and accompanying 
map of Southwest Pass 

Letter from Attorney General to United States 
Attorney at New Orleans, dated October 29, 1902. 
Letter from United States Attorney at New 
Orleans to Attorney General, dated December 30, 
1902 

Letter from Surveyor General of Louisiana to 
United States Attorney at New Orleans, dated 
December 8, 1902 

Letter from James M. Smith, State Land Regis- 
ter, to George Jurgens, dated January 17, 1903 
Letter from James M. Smith, State Land Regis- 
ter, to George Jurgens, dated January 22, 1903 
Letter from United States Attorney at New 
Orleans to Attorney General, dated March 20, 
1903 

Transcript of condemnation proceedings in 
Umited States v. George Jurgens, No. 13,783 in 
the United States District Court for the Eastern 
District of Louisiana 


Letter from United States Attorney at New 
Orleans to Attorney General, dated June 10, 1903 
Letter from Attorney General to United States 
Attorney at New Orleans, dated June 24, 1903, 
transmitting letter from Acting Secretary of War 
to Attorney General, dated June 22, 1903 

Letter from United States Attorney at New 
Orleans to Attorney General, dated June 27, 1903 
Letter from United States Attorney at New 
Orleans to Attorney General, dated January 13, 
1904 

Letter from Attorney General to Secretary of 
War, dated January 20, 1904 
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Exuzsrt 99A or ADMINISTRATIVE REcoRD 


Morcan Exuzerr No. 1 
Wautts. (BLM-A 037435-9) 


Vv. 
Morgan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


GerorcEe JuRGENS To Unrrep States or AMERICA 


(Copied from Conveyance Record) 
SALE 
DATED: July 8, 1903 
RECORDED: July 10, 1903 
C.O.B. ‘£37’, Foto 527 


ParisH oF PLAQUEMINES 
Stare or Lovisrana 


Unrrep Srates or America, State or Louisiana, 
ParisH oF Orteans, Crry or New ORLeans. 


Be it Known That on this eighth day of the month of 
July in the year of our Lord one thousand nine hundred 
and three, 

Before me, Charles I. Denechaud, a Notary Public duly 
commissioned and qualified in and for the City and the 
Parish of Orleans therein residing and in the presence of 
the witnesses hereinafter named and undersigned. 


Personally Came and Appeared 


George Jurgens a resident of the City of New Orleans 
State of Louisiana who declared that he does by these 
presents, grant bargain sell convey transfer assign set over, 
abandon and deliver, with all legal warranties and with full 
substitution and subrogation in and to all the rights and 
actions of warranty which he has or may have against all 
preceding owners and vendors unto 

The United States of America herein represented by 
Lieutenant Colonel Henry M. Adams, Corps of Engineers, 
U. S. A. hereunto authorized by virtue of the annexed 
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authority of the Honorable the Secretary of War and — 
United States — in the here present accepting and pur- 
chasing for United States its successors and assigns and 
acknowledging due delivery and possession thereof all and 
singular the following described property to-wit: 


Certain lands situated in the Parish of Plaquemines 
State of Louisiana and fronting on the Southwest Pass 
of the Mississippi River more particularly described 
as: 


1st Fractional E % of NE %4 and NW 4 of SE % 
Sec. 36. Fractional E % of SE 1%, SW % of SEY 
and SE 1, of SW 4 of Sec. 45. E. 1% of SE %4 Sec. 
46. SW 4 of NW 4NE ¥% of NW ¥, and W & of 
SW ¥, Sec. 47. all in T. 24 S R 30 E containing 325 
acres more or less. 2nd. Fractional SW 4 of NE%4 
Fractional NE 1, of SW \, and Fractional S 4% of SW 
¥, Sec. 47 Fractional NW 14 of NW % Sec. 52. All 
in T. 24 S R 31 E. containing 110 acres more or less. 
3rd. Fractional South half of Northwest quarter of 
Section No. One (1) Fractional East half of Northeast 
quarter, West half of Southeast quarter and West half 
of Southwest quarter of Section No. Two (2); Frac- 
tional East half of Southeast quarter, Northwest quar- 
ter of Northeast quarter, Northwest quarter of Section 
No. Three (3). Fractional Southeast quarter of North- 
east quarter and Northwest quarter of Southeast quar- 
ter of Section No. Four (4) Northwest quarter of 
Northeast quarter and Southeast quarter of Northwest 
quarter of Section No. Ten (10) and West half of 
Northeast quarter of Section No. Eleven (11) in Town- 
ship No. Twenty five (25) South Range No. Thirty (30) 
East in the Southeastern, West of River, Land District 
Parish of Plaquemines containing eight hundred and 
forty acres more or less. The land firstly described 
being part of the land acquired by the Vendor from 
the State of Louisiana by patent No. 5871 dated Jan- 
uary 19th 1898. The land secondly described being 
the land acquired from the State of Louisiana by the 
vendor, under patent No. 5872 dated January 19th 
1898. The land thirdly described being the land 
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acquired by the vendor from the State of Louisiana 
by patent No. 8881 dated July 7th 1903. 


To have and to hold the above described property unto 
the said purchaser its successors and assigns forever. 

This sale is made and accepted for and in consideration 
of the price and sum of Five Thousand Dollars ($5000.00) 
which the said purchaser has well and truly paid in ready 
and current money to the said George Jurgens, who hereby 
acknowledges the receipt thereof and grants full acquit- 
tance and discharge therefor. 

All State and City taxes up to and including the taxes 
due and exigible in the year 1903 are paid as per receipts 
exhibited to me Notary. 

By reference to the Certificates of the Register of Con- 
veyances and Recorder of Mortgages in and for the Parish 
of Plaquemines annexed hereto it does not appear that said 
property has been heretofore alienated by the vendor or 
that it is subject to any encumbrance whatever. 

And the said George Jurgens did declare that he has been 
married twice that the Succession of his first wife was set- 
tled previous to the acquisition of this property and that 
the foregoing property was acquired during the Second 
Community his Second wife being still living. 

Thus Done and Passed in my office at the City of New 
Orleans on the day, month and year herein first above writ- 
ten in the presence of Messieurs James Harvey and Ru- 
dolph Clay competent witnesses who hereunto sign their 
names with the said appearers and me Notary after read- 
ing of the whole. 

OnicinaL SIGNED, 
Witnesses : Geo. JURGENS, 
James Harvey, Henry M. Apams, 
Rupotps Cuay. Cuas. I. DenecHavn, 
Notary Public. 
A True Copy. 


Cuas. I. DenecHavp, 
Notary Public. 


Recorded Parish of Plaquemines this 10th day of July 


A.D. 1903. (Signed) A. P. Arsertt, 
Clerk of Court and ex officio Recorder. 
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Exererr 99B or ADMINISTRATIVE RECORD 
Morean Exuterr No. 2 
Wauus (BLM-A 037435-9) 


v. 
Morecan (BLM-A 036376) 
Motion for Exercise of Supervisory 
Jurisdiction, A-27529 


Stare oF Lovistana TO GEORGE J URGENS 
(Copied from Original Record) 


Patext 

Daren: January 19, 1898 
Recorvep: February 4, 1898 
C.O.B. 33, Fotto 474 


PanisH OF PLAQUEMINES 
Srate or Louisiana 


Tue State or Louisiana 


Parent No. 5871 


To all to whom these Presents shall come Greetmye: 


Whereas George Jurgens of the Parish of Orleans in the 
State of Louisiana purchased per certificate No. 3165 
N.S. L. dated January 19th 1898 Lots 7, 8, 9, 


Fri. East half of Northeast quarter & Northwest quar- 
ter of Southeast quarter of section Thirty six, Fracl. 
East half of Southeast quarter, southwest quarter of 
Southeast quarter & southeast quarter of southwest 
quarter of section 45, East half of south east quarter 
of section 46, southwest quarter of north west quarter 
Northeast quarter of Northwest quarter and west half 
of southwest quarter of section No. Forty seven (47) 
in Township No. Twenty four (24) south Range No. 
Thirty (30) East in the south eastern west of River 
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Land District Parish of Plaquemines containing three 
Hundred and twenty & 00/100 acres according to the 
official plat of the survey of said lands in the State 
Land Office. 


Now Know Ye That the State of Louisiana, in the con- 
sideration of the premises and in conformity with law in 
such case made and provided, has given granted and sold, 
and by these presents does give grant and sell unto the 
said George Jurgens and to his heirs the above described 
lands to have and to hold the same together with all the 
rights title and privileges thereunto belonging and to his 
heirs and assigns forever. 

IN Testimony whereof I Murphy James Foster, Gover- 
nor of the State of Louisiana have caused these letters to 
be made patent and the seal of the State Land Office to be 
hereunto affixed. 

Given under my hand at the City of Baton Rouge on the 
19th day of January in the year of our Lord one thousand 
eight hundred and Ninety eight and of the Independence 
of the United States the one Hundred and Twenty Second. 

By the Governor Murphy James Foster. 

Record of Patent Vol 29 page 253. 


(Signed) Jonn S. Lanter, 
Register State Land Office. 


Recorded Parish of Plaquemines this 4th day of Febru- 
ary AD 1898. 


(Signed) Louis L. Huxtrnetox, 
Dy. Clerk &c. 
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Exuzsrr 99C or ADMINISTRATIVE REcoRD 


Morcan Exutsrr No. 3 
Wauus (BLM-—A 037435-9) 


v. 
Morgan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


Strate or Lovrsrana TO GrorGE JURGENS 
(Copied from Conveyance Record) 


Parent 

Datep: January 19, 1898 
Recorvep: February 4, 1898 
C.0.B. ‘‘33’’, Forio 476 


ParisH OF PLAQUEMINES 
Srare or Lovtsiawa 


Tue Strate or Louisiana 


Parent No. 5872 
To all To whom These Presents Shall Come—Greeting 


Whereas George Jurgens of the Parish of Orleans in the 
State of Louisiana purchased per Certificate No. 3166 
N.S.D. dated January 19th 1898 


Fractional Southwest quarter of Northeast quarter, 
Fractional Northeast quarter of Southwest quarter and 
fractional South half of Southwest quarter of Section 
Forty seven and fractional Northwest quarter of North- 
west quarter of Section Fifty two (52) in Township 
No. Twenty-four (24) South Range No. Thirty one (31) 
East in the Southeastern West of River Land District, 
Parish of Plaquemines containing one hundred and ten 
00/100 acres according to the Official plat of survey of 
said lands in the State Land Office. 


Now Know Ye, That the State of Louisiana in the con- 
sideration of the premises and conformity with law in such 
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case made provided has given granted and sold and by 
these presents does give grant and sell unto the said George 
Jurgens and to his heirs the above described land to have 
and to hold the same together with all the rights titles and 
privileges thereunto belonging unto the said George Jur- 
gens and to his heirs and assigns forever. 

In Testimony Whereof I, Murphy J. Foster, Governor of 
the State of Louisiana have caused these letters to be made 
Patent and the Seal of the State Land Office to be hereunto 
affixed. 

Given under My Hand at the City of Baton Rouge on the 
19th day of January in the year of our Lord One Thousand 
Eight Hundred and Ninety Hight and of the Independence 
of the United States the one hundred and twenty Second. 

By the Governor Murphy J. Foster 

Record of patent Vol. 29 Page 253 


Joun S. Lanier, 
Register State Land Office. 


Recorded Parish of Plaquemines this 4th day of Feb- 


ruary A. D. 1898. 


(Signed) A. P. ALBertt, 
Clerk of Court and Ex Officio Recorder. 
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Exuzsrr 99D or ADMINISTRATIVE RecorD 


Morcan Exursrr No. 4 
Waxus (BLM-A 037435-9) 
v. 


Morcaw (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


Strate or Lovrstana To GEORGE JURGENS 
(Copied from Conveyance Record) 
Patent 
Darep: July 7, 1903 
Recorpep: July 10, 1903 
C.O.B. ‘37’, Fouto 525 


PanrisH OF PLAQUEMINES 
Srare or Louisiana 


Tue Srare or Lovisiana 


Parent No. 8881 
To all to whom These Presents Shall Come—Greeting 


Whereas George Jurgens of the Parish of Orleans in the 
State of Louisiana, purchased per Certificate No. 1314 
N. S. S. dated July 7th 1903— 


Fractional South half of Northwest quarter of Section 
No. One (1) Fractional East half of Northwest quarter, 
West half of Southeast quarter and West half of South- 
west quarter of Section No. Two (2). Fractional East 
half of Southeast quarter, Northwest quarter of North- 
east quarter and Northwest quarter of Section No. 
Three (3), Fractional Southeast quarter of Northeast 
quarter and Northwest quarter of Southeast quarter of 
Section No. Four (4) Northwest quarter of Northeast 
quarter, and Southeast quarter of Northwest quarter 
of Section No. Ten (10) and West half of Northeast 
quarter of Section No. Eleven (11) in Township No. 
Twenty-five (25) South Range No. Thirty (30) East in 
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the Southeastern West of River Land District Parish 
of Plaquemines containing eight hundred and forty 
acres, according to the official plat of the survey of said 
lands in the State Land Office. 


Now Know Ye That the State of Louisiana in the con- 
sideration of the premises and in conformity with law in 
such case made and provided, has given granted and sold 
and by these presents does give grant and sell unto the said 
George Jurgens and to his heirs the above described land 
to have and to hold the land together with all the rights 
titles and privileges thereunto belonging unto the said 
George Jurgens and to his heirs and assigns forever. 

In Testimony Whereof I William Wright Heard Gover- 
nor of the State of Louisiana have caused these letters to 
be made Patent and the Seal of the State Land Office to be 
hereunto affixed. 

Given under my hand at the City of Baton Rouge on the 
Seventh day of July in the year of our Lord One Thousand 
Nine Hundred and Three and of the Independence of the 
United States the One Hundred and Twenty Seven. 

Record of Patent Vol. 3, Page 33. 


QrictnaL SicNep By THE Governor, W. W. Hearn. 


Jas. M. Smrrz, 
Register State Land Office. 


Recorded Parish of Plaquemines this 10th day of July 
A. D. 1903. 


(Signed) A. P. Apertr, 
Clerk of Court & Ex Officio Recorder. 
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Exurrr 99E or ADMINISTRATIVE RECORD 


Morcan Exutsrt No. 5 
Waxus (BLM-A 037435-9) 


v. 
Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 
E. W. 
Office of the Chief of Engineers, 
United States Army, 
Washington, August 12, 1902. 


Hon. Elihu Root, 
Secretary of War. 


Sr: 


The river and harbor act of June 13, 1902, makes an ap- 
propriation of $750,000, and authorizes a continuous con- 
tract to the extent of $2,750,000 additional, for improvement 
of the Southwest Pass of the Mississippi River, with a view 
to obtaining a navigable depth of 35 feet in accordance with 
the report submitted in House Doc. No. 329, 56th Cong., 1st 
Sess., copy herewith. 

Preliminary to commencing the work authorized by the 
act, it is deemed desirable to institute proceedings to ac- 
quire the land that will be needed in connection with the 
construction and maintenance of the improvement. 

It is recommended that all of the land below or south of 
Pilot Town, on the east bank of Southwest Pass, and all 
that below or south of the United States Reservation on 
the west bank, as shown on the accompanying map, be ac- 
quired by condemnation, it appearing that it will not be 
offered for sale, at a price which will be considered reason- 
able. 

The tracts of land required at present are located in T. 
24 S., R. 30 East, T. 34S., R. 31 E., T. 25S., R. 30 E,, and 
T. 25 S., R. 31 E., and are estimated to contain 1,800 acres, 
all of which is subject to overflow. 

It appears that the present owner of these tracts bought 
them from the State of Louisiana for the sum of 25 cents 
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an acre or $450 for all. He has offered to sell them to the 
United States for the sum of $250,000. 

If the above recommendation for the acquisition of the 
land is approved, I have the honor to recommend that the 
Attorney-General be requested to instruct the proper U. S. 
District Attorney to institute and conduct the proceedings 
for the condemnation of all the land needed for this im- 
provement, conferring on the subject with Lieut. Col. H. M. 
Adams, Corps of Engineers, whose address is Custom- 
house, New Orleans, La. 


Very respectfully, 


Your obedient servant, 
G. L. GruLespPrE, 
Brig. Gen., Chief of Engineers, U. S. Army. 


Copy of inclo. 51 accomp’g. One inclosure. 


1st Indorsement 
War Department, August 15, 1902 


Approved for the acquisition of the land, by condemna- 
tion, and respectfully transmitted to the Honorable the 
Attorney-General with request for action in accordance 
with the wishes of the Engineer Department, as indicated 
within. 

W. Sancer, 
Acting Secretary of War. 


[Map accompanying Exhibit 99E of Administrative Record, 
captioned “Map of a part of Southwest Pass, Miss. River, 
from a survey made under the direction of a Board of U.S. 
Eng’rs, March and April, 1898,” omitted printed as map 
accompanying Ex, 1.] 
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Exurit 99F or ADMINISTRATIVE ReEcorD 


Address reply to “The Attorney General” 
DEPARTMENT OF JUSTICE 
Washington, D. C. 
E. W. 
F. 12, 2641895 
October 29, 1902. 


Morcan Exursrt No. 6 
Wauus (BLM-A 037435-9) 


v. 
Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


William Wirt Howe, Esq., 
U.S. Attorney, 
New Orleans, La. 


Sr: 


I herewith transmit to you a copy of a letter addressed to 
the Secretary of War by the Chief of Engineers, dated 
August 12, 1902, and a copy of an endorsement made there- 
on by the Acting Secretary of War on the 15th of same 
month, together with other papers, relating to the proposed 
acquisition by condemnation of certain land in Louisiana, 
therein referred to, which are needed for the improvement 
of the Southwest Pass of the Mississippi river. In compli- 
ance with the request of the Acting Secretary, you are here- 
by instructed to confer on the subject with Lieut. Col. H. M. 
Adams, Corps of Engineers (whose address is Custom- 
house, New Orleans, La.), and to institute proceedings on 
behalf of the United States for the condemnation of the 
lands needed for said improvement, of which a more par- 
ticular description will be furnished by Lieut. Col. Adams. 

Lam, sir, very respectfully, 


[Signature illegible], 
Attorney General. 
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Exuisrr 99G or ApMINiIsTRATIVE Recorp 
Department of Justice 


Orrice or Unrrep States ATrorNey, 
Eastern District of Louisiana, 
Custom-House Building 
New Orleans, La. 


December 30th, 1902 
A.J.B. 
F'12-264-1895 


Morcan Exursir No. 7 
Wauus — 037435-9) 


Morean ( BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


The Attorney General, 
Washington, D. C. 


Sr: 


Referring again to your letter of October 29th, 1902, con- 
cerning a condemnation of lands needed for the improve- 
ment at South West Pass of the Mississippi River, I beg to 
state that I have been working for a long time over this 
question with quite unsatisfactory results. The papers 
showed that George Jurgens, of New Orleans, had offered 
to sell to the United States all lands belonging to him on 
the east bank of South West Pass, below Pilot Town, and 
on the west bank below the United States reservation, sit- 
uate in T. 24, S. R. 30 E, T. 24, S. R. el, E., T. 25, R. 30, E., 
and T. 25, S. R. 31 E. , for the sum of $250,000. 

My first endeavor was to find whether Jurgens had any 
right, title and interest in and to these lands that could be 
condemned, inasmuch as it would, of course, be useless to 
sue him unless he had some title. I find that his claims 
were based upon three patents issued by the State of Loui- 
siana, as follows: No. 5870, calling for 578 acres of land, 
No. 5871, calling for 325 acres, and No. 5872, calling for 110 
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acres. These patents appear to have been issued January 
19, 1898, and to have been recorded in the parish of Plaque- 
mines, where the land is situate, in that year. On further 
investigation and correspondence with the State Land Of- 
fice, and examination of maps and surveys, I find that Jur- 
gens took nothing by his patent No. 5870. The 578 acres of 
land lying about the mouth of South West Pass, which 
probably he desired to acquire, are in T. 25 S. R. 30 E, 
whereas Jurgens’ patent No. 5870 calls only for land in R. 
31 E., in which there is practically no land at all, but simply 
waters of the Gulf of Mexico. 

As for the patents Nos. 5871 and 5872, calling for lands 
in 24 s. 30 E., and 24 S. 31 E,, so far as I can discover, Jur- 
gens never paid the price into the State Treasury, and the 
State authorities hold that the matter is complicated in 
some way with some frauds in the State Land Office com- 
mitted by one Lanier, who is since dead. 

Lieutenant Colonel H. M. Adams, Corps of Engineers, 
New Orleans, has recently been authorized by the Chief of 
Engineers at Washington, and I suppose under orders of 
the Secretary of War, to apply for and purchase from the 
State the 570 acres in 25 S. 30 E., and yesterday filed an 
application at Baton Rouge, the statutory price being 
twenty-five cents per acre. The land office there, and the 
Governor, have the matter under advisement, stating gen- 
erally that if Jurgens made a proper application for lands 
in T. 25 S. R. 30 E., and the statement in his patent that the 
lands lie in 31 E., is simply a clerical error, it might be cor- 
rected. But I understand that if Jurgens made no such 
proper application, or his application was for lands in 31 
E., then there is no clerical error to be corrected. 

There is a general question in this case that might be of 
interest and importance. So far as I can judge at present, 
the lands in question have all been formed by accretion 
along the Gulf of Mexico, and probably since the Louisiana 
Purchase by the United States. Under the decisions of our 
Supreme Court, here, such accretions on the Gulf of Mexico 
do not belong to any front proprietor, as would batture on 
navigable rivers, and I suppose it is on this theory that the 
State claim the ownership of the lands in question. I cannot 
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find that they were ever approved to the State by the land 
authorities of the United States, and so far as I can find, 
they never have been surveyed by the United States. You 
might think it important to refer this letter to the General 
Land Office for such information as can be obtained there. 

I inclose a copy of a letter from the U. S. Surveyor Gen- 
eral at New Orleans, which gives, I think, all the data re- 
quired for an investigation in the General Land Office at 
Washington. 


Very respectfully, 


Signed ‘‘W. W. Howe’’, 
U.S. Attorney, E. E. of La. 
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Exuzsrr 99H or ADMINISTRATIVE RECORD 


DEPARTMENT OF THE InTeRr0n, Orrice or U. S. Surveyor— 
GENERAL 


New Orleans, La. 
Dee. 8, 1902. 


Morcan Exuzsrr No. 8 
Waxus (BLM-A 037435-9) 


v. 
Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


Hon. W. W. Howe, 

U.S. Attorney, 

Eastern District of Louisiana, 
New Orleans, La. 


Sr :— 


I am in receipt of your letter dated December 4, 1902, 
enclosing an abstract of entries from the State Land Office, 
marked “A,” of lands entered by George Jurgens in that 
office, in January, 1898; and also certificate from the clerk 
and recorder of the parish of Plaquemines, marked “B,” of 
the recordation of State patents Nos. 5870, 5871, and 5872, 
issued to said George Jurgens. 

You desire to be informed as regards the title to said 
Jurgens, so far as the records of this office can furnish the 
same, and also how much, if any, of the lands have been 
approved by the United States to the State of Louisiana. 

You request that I have an official sketch prepared from 
the data in this office, of the lands claimed by Jurgens on 
the theory that he has a title to all that the State has con- 
veyed to him; and also another sketch of all the lands in 
question which have really been segregated from the public 
domain of the United States according to law, conveyed to 
the State of Louisiana, and by the State of Louisiana to 
the said Jurgens in the township named. 
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You state that so far as enclosure “A” is concerned your 
inquiry may be limited to the last three items, being patents 
numbered 5871, 5872, and 5870. 

In reply, I have the honor to inform you that this office 
is never apprised of approvals made by the United States 
to the State of Louisiana; therefore I am unable to inform 
you whether or not the lands patented to the said Jurgens 
by the State of Louisiana, have been approved by the 
United States to the State of Louisiana. 

Referring to the aforesaid abstract of entries marked 
“A.” it is seen that George Jurgens purchased from the 
State of Louisiana the following tracts of land, viz: 


Under patent No. 5871: 


Lots 7, 8, 9, Frl. E. % of N.E. 44 N.W. &% of S.E. 4, 
Section 36: Fri. E. % of S.E. 4, S.W. 4 of S.E.% & S.E. 
¥% of S.W. 4, Section 45; E. % of S.E. %4, Section 46, and 
S.W. 4% of N.W. 4, N.E. % of N.W.Y%4 & W. % of S.W. %, 
Section 47, T. 249. R. 30 E. 


Under patent No. 5872: 


Fri. S.W. 4 of N.E. 4, Fri. N.E. % of S.W. % & Fri. 
S. % of S.W. %4, Section 47, Frl. N.W. %4 of N.W. 14, Sec- 
tion 52, T. 24 8. R. 31 E. 


Under patent No. 5870: 


Fri. S. % of N.W. %4, Section 1, Frl. E. % of N.E. %4, 
W. % of S.E. % and W. % of S.W. \, Section 2, Frl. E. % 
of S.E. 4, N.W. % of N.E. % & N.W. 4, Section 3, Fri. 
S.E. % of N.E. % & N.W. % of S.E. 14, Section 4, N.W. 14 
of N.E. % & S.E. 4 of N.W. 4, Section 10, and W. % of 
N.E. 4, Section 11, T. 25, S. R. 31, E. 


I enclose herewith a duly certified tracing of the official 
map of Township 24, South, Range 30 and 31 East, ap- 
proved by the Surveyor General on May 18, 1842, being 
the only map of said townships representing surveys made 
under authority of the United States Government. An in- 
spection of said map fails to show any lands thereon sur- 
veyed and designated as sections 36, 45, 46 and 47, in T. 24 
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S., R. 30 E, and section 47 & 52 in T. 24 S., R. 31 E, as per 
above mentioned patents Nos. 5871 and 587 2. 

The records of this office show that the only lands selected 
by this office, as enuring to the State of Louisiana under 
the swamp land act of March 2, 1849, in Tps. 24 S., Rs. 30 
and 31 E., are the following, viz: 


In T. 24S., R. 30 E: 


“A}l the unsurveyed sea marsh west of lots fronting on 
the S. W. pass of the Missisippi River, excepting such por- 
tions as are reserved by proclamation of the President of 
the United States, dated 31st Jan., 1841.” Estimated area 
of selection 800.00 acres. 


InT. 248.,R.31E: 


“Al the unsurveyed sea marsh west of lots fronting on 
the S. W. pass of the Mississippi, and East of lots fronting 
on the left bank of said Pass, excepting such portions as are 
reserved by proclamation of the President of the United 
States, dated 31st Jany., 1841.” Estimated area of selec- 
tion, 3,500.00 acres. 


These selections were approved by the Surveyor General 
on August 9, 1850, but as before stated, this office is not 
aware whether or not they were approved by the United 
States to the State of Louisiana. 

As regards T. 25 S, R. 31 E, I will state that I cannot 
furnish you with an official map or sketch for the reason 
that no surveys appear to have ever been made of said 
township under authority of the United States Government, 
and this statement applies also to T. 25 S., R. 30 E. 

In view of the aforegoing facts, this office cannot furnish 
you with an official sketch or map or the aforementioned 
lands, claimed by George Jurgens under the aforesaid State 
patents Nos. 5870, 5871 and 5872. 

As regards approvals of lands to the State of Louisiana 
by the United States Government, I would respectfully sug- 
gest that you communicate with the Hon. Commissioner of 
the General Land Office, at Washington, D.C. 


As requested, I return herewith the abstract of entries, 
marked “A,” and the certificate from the clerk and recorder 
of the parish of Plaquemines, marked “B,” received with 
your letter. 

I have the honor to be, 


Very respectfully, 


Signed “Jastes Lewis,” 
Surveyor General, La. 
2 Encls. 
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Exuzsrr 991 or ADMINISTRATIVE REcoRD 


Morcan Exursrt No. 9 
Wauus (BLM-A 037435-9) 


v. 
Morcax (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


January 17, 1903 
George Jurgens, Esq. 
New Orleans, Louisiana 


Dear Sim: 


You are hereby notified that your application of date 
December 29, 1902, to enter Fractional S% of NW%%4 Sec- 
tion 1, Fractional E42 of NE%, W1% of SE% and W'% of 
SW% Section 2, Fractional E¥% of SE%4 NW% of NE% 
and NW of Section 3, Fractional SE% of NE™% and 
NW, of SE\% of Section 4, NW14 of NE%4 and SEY, of 
NW} of Section 10, W1%2 SE% of Section 11, T. 255. R 


30 E. S. E. Dist. W. of R., is hereby rejected, for the reason 
that a prior application for all of the above described land 
had been filed by the United States Government. You are 
further notified that patent will issue to the United States 
Government for the above described land, after a reason- 
able delay, unless legal proceedings are instituted pro- 
hibiting me for so doing. 


Yours truly, 
(Sgd) Jas. M. Smrrz. 


501 


Exuzsrt 99J or ADMINISTRATIVE RECORD 


Morcan Exursrr No. 10 
Wauus (BLM-A 037435-9) 
v. 
Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


Jan. 22, 1903 
George Jurgens, Esq. 
New Orleans, Louisiana 


Dear Sr: 


When I wrote you on the 17, inst., notifying you of the 
rejection of your application for land in T. 25 S., R. 30 E., 
S.E. Dist. W of R, for the reason a prior application for 
same had been filed by the United States Government, I 
failed to return to you the checks deposited to cover, which 
I now return herein, viz. 


Check signed by Welman Bradford, drawn on you pay- 
able to me, Register for $215,25, of date Dec. 29, 1902; 
your certified check of date Dec. 31, 1902 for $210,00 on 
Metropolitan Bank, payable to State Treasurer; your 
certified check of date Dec. 31, 1902 $5,25 on Metropoli- 
tan Bank, payable to Register of Land Office. 


You are advised that I have rejected the application of 
the United States filed on the 3rd, inst. for 325 acres, more 
or less, in T. 24 S., R. 30 E., and for 110 acres, more or less, 
in T. 24S. R31 E.,S. E. W. of R., for the reason that these 
lands are not subject to entry, having been entered by you 
on Jan. 19, 1898, and patents Nos. 5871, 5872, issued to you 
for same, hence beyond my jurisdiction. 


Yours truly, 


(Sgd) Jas. M. Surrx. 
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Exursirr 99K or ApmrvistRaTIve Recorp 


Morcan Exuzsrt No. 11 
Wauus (BLM—A 037435-9) 
v. 
Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


March 21, 1903 
W. W. Howe, Chas. P. Cocke, 
U.S. Attorney Asst. U.S. Attorney 


Department of Justice 


Orrice oF Untrep States ATTORNEY 
Eastern District of Louisiana 


Custom-House Building 
New Orleans, Louisiana 


March 20th, 1903. 
AJB 
F 12, 264-1895 


The Attorney General, 
Washington, D.C. 


Sm :— 


Referring again to the proceedings I have been directed 
to take to acquire certain lands on South West Pass below 
Pilot Town on the east bank, and below the U. S. Reserva- 
tion on the west bank, of the Mississippi river, I would state 
that thus far I have been greatly delayed by the troubles in 
regard to the title of Jurgens to the lands in question. It 
would, of course, be useless to take proceedings against 
him with reference to lands that do not belong to him. 
After some investigation, I found that he had absolutely 
no title to certain lands in T. 25, R. 30, E., amounting to 
between 600 and 800 acres around the very mouth of the 
Pass. Under direction of the Secretary of War, Lieut.-Col. 
Adams made application to the State Land Office of Louisi- 
ana to enter all these lands in T. 25, R. 30, and after a con- 
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test with Jurgens, the application of the United States was 
approved by the Register of the State Land Office. J urgens, 
however, has taken an appeal and the matter is likely to be 
tied up for some time. 

Under these circumstances, Lieut.-Col. Adams requests 
me to go on with the condemnation proceedings for a part 
of the lands desired, namely: those in T. 24, R. 30, and 
T. 24, R. 31, for which Jurgens has uncontested patents 
from the State. 

I wish to file suit as soon as possible, and in view of the 
animated contest which it is likely to provoke, I wish to 
employ two expert real estate men in New Orleans to go 
down to South West Pass on the yacht belonging to the 
office of the U. S. Engineers in New Orleans, and examine 
and estimate the value of the lands so that they can testify 
as expert witnesses. I can obtain the services of Mr. Geo. G. 
Friedrichs and E. R. Gurley for fifty dollars each, which 
is a reasonable price, inasmuch as they will have to travel 
about 220 miles and use up practically two days in the in- 
vestigation, and then will have to attend in court as wit- 


nesses without further compensation. I have been trying 
to get some experts from Plaquemines parish, but without 
avail, and on the whole, I recommend that I be authorized 
to employ Messrs. Gurley and Friedrichs on the above 
terms, and in this regard I would request an early answer. 


Very respectfully, 
Signed “W. W. Howe”, 
U. S. Attorney. 
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Exuzsrr 99L or ADMINISTRATIVE RECORD 


Morcay Exuzsrr No. 12 
Waxus (BLM-A 037435-9) 
v. 
Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


To THE JUDGE oF THE District Court or THE UNITED STATES 
ror THE Eastern Districr or Louisiana, New ORLEANS 
Division. 


The petition of the United States of America, herein 
appearing by William Wirt Howe, United States Attorney, 
respectfully represents: 


That by Act of Congress of June 13, 1902, Chapter 1079, 
entitled: 


“An Act Making Appropriations for the construction, 
repair, and preservation of certain public works on 
rivers and harbors, and for other purposes,” 


provision is made for improving the Southwest Pass of 
the Mississippi River, with a view to obtaining a navigable 
depth of thrty-five (35) feet, in accordance with the report 
submitted in House Document numbered 329, 56th Con- 
gress, and appropriation made therefor to be expended 
under the direction of the Secretary of War and the super- 
vision of the Chief of Engineers; the said plan, including 
the building of jetties in order to deepen the channel of said 
Southwest Pass in the manner hereinafter indicated in this 
petition and the exhibits thereof; 


That in order to carry out said improvements, it is nec- 
essary that all the lands on each side of the said Southwest 
Pass below Pilot Town on the eastern bank thereof, and 
below the Government Reservation on the western bank 
thereof, should be owned by the United States, to be used 
in the construction and maintenance of said works; and the 
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Secretary of War of the United States, in the exercise of 
the authority conferred upon by law, believes and has de- 
cided that in the execution of the public purpose aforesaid, 
and for the public use aforesaid, it is necessary that said 
lands, not already owned by petitioner, should be acquired 
by the United States, among which are the following lands, 
situate, lying and being on said Southwest Pass below Pilot 
Town on the eastern side, and below the Government Reser- 
vation on the western side, in the parish of Plaquemines, in 
the State of Louisiana, and in the Eastern District of said 
State, and within the jurisdiction of this Court, and particu- 
larly described as follows: 


Fractional East 14 of North East 14 and North West 4 
of South East %4, Section 36; 

Fractional East % of South East 14, South West %4 of 
South East 14 and South East 14 of South West 14, Sec- 
tion 45; 

East 1% of South East 14, Section 46; 

South West 14 of North West 14, North East 14 of North 
West %4 and West 14 of South West 14, Section 47; 

Aut in Townsurp 24, Souru, Rance 30 East, containing 
325 acres, more or less; 

Fractional South West %4 of North East 4, Fractional 
North East 14 of South West 14 and Fractional South % 
of South West 14, Section 47; 

Fractional North West %4 of North West 14, Section 52; 

Aut iw Townsuip 24, Sours, Rance 31, East, containing 
110 acres, more or less. 

That all said lands are necessary as aforesaid for the 
work and purposes of your petitioner in the premises. That 
George Jurgens, of the City of New Orleans, is the recorded 
owner of said lands and in possession thereof, having ac- 
quired them from the State of Louisiana, in the year 1898, 
by patents No. 5871 and No. 5872, and all for the price of 
Fifty-four dollars and thirty-seven cents, ($54.37); and 
that your petitioner cannot agree with the owner of said 
lands in order to make an amicable purchase thereof ; 

And your petitioner, therefore, desires and has a right to 
expropriate, condemn, and acquire said lands in accordance 
with law; 
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And petitioner annnexes hereto as part hereof a Plan 
of the lands proposed to be taken in this cause, in Town- 
ships 24, South, Range 30, East, and 24 South, Range 31, 
East, described as aforesaid and represented on said plan 
by the shaded areas delineated in said two Townships, 
which Plan is marked “A”. 

And petitioner reserves its rights to all lands on said 
Southwest Pass as lately acquired in Section 25, Range 30, 
East, and to take any legal steps in regard thereto, as it 
may be advised. 

Petitioner also annexes hereto as part hereof letter of 
instructions from the Department of Justice, of October 
29, 1902, with inclosures, to-wit: Letter of Chief of Engi- 
neers, U. S. A., of August 12, 1902, approved by the Secre- 
tary of War August 15, 1902, and said Document 329, House 
of Representatives, 56th Cong. and its maps the whole 
marked “B”. 

-Wherefore petitioner prays that the said needed lands 
hereinbefore described and designated on the Plan thereof 
hereto annexed, be adjudged to your petitioner, the United 
States of America, for its uses and purposes, upon pay- 
ment to the said George Jurgens of such damages as he 
may sustain in consequence of the expropriation and con- 
demnation of such lands, as herein prayed for; that the 
necessary order of notice to the said George Jurgens be 
indorsed hereon; that proper orders may be granted for 
the listing, drawing, and summoning of a Jury of freehold- 
ers of the parish of Plaquemines, State of Louisiana, to 
assess such damage as the said owner may suffer by the 
taking, expropriation, and condemnation of said lands, as 
aforesaid, and for judgment upon such verdict as may be 
rendered by said Jury herein according to law, and for 
such general and special relief as the nature of the case 
may require. 


W. W. Howe, 
United States Attorney, Eastern District of La. 


ORDER 


It is ordered that the foregoing petition be filed and that 
the clerk of this court give notice to the said defendant, 
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George Jurgens, of the above application of the United 
States of America to expropriate the lands of said de- 
fendant, as described in said petition, delivering also to 
said defendant a copy of said petition and of this order; 

It is further ordered that the United States Marshal of 
the Eastern District of Louisiana, and the clerk of this 
court make according to law a list of forty-eight (48) free- 
holders, residents of the parish of Plaquemines, Louisiana 
and not interested in the issue to be tried between the 
United States and the defendant in this cause, and that 
they proceed to draw therefrom twenty-four (24) jurors 
and summon them to attend on this Court to serve as jurors 
herein, on the 14th day of May, 1903, at 11 A.M. observing 
to give them at least ten (10) days to appear from the day 
of summons. 


New Orleans, La., April 24, 1903. 


CHaRgLes PaRLANGE, 
U.S. Judge. 
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Unrrep Srates Districr Court, Eastern Disteict 
or LovisIANA 


Unrrep StaTEs, 
vs. 
GEORGE JURGENS 


No. 13783 


And now into this Honorable Court comes Defendant 
George Jurgens, and for answer to Plaintiff’s petition says: 

That the United States Government does not need or 
require the lands described in their petition, or any part 
thereof, for public uses or purposes, and that the same 
should not and ought not to be expropriated by the United 
States. 

But in the event that the Court and Jury should hold 
that said United States Government does need or require 
said lands for public uses or purposes, then, and not other- 


wise, that your Defendant should have and recover the 
value of said lands, to-wit the sum of Fifteen Thousand 
Dollars ($15,000.00) from the United States Government 
the Plaintiff in this cause. 


WuererorE, your Defendant prays that Plaintiff’s 
demand for expropriation of said lands be refused and re- 
jected at its cost; but in the event that said lands are 
expropriated by the United States Court and Jury, and not 
otherwise, that your Defendant prays that he be decreed to 
recover from the said United States Government the value 
of said land, to-wit the sum of Fifteen Thousand Dollars 
($15,000.00). 

And for general and equitable relief. 


JaMEs WILKINSON, 

H. C. Cace, 

Joun Dymonp, JR., 

R. Emmett Hrvecte, 
Attorneys. 
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Unrrep States District Court at New OgLEaNs 


Unrrep Starts, 


vs. 


GrorGE JURGENS 
No. 13783 


On motion of Rufus E. Foster, United States Attorney, 
and on suggesting to the Court that the matters herein have 
been compromised and settled ; 


Ir 1s OrveEREpD that this suit be discontinued. 
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Exuzsrr 99N or ApmrnisTraTIve Recorp 


Morcan Exursrr No. 14 
Was (BLM-A 037435-9) 


- Vv. 
Morsay (BLM-A 036376) 
Motion for Exercise of Supervisory J urisdiction, A-27529 


' DEPARTMENT OF JUSTICE 
Washington, D. €. 
og E. W. 


June 24, 1903. 


A. 
F. 
WwW 


. W. Howe, Esq. 
U.S. Attorney, 
New Orleans, La. 


Sm: 


Referring to your letter of the 10th instant in relation to 
the proposed acquisition of certain lands on the southwest 
Pass of the Mississippi River, the ownership of which is 
claimed by George Jurgens, I herewith transmit to you a 
copy of a letter received from the Acting Secretary of War, 
dated the 22nd instant, stating the action recommended by 
you in the above matter will be satisfactory to the War 
Department. You are accordingly hereby instructed to 
proceed with the settlement as recommended. 


Tam, sir, very respectfally, 


? ? 
Attorney General. 
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War DeparTMENT 
Washington 
File No. 2173 


Sr: 


In connection with previous correspondence concerning 
condemnation of certain lands on the Southwest Pass of the 
Mississippi River, I have the honor to acknowledge the re- 
ceipt of your letter of 15th instant, inclosing copy of a com- 
munication from the U. S. Attorney for the Eastern District 
of Louisiana, explaining action taken, and recommending 
that the offer of George Jurgens, to take $5,000 for the 
premises in question, be accepted. 

Replying thereto I beg to inform you that, in view of all 
the circumstances, as stated, the action recommended by 
the U. S. Attorney will be satisfactory to the War Depart- 
ment. 

The Chief of Engineers, U. S. Army, in returning the 
papers on the 18th instant, remarked as follows: 


June 22, 1903. 


“It now appears that the owner is willing to take 
$5,000 for all the lands which he originally offered for 
$250,000, and to pay the cost of condemnation suit up 
to this time. The United States District Attorney rec- 
ommends that this offer be accepted, and this recom- 
mendation is concurred in by the district engineer 
officer, Lieut. Col. H. M. Adams, Corps of Engineers. 

“I recommend that purchase of the land on the terms 
now offered be authorized.” 


Very respectfully, 
Signed “Wa. Lancer,” 
Acting Secretary of War. 


The Honorable, The Attorney General. 
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Exuzsrt 990 or ADMINISTRATIVE RECORD 


Department of Justice 
Orrice or Unrrep States ATTORNEY 
Eastern District of Louisiana 
Custom-House Building 
New Orleans, La. 
June 27, 1903. 


Morcan Exutsrr No. 15 
Wauus (BLM-A 037435-9) 
v 


Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


AJB F12264-1895 


The Attorney General, 
Washington, D. C. 


Sr:— 


I have the honor to acknowledge the receipt of your letter 
of the 24th instant, inclosing a copy of a letter from the 
Secretary of War, dated June 22, 1903, and authorizing the 
settlement with Geo. Jurgens, referred to in my letter of 
the 10th of June, instant. 

I will proceed to carry out this compromise as rapidly as 
possible. Various steps have to be taken, which, I assume, 
I am authorized to take under the peculiar circumstances 
of the case. So far as Jurgens’ title to the land in T. 24, 
30, and T. 24, 31, is concerned, there is no complication. So 
far as the lands he is to convey under his agreement in T. 
25, 30, are concerned, there is a contest between the United 
States, represented by Lieut.-Col. H. M. Adams, and Jur- 
gens, now pending on appeal from the Register of the State 
Land Office. In order to carry out the compromise, I pro- 
pose to consent that Jurgens may take a patent from the 
State for these lands in T. 25, 30, as claimed by him in that 
contest. This done, he will at once convey all the lands in 
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question to the United States for $5,000 and pay the costs 
of the condemnation suit, which was partly tried. 

The original offer of Jurgens for a compromise of May 
22, 1903, provided that the United States, with Jurgens 
consent, should take the patent direct from the State for 
the lands in T. 25, 30, Jurgens to abandon his contest. I 
think it best that Jurgens should take the patent from the 
State and convey the land to the United States along with 
the other tracts. I am of this opinion especially because a 
contest has been set up in the State Land Office against Col. 
Adams entry by a concern called the “Plaquemines Oil and 
Development Co’’, on grounds which, in my opinion, are 
entirely frivolous. Jurgens is not a party to this contest, 
and as soon as it is dismissed, which will probably be in a 
day or two, I propose to withdraw the application of Col. 
Adams in favor of Jurgens, and as soon as Jurgens gets his 
patent, have him make a proper act of sale to the United 
States. In this view, it will be equitable and proper that 
Jurgens should have credit in the transaction for the sum of 
$142.50, the price to be paid to the State for this land in 
T. 25, 30, and which, under Jurgens original proposal of 
compromise was to have been paid by the United States. 

In view of the foregoing, it is proper for me to ask that 
Lieut.-Col. H. M. Adams, Corps of Engineers, New Orleans, 
be now properly authorized to carry out this settlement and 
to appear and accept proper acts of sale from Jurgens and 
pay the price. As Col. Adams has advertised for bids for 
work to be done on the improvement of the Southwest Pass, 
I would ask for immediate action. 


Very respectfully, 
(s) W. W. Howe, 
U.S. Attorney. 
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Exuzsrr 99P or ADMINISTRATIVE RECORD 


Department of Justice 


Orrice or Untrep States ATTORNEY 
Eastern District of Louisiana 


Custom-House Building 
New Orleans, La. 


January 13th, 1904. 


AJB 
F-12, 264-1895. 


Morcaw Exuzsrr No. 16 
Wau (BLM-A 037435-9) 


v. 
Morcayx (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


The Attorney General, 
Washington, D. C. 


Sm:— 


Referring to your communication of June 24th, 1903, in 
regard to the acquisition of certain lands on Southwest 
Pass of the Mississippi river from George Jurgens, I desire 
to recall the leading facts of the compromise with Jurgens, 
and to ask for such formal approval of the title to the prop- 
erty as seems to be now required by the Auditor for the 
War Department in passing upon the accounts of Lieut. 
Col. Adams, United States Engineers. 

It will be remembered that the contest with Jurgens was 
carried on for some time, and finally a condemnation suit 
was instituted and partly tried. A compromise was then 
negotiated, and it was finally arranged that Jurgens should 
have $5,000 as a price, together with the sum of $142.50, 
expenses to which he had been subjected in obtaining a 
State patent for a portion of the land.— But from this 
price should be deducted the sum of $226.75, the cost in- 
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curred by the Government in the condemnation suit. Refer- 
ring now to my letter to you of the 27th of June, 1903, it 
will be seen that in that letter I recommended the title, and 
asked that Lieut. Col. Adams, Corps of Engineers, New 
Orleans, should be properly authorized to carry out this 
settlement and to appear and accept proper acts of sale 
from Jurgens, and to pay the price. And as Lieut. Col. 
Adams had advertised for bids for the work to be done on 
the improvement of Southwest Pass, I requested immediate 
action. As appears by copies of correspondence in the office 
of Lieut. Col. Adams, my letter of June 27th, 1903, was 
transmitted to the Secretary of War for examination and 
consideration, and special attention was called to my re- 
quest that Lieut. Col. Adams be authorized to carry out the 
settlement and to appear and accept proper acts of sale, 
and pay the price. On the 2nd of July, 1903, Brig. Gen. 
Gillespie, Chief of Engineers, approved my recommenda- 
tions, and his recommendations, in turn, were approved on 
the same day by the Secretary of War. On the 3rd of July, 
1903, these documents were referred to Lieut. Col. Adams 
by the Chief of Engineers for execution, and thereupon on 
the 8th day of July, 1903, Lieut. Col. Adams appeared be- 
fore Chas. I. Denechaud, a Notary Public of New Orleans, 
and accepted an act of sale from Jurgens of the property 
in question and paid him the price. 

I suppose my letter of June 27th, 1903, might be con- 
sidered as an approval of the title of Jurgens, so far as my 
office is concerned, and I had supposed that the reference 
of all the documents by the Department of Justice on the 
30th of June, 1903, to the Secretary of War, amounted to an 
approval by the Attorney General of the title. If, however, 
further approval be required to satisfy the Auditor for the 
War Department, I now ask for it. The title is a very 
simple one. The lands in question have all been formed by 
accretions from the sea, and under the law of Louisiana 
all such accretions belong to the State. These lands have 
been held by the State and dealt with in the State Land 
Office for many years. The State of Louisiana, in turn, 
conveyed the lands described in the act of sale accepted 
by Lieut. Col. Adams to Jurgens by patents duly recorded, 
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and so far as I can find, has never conveyed them to anyone 
else. The proper certificates showed that these lands were 
not subject to any encumbrances in the hands of Jurgens, 
and there were, of course, none as to the State. 

In my opinion, the title is good, and I would ask that it be 
formally approved by the Department of Justice in such 
way that the Auditor for the War Department may be satis- 
fied of the fact. 

I enclose a certified copy of the act of sale from Jurgens 
to the United States, which contains a reference to the num- 
bers and dates of his patents. 


Very respectfully, 


W. W. Howe, 
U.S. Attorney. 


[Enclosure omitted. Same as Ex. 99A.] 
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Exaursit 99Q or ApMINISTRATIVE REcorD 


Morgan Exurrr No. 17 
Wau (BLM-A 037435-9) 


Vv. 
Morcan (BLM-A 036376) 
Motion for Exercise of Supervisory Jurisdiction, A-27529 


Address reply to, ‘‘The Attorney General.’’ 
A. J.B 


F. 12, 264-1895. 
DEPARTMENT OF JUSTICE 
Washington, D. C. 
E. W. 


January 20, 1904. 
The Secretary of War. 


Sm: 


I have the honor to return herewith sundry papers re- 
lating to the improvement of the Southwest Pass of the 
Mississippi river which were transmitted to me by your 
Department on the 26th of August last, among which is 
a certified copy of an act of sale or conveyance to the 
United States, executed by George Jurgens on the 8th of 
July, 1903, whereby certain lands situated in the Parish 
of Plaquemines, Louisiana, and fronting on said Pass, are 
granted to the United States for the consideration of 
$5,000.00, of which lands a more full and particular descrip- 
tion is contained in said conveyance. Upon examination 
and consideration of these papers I am of the opinion that 
said conveyance vests in the United States a valid title to 
the granted premises. 


I am, sir, very respectfully, 
H. M. Hoyt, 
Attorney General. 
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Filed Secretary January 3, 1958 


Exuzerr 100 or ApmrnisTraTIVE Recorp 


Intervernor Strom’s brief before the 
Secretary of the Interior 


This appeal is from a decision of the Burean of Land 
Management, dated June 5, 1957, which is the result of an 
Order to Show Cause issued by the Bureau a year earlier 
in which a number of questions were discussed at length. 
At this juncture the Bureau and the parties seem content 
to let this appeal on a single point determine the first 
qualified applicant to whom an oil and gas lease should 
issue. Your Intervenor is likewise content to confine his 
argument to that point at this time because he is con- 
vineed that his public land application is the only one on 
file in which the statute and regulations are strictly 
complied with. 

43 CFR 192.42 (1954 Supp.) provides in part as follows: 


“(d) * * * Each offer must describe the lands by legal 
subdivision, section, township, and range, if the lands 
are surveyed, and if not surveyed, by a metes and 
bounds description connected with a corner of the 
public land surveys by course and distance ° ° °. 

“(g) An offer will be rejected and returned to the 
offeror, and it will confer no priority if it is not com- 
pleted in accordance with the regulations in Parts 191 
and 192 and the instructions printed on the lease 
form @¢ o” 


The crux of this appeal is the interpretation of those 
sentences and what is required for their practical applica- 
tion. Morgan seems to argue that no connection to a public 
lands survey is necessary as long as the area applied for 
can be identified. Wallis contends that such connection is 
of the essence and that in its absence the regulation is not 
complied with. The Bureau, in 1956, said in effect, and with 
respect to an acquired lands application, that one skilled 
in reading metes and bounds descriptions could locate the 
land by Morgan’s description. (Morgan used the same 
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description in his public land lease offer.) In 1957 it said 
that Wallis’ public land lease offer was in condition for 
processing since it complied with both parts of the manda- 
tory regulation describing the land by metes and bounds 
and connecting it to a public land corner by courses and 
distances. The Intervenor now claims that none of the 
three is right and that his is the only valid application on 
file. His argument is predicated on two grounds. 

First, neither Morgan nor Wallis has connected his 
inadequate metes and bounds descriptions to a proper 
public land corner; second, none of the public land applica- 
tions of Morgan or Wallis properly describes the land by 
metes and bounds. In the subsequent discussion of those 
two grounds it is apparent that the Bureau is in error in 
recognizing the Welman Bradford township grid—which 
it does in determining that Wallis’ metes and bounds 
description is sufficient; that the Bureau is in error in 
deciding that a “paper” connection to a corner is com- 
pliance; that the Bureau is further in error in holding that 
descriptions are only needed for official use and the public, 


applicants and lessees must route for themselves. 


Wuat is Required ror A CoNNECTION 


The regulation quoted above was not made with South- 
west Pass necessarily in mind. The authors undoubtedly 
contemplated the usual and ordinary unsurveyed public 
domain where a metes and bounds description without a 
connection to some identifiable point would be incompre- 
hensible. As a matter of history, it is interesting to note 
that the Mineral Leasing Act originally granted permits 
to those who erected a monument and described the land 
by course and distance from the monument and such other 
natural objects and permanent monuments as would 
reasonably identify the unsurveyed land. Then after the 
permit was issued the Act further required the applicant 
to mark “each of the corners of the [unsurveyed] tract 
described in the permit upon the ground with substantial 
monuments, so that the boundaries can be readily traced 
on the ground.” (Sec. 13) (Emphasis supplied). Not until 
oil or gas was discovered, did the land have to be surveyed 
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and officially connected. (Sec. 14) This procedure was 
reenacted as late as 1935. (P.L. No. 29714-74th Congress) 
(See also Circular 672, 47 L.D. 437). 

When the present regulations were written, however, it 
was probably believed not to create an undue hardship to 
require a tie to a surveyed corner. Hence, to make the 
metes and bounds identifiable a corner was required in lieu 
of a monument. But the important thing was then, as it is 
now, to require a description that could be located. 

Why, then, the confusion and controversy over descrip- 
tions on the Southwest Pass of the Delta? One apparent 
reason is because there are several maps of the area of 
varying degrees of accuracy and some being relied upon 
more than others. The only official survey was Connelly’s 
made in 1836. He charted the river lots. Lands end was at 
least four miles north of its present site and the land 
adjacent to the banks was considerably narrower. The 
elements and the River took care of Connelly’s marked 
corners within two years. Even a lighthouse mentioned in 
his field notes slipped into the water shortly after the 
survey and later another was erected in a different place.’ 
His point of beginning, his last call and all intervening 
points have long since been impossible to find. (See 1956 
op.) His magnetic heading was not properly compensated 
and his traverse from the left to the right bank of South- 
west Pass was evidently erroneous by more than a thousand 
feet. 

These observations are not made to discredit Connelly 
completely.2 His survey was adequate at the time and it 


*It was the second lighthouse that Welman Bradford thought was the 
one mentioned in Connelly’s notes. His reliance on this mistake accounts 
for one inaccuracy in his grid. Bradford’s connection to Connelly’s field 
note of a compass course to a lighthouse, is clearly governed by the 
following rule: “The weight to be given an item of topography noted in 
the field notes of an original survey, and shown upon the plat thereof, 
should be commensurate with the importance attached thereto in the 
execution of such original survey.” 

J. M. Beard, 52 L.D. at p. 456. 

? Connelly, and his inaccurate surveys, figured in another case in which 
the U. S. Supreme Court laid down the rule that correction of official 
surveys was a function of the G.L.O. and not that of the courts. Cragin 
v. Powell, 32 L.ed. 566. 
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was official. But his survey can serve no useful purpose 
today. An entirely new survey must be run. 

The June 7, 1956, opinion in this case at page 29 has the 
following to say with respect to the Connelly corner to 
which Wallis allegedly connected: 


“It is realized that it may be conclusively presumed 
that no actual public land survey corners are available 
in the instant case, but where this is the situation, the 
connection must be made to the position for such a 
corner, or if that position cannot be determined from 
natural monuments and features, then it must be 
re-established in accordance with accepted survey 
practices for establishing lost or obliterated corners.” 


The 1955 reprint of the Bureau’s pamphlet entitled 
“Restoration of Lost or Obliterated Corners and Sub- 
division of Sections” (Ps. 9 & 10) defines the subject 
corners as follows: 


“An obliterated corner is one at whose point there 
are no remaining traces of the monument, or its acces- 
sories, but whose location has been perpetuated, or the 
point for which may be recovered beyond reasonable 
doubt, by the acts and testimony of the interested land- 
owners, competent surveyors, or other qualified local 
authorities, or witnesses, or by some acceptable record 
evidence.” 

“A lost corner is a point of a survey whose position 
cannot be determined, beyond reasonable doubt, either 
from traces of the original marks or from acceptable 
evidence or testimony that bears upon the original 
position, and whose location can be restored only by 
reference to one or more interdependent corners.” 


It is emphatically submitted that Connelly’s corner on his 
Section 3 is neither a lost or obliterated corner within the 
meaning of the definitions quoted. Its position cannot be 
supported by collateral evidence, relation to known corners, 
agreements in field notes on distances to natural objects or 
unquestionable testimony. There are no traces of the 
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original marks, no evidence or testimony that bears on the 
original position. e 
“Al lost corners can be restored only by reference 
to one or more interdependent corners.” (P. 37 “Res- 
toration”’ etc.) 


Several surveyors, including deputy United States Sur- 
veyors, have failed to restore any Connelly corners. The 
corner in question, therefore, cannot be re-established in 
accordance with accepted survey practices. 

Other authorities establishing the impossibility for the 
re-establishment of the corner on fractional Section 3 as 
a lost or obliterated corner are found in the cases cited 
below and also in J. M. Beard, 52 L.D. at p. 453, and Manual 
of Instruction for the Survey of Public Lands of United 
States, Sec. 360 and 362 and “Report on the Location or 
Position of the Southeast Corner of Fractional Section 3, 
Township 24 South, Range 30 East, Louisiana Meridian 
According to the Plat of Survey Approved May 18, 1842”, 
by Geo. E. Jones, and 43 U.S.C. 772 and 773. 


Wauus’ ConnECTION 


In any event, how can it be contended that Wallis’ con- 
nection to a Connelly corner complies with the regulations? 
Connelly corners do not exist. Surely the Secretary will not 
countenance a practice that verges on deception. If identi- 
fication is to be required, some frame of reference must 
appear. Neither the statute nor the regulations say that 
the connection to a public land corner need only be from 
a map. It must be remembered that identification “on the 
ground” was twice used in the same sentence in the statute. 
To locate a place in “its exact position on the earth” (page 
3, June 5, 1957 op.) does not mean on an 1836 map. Its 
geographic position by longitude and latitude or grid 
coordinates cannot be given. Its position is not known. 

“A government township lies just where the govern- 
ment surveyor lines it out on the face of the earth. 
These lines are to be determined by the monuments in 
the field.” Harrington v. Boehmer, 66 Pac. 214 (Calif. 
1901). 
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Application for patent of mining claim was rejected for 
failure to connect to U. S. mineral monuments which were 
established 


“doubtless to provide for more accurate description 
of mining claims and their locations, than would be 
given by reference to natural objects merely, in locali- 
ties to which the regular public surveys have not been 
extended, and there being such monuments in the 
neighborhood as shown by reference thereto on the 
plat, it is proper that the courses and length of a line 
connecting the claim therewith should be given in the 
notice.” Tennessee Lode, 7 I.D. 392. 

“It has ever been held that the marks on the ground 
constitute the survey, that the courses and distances 
are only evidence of the survey.” Hall v. Tanner, 4 Pa. 
244, 247 and 45 Am. D. 626. 

“Original corners, as established by government sur- 
veys, if they can be found, or the places where they 
were originally established, if they can be definitely 
determined, are conclusive on all persons owning and 
holding with reference thereto, without regard to 
whether they were located correctly or not.” (Empha- 
sis sup.) 9 C.J. 164 and cases cited. 

“A survey not made on the ground is not entitled 
to consideration in determining the boundaries.” 9 C.J. 
209 and cases cited. 

“In a case of a discrepancy between lands actually 
marked or surveyed and those called for in maps, plats, 
or field notes, those marked or surveyed will control.” 
9 C.J. 210 and cases cited. 


In the case of Cox v. Hart (67 L.ed. 332, 260 U.S. 427) 
the United States Supreme Court had before it a case 
involving a tract of 160 acres of land in Imperial County, 
California. During the years 1854 to 1856 this public land 
including others was surveyed by the United States. No 
settlement was made on it until 1900. In the interval the 
marks of the survey had so far disappeared as to render 
it practically impossible to locate the lines which the survey 
had established. None of the section or township corners 
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were in place, and it was impossible to determine by refer- 
ence to that survey in what section the tract in question 
was located. In 1902 Congress provided for a resurvey of 
several townships. 

In 1906 the Appellee began the work of reclaiming a tract 
of 320 acres under the Desert Land Act. Later in the same 
year the Appellant put up a tent house on the land and 
claimed 160 acres of Appellee’s 320-acre claim. 

In 1908 Congress amended the Desert Land Law and 
restricted entries to surveyed public lands only, but pro- 
vided a grandfather clause that if qualified individuals had 
made entries and taken possession of unsurveyed desert 
land prior to survey a preference right was granted to such 
entrymen if they filed within 90 days after the approval of 
the plat of survey. Both Appellant and Appellee filed 
applications. The court held that the Appellee had been in 
actual possession of the entire tract at the time Appellant 
sought to make his appropriation and that Appellee had 
filed within 90 days. The remaining question was whether 
the land was actually unsurveyed. On this point the court 
said: 


“Tt is true the lands had been surveyed in 1854-1856, 
but the lines of that survey by the year 1900 had 
disappeared to such a degree that, for practical pur- 
poses, they had become nonexistent. A survey of public 
lands does not ascertain boundaries, it creates them. 
(Citing cases) Hence, the running of lines in the field 
and the laying out and platting of townships, sections, 
and legal subdivisions are not alone sufficient to con- 
stitute a survey. Until all conditions as to filing in the 
proper land office and all requirements as to approval 
have been complied with, the lands are to be regarded 
as unsurveyed, and not subject to disposal as surveyed 
lands. (Citing cases) * * * If, pending such approval, 
or still more, if, after disapproval of the survey, the 
lands, in contemplation of law, are unsurveyed, it is 
difficult to see why the same result may not follow 
when the survey originally approved and platted is 
subsequently annulled or abandoned because the lines 
and marks established have become obliterated. A pur- 
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pose to annul or abandon such survey we think may be 
disclosed by an act of Congress directing a resurvey, 
plainly based upon the fact of such obliteration. 

«“e * * From the foregoing it results and we hold 
that the Resurvey Act of 1902 was in effect and intent 
a legislative declaration that the lands therein de- 
seribed were, when the Act was passed, and for all 
purposes of settlement and sale, unsurveyed lands. 
With the disappearance of the physical evidences the 
old survey survived only as an historical event. As a 
tangible, present fact it ceased to exist and a new sur- 
vey became necessary to re-establish the status of the 
area over which it had extended as surveyed lands of 
the United States.” 


The Court, therefore, held for the Appellee. 


Because it is “conclusively presumed” that the “physical 
evidences of the old survey survived only as an historical 
event” in the present case, and because the Connelly corner 
to which Wallis has allegedly connected cannot be reestab- 
lished in accordance with accepted survey practices, it is 
submitted that the law in Coz v. Hart should apply and the 
corner of Connelly’s Section 3 be considered unsurveyed. 
This procedure has precedent. See Hart v. Coz, 42 L.D. 
592. Even in the absence of a Resurvey Act or suspension 
of survey by direct Departmental Order, the Connelly sur- 
vey does not meet the requirements of the regulation, it 
does not help in identifying the land in question, it does not 
differ from the inadequacy of the survey in the Imperial 
Valley case, hence for all practical purposes, the corner 
should be considered unsurveyed. 

It will be recalled that V. Sulakowski, in 1873, and James 
Bradford, in 1875, were commissioned as deputy surveyors 
to relocate certain Connelly lines. Their reports definitely 
established that they “sought laboriously for evidence of 
its locality, but in vain” (James Bradford’s Field Notes, 
p. 3). These reports are public records and substantiate 
the Bureau’s statement that it may be conclusively pre- 
sumed that Connelly’s corners have ceased to exist. Such 
findings in 1875 persist uncontroverted through 1957. It 
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was public knowledge during all of that time that Connelly’s 
corners could not be located or re-established on the ground. 
It is earnestly submitted that such findings and circum- 
stances compel the application of the law in Cox v. Hart 
and a holding that fractional Section 3 is, and, for over 75 
years, has been unsurveyed. 


Srrom on ConNneEcTIONS 


Mr. Strom, on the other hand, has properly connected 
his P.O.B. to a public land corner that definitely can be 
located, albeit 14 miles away. It can be found where it was 
placed by the Cadastral Engineer and is tied to Coast and 
Geodetic co-ordinates. 

Strom chose the lower front corner of Lot 18, in T-23-S, 
R-32-E, as his point of connection to the public land survey 
system because James Bradford in his field notes (Page 
43) states that the bearing tree of this corner is identical 
to and was flagged by the Coast Survey (predecessor of 
the U. S. Coast and Geodetic Survey) and named 
“Cypress”. This position, therefore, is a definite position 
on the earth which, even in the absence of a monument, 
may be described and is known by latitude and longitude 
and by coordinates on the state coordinate system. The 
Lambert coordinate designation is: 


x=2,667,172.97 
y= 171,758.86 


“The location of a tract of land may be defined by 
stating its position in relation to established monu- 
ments of known position or by stating its geographic 
position (latitude and longitude). In metes-and-bounds 
descriptions this is generally accomplished by a com- 
plete description of the point of beginning. The infor- 
mation furnished should be sufficient to enable a com- 
petent surveyor to locate and identify the initial point. 


eee 
“If the point of beginning is an established corner 


of an official survey or is connected by survey to such 
a corner, the latter should be described by corner and 
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survey number or other appropriate designation with- 
out detailed description of the monument itself. The 
latitude and longitude should be given unless the begin- 
ning point is a corner of the public-land rectangular 
surveys or connected by survey to such a corner.” 
Specifications for Descriptions of Tracts of Land for 
Use in Executive Orders and Proclamations, p. 21. 


Thus the lower front corner of Lot 18 is an “existent 
corner” as defined in “Restoration of Lost or Obliterated 
Corners” (p. 9) and is the closest public landcorner to the 
area sought that can be definitely located. 


Morcan anp Watus on Metres anp Bounps 


In addition to demonstrating that Wallis has purportedly 
connected to a “will-o-the-wisp”, that Morgan has made 
no connection to a public land corner, and that Strom has 
complied strictly with the regulations on connection, it is 
also urged that both Morgan and Wallis have relied upon 
an unofficial map for their metes and bounds calls. Morgan 
begins each of his descriptions with a subdivision of some 
Section “as shown on a map made under the direction of a 
board of U. S. Engineers in March and April, 1898.” Wallis 
said in his descriptions: “In all other respects, including 
approximate legal subdivisions, each of the tracts is 
described in accordance with Sheets 7, 8, 8-A, 9, 9-A and 
10 of the map of the Passes of the Mississippi River, South- 
west Pass, Louisiana, prepared by the Office of the District 
Engineer, New Orleans, Louisiana, Corps of Engineers, 
U. S. Army.” 

The “maps” that both parties refer to are different U. S. 
Engineers maps upon which the Welman Bradford grid 
has purportedly been superimposed. As a matter of his- 
torical fact, that grid system was created by Welman Brad- 
ford for the purpose of aiding his employer in acquiring 
some land from the State of Louisiana. The grid was made 
in his office. No field notes are extant. The grid has never 
been, nor can it be, oriented to the Connelly survey. (See 
fn. 1, p. 3 herein) No person has alleged that arly of Wel- 
man Bradford’s corners exist or ever did. It is indeed 
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amazing that the 1956 opinion (p. 26) quotes the Cadastral 
Engineer as being equipped with omniscience, which he 
would have to be to identify Morgan’s description tied only 
to the Welman Bradford grid. No record has been found 
that this township grid has ever been adopted by the 
Cadastral Engineer. If it is now to be adopted by him as 
an official survey, then no other connection to a public land 
corner is required. But if it is not now adopted, it should 
not be used to define metes and bounds. Again, we have 
only a paper identification. It is, therefore, difficult to 
understand how the Bureau can recognize it for a metes 
and bounds description and still not recognize it as official. 

The pamphlet published by the Federal Board of Surveys 
and Maps and reprinted with cooperation of the Depart- 
ment entitled “Specifications for Descriptions of Tracts of 
Land for Use in Executive Orders and Proclamations”, 
page 19, defines metes and bounds as follows: 


“The location and limits of a tract of land may be 
defined by describing its boundaries; by naming 
natural or artificial monuments to, from or along which 
they run; by stating the lengths and directions of the 
lines connecting successive monuments; or by giving 
the boundaries of abutting tracts of land. 

“A monument may consist of an object or mark 
which serves to identify the location of a line con- 
stituting a part of the boundary; it may be either 
natural such as a river, lake, ledge of rock, tree or 
ridge; or artificial such as a wall, fence, ditch, marked 
stone or post. 

“The type of metes-and-bounds description most 
commonly used in Executive orders and proclamations 
is based upon an actual survey of the tract of land 
involved. The lengths and directions of the lines 
forming the boundaries are ascertained by the survey 
and the record thereof describes the monuments mark- 
ing the corners or angle points. The plat and field 
notes furnish the data for the description.” 
(Emphasis sup.) 


Because no actual survey was made by Bradford or the 
Corps of Engineers, field notes and the record cannot pos- 
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sibly describe “the monuments marking the corners.” Many 
of the “corners” in both Wallis’ and Morgan’s alleged metes 
and bounds descriptions are subdivision locations on the 
“maps.” They are not natural or artificial monuments 
which serve to identify the location of lines. They are not 
“established monuments of known position” and are not 
“capable of definite identification on the ground.” (p. 21, 
Specifications for Descriptions of Tracts of Land for Use 
in Executive Orders and Proclamations) Reliance on such 
corners vitiates the entire descriptions. They are no longer 
metes and bounds descriptions as contemplated in the 
regulations. 
Metes and bounds may be further defined as: 


“This boundary line may be pointed out and ascer- 
tained by reference to objects either natural or artifi- 
cial which are permanent in character and location, 
and so situated with reference to the tract to be 
described that they may be conveniently used for the 
purpose of indicating its extent.” People v. Guthrie, 


46 Tl. A. 124. 

“Tt has been held that there can be no township on 
the public lands unless its boundaries have been 
actually surveyed and marked. 50 C. J. 900: Powers 
v. Jackson, 50 Cal. 429. And range lines cannot become 
official and recognized boundaries of public lands until 
such boundaries have been established by a govern- 
ment survey. Navajo County v. Apache County, 26 
Ariz. 74, 221 Pac. 837” Smith v. Whitney, (Montana 
1937) 74 Pac. 2nd 450. 

County of Yolo v. Nolan, 144 Cal. 448, 77 Pac. 1007 
states: 


“The field notes should be taken, and from the 
courses and distances, natural monuments, or objects 
and living trees described therein, the surveyors should 
endeavor to fix the line precisely as it is called for by 
the field notes. He should endeavor to retrace the steps 
of the men who made the original survey. If by so 
doing the line can be located, it must be done, and, 
when so located, it must contro]. He is not authorized 
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to correct what the government has done. The line 
as surveyed and described in the field notes is the 
description by which the government sells the land.” 


See also Lillis v. Urrutia, (1908, Cal.), 99 Pac. 992. 


The Welman Bradford grid is not a projection of an 
official survey. Nor does Wallis or Morgan assert that it 
is. Nor do they use it as such in their descriptions. No 
mention is made by either of them to any protraction to 
an existing or future official survey. Since the grid does 
not conform to a true projection and since there is an 
acknowledged overlap of some 1200 feet on the best guesses 
of where Connelly’s survey was, it would be fruitless to 
pretend that the grid was a projection. 


“While metes and bounds descriptions of selected 
unsurveyed land should always have been, as it is now, 
required, it is obvious that without some reference 
to existing or future survey such a description could 
not be so noted upon the public records, especially the 
tract books of the local office and of the General Land 
Office, as to advise the public of the existence of the 
selection”—Daniels v. Northern Pacific Ry. 43 L.D. 
381. 


Hyde et al, 40 L.D. 284 (1911). In 1898, selections of 
unsurveyed tracts were described by protractions and not 
by metes and bounds. The Department rejected proffered 
selections on the ground that an approved survey was the 
first identification of land and that identification by pro- 
traction or private survey was not possible against adverse 
claims in the absence of occupation. 

A circular dated November 3, 1909 (38 L.D. 287), 
instructed Registrars and Receivers of the land office to 
reject any applications or selections on unsurveyed land 
unless the description were by metes and bounds with 
courses, distances and references to monuments by which 
the locations on the ground could be readily ascertained 
and also to the approximate legal subdivision when sur- 
veyed. 
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As recently as 1948, the Department had occasion to 
consider the efficacy of an oil and gas lease application in 
which the applicant described unsurveyed lands by legal 
subdivisions rather than by metes and bounds. See H. L. 
Rath et al, 60 I.D. 225, decided September 20, 1948. The 
headnote in this decision reads as follows: 


“Oil and gas lease applications which describe 
unsurveyed lands merely by legal subdivisions are 
defective, and those persons filing them acquire no 
preference or equal rights as against a proper applica- 
tion filed before the defects are corrected, even though 
the register erroneously suspends rather than rejects 
the defective applications.” 


Both Morgan and Wallis employ an unofficial grid of a 
private surveyor (Welman Bradford) as an indispensable 
element of their descriptions. Under the Rath decision, 
such a description affords them no rights against Strom. 


Srrom on Metres anp Bounps 


“The location of a tract of land may be defined by 
stating its position in relation to established monu- 
ments of known position * * * 

“Similarly, in referring to a natural monument such 
as a divide or peak, or to such permanent artificial 
monuments as highways, railways, ditches, the specific 
line or point intended to be used should be described 
with sufficient particularity as to be capable of definite 
identification on the ground.” Specifications for 
Descriptions of Tracts of Land for Use in Executive 
Orders and Proclamations, p. 21. 


In each and every instance Strom has described his lines 
and corners in relation to established natural monuments 
of known position with sufficient particularity to identify 
them on the ground. Vis-a-vis the Morgan and Wallis 
attempts, his is truly a metes and bounds description. 

If it is identification of the land applied for that is 
sought, it is found precisely in his application. He and he 
alone has complied strictly with the regulations. He leans 
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on no unofficial documents nor on paper points. The Bureau 
officials and the public at large can locate the land he 
applies for without trouble, confusion, delay or deception. 


Bureav’s Postrion 


This brief cannot be concluded without taking exception 
to the footnote on page 5 of the June 5, 1957 opinion in this 
case. It is, of course, important that land be described and 
identified adequately for record keeping purposes. But it 
is at least equally as important that those descriptions and 
identifications be sufficiently adequate to enable a surveyor 
to locate them on the ground. The tenor of the footnote 
indicates that the Bureau is not concerned about field loca- 
tions—that is a matter for the public and the courts. if 
_ that is the plain implication of the discourse, the Bureau 
* has attained a dangerous, unscrupulous and untenable 
position. It is urgently prayed that the Secretary will 
rectify the Bureau’s misapprehension of its function in 
this respect. 

The insinuation in the footnote is that as long as Con- 
nelly’s :plat is on record, words of connection to it are all 
the Bureau is interested in. It makes no difference to the 
Bureau whether the plat means anything or not, nor 
whether the map can be used on the ground, nor whether 
anybody can reference other land to it on the ground— 
just so it can be done for record keeping purposes. This, 
of course, is entirely irresponsible and ridiculous. It is the 
business of the Bureau to serve the people—not just its 
records.* 

Of course without precisely the attitude expressed in the 
footnote, the Bureau’s holding of June 5th could not stand 


* Margaret Prescott, 60 I.D. 341, (1949), held the Appellant’s applica- 
tion for an oil and gas lease for unsurveyed lands invalid and fatally 
defective for failure to describe accurately the land by metes and bounds 
connected to a corner of the public surveys by courses and distances. The 
Solicitor said: “An accurate description is essential to enable the Land 
Office to process the application and to administer the land. It is equally 
essential to inform all subsequent applicants and other interested persons 
that an application for the land has already been filed.” 

See 43 U.S.C. 52. 
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up. It is a veiled confession that the Wallis connection is 
merely a figment of somebody’s imagination if an attempt 
were made to survey it. 


ConcLusion 


In summary, therefore, Strom submits: That if the 
regulations are construed by the Secretary to require both 
a metes and bounds description and a connection thereof 
to a public land corner, there must actually be both. 


(a) Wallis purports to connect to a Connelly corner 
that has not been in existence for a hundred years. 

(b) That corner cannot be reestablished by recog- 
nized surveying practices. Its position is found only 
on an 1836 map of precarious authenticity and accuracy 
and, lacking reference points, cannot be determined. 
The corner, therefore, is useless as a connection either 
on paper or on the ground. 

(c) It is inconceivable that the Secretary would 
recognize the Wallis’ connection to Connelly’s Section 
3 when his Cadastral Engineer could not possibly tell 
him exactly where that position is on the face of the 
earth. 

(d) In addition to the deficiencies in their connec- 
tions to a public land corner, Morgan and Wallis have 
also failed to provide the Department with proper 
metes and bounds descriptions. Their use of the Wel- 
man Bradford grid, as an indispensable part of their 
metes and bounds descriptions, makes these descrip- 
tions unacceptable under the applicable regulations. 

(e) Strom has proffered a description‘ in recognized 

metes and bounds manner and has connected the area 


*The six Strom offers enumerated in the caption bear some difference 
(a) in time of filing, and (b) in description. Briefly, the differences may 
be characterized as follows: 

BLM-042877 and BLM-042878 were filed on July 10, 1956, and 
described the areas to the mean low water lines where pertinent. 

BLM-043259 and BLM-043260 were filed on October 16, 1956, and 
used mean high water lines as exterior limits of the descriptions. 

BLM-042880 and BLM-043261 described land not in conflict with 
Morgan or Wallis offers. 
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to an established point in the surveyed system that 
can be located by anybody. 


This brief is submitted by Strom under the permission 
granted to him by the Department on September 30, 1957. 
It is submitted in support of his protest and motion to 
intervene, and as his argument on the merits of the con- 
troversy. 

Strom believes that his offer is the only one on file which 
should be accepted. 


Respectfully submitted, 


J. Revert ARMSTRONG, 
Attorney for T. R. Strom. 
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Filed Secretary January 3, 1958 
Exuzsrt 101 or ADMINISTRATIVE REcoRD 


INTERVENER StTROM’s STATEMENT BEFORE THE SECRETARY 
As To Acqgurrep Lanps APPLICATIONS 


In another proceeding pending before the Director of the 
Bureau of Land Management (Wallis v. Morgan), Morgan 
has filed a motion and brief urging the Secretary to con- 
solidate that proceeding with this appeal in A-27529. 

With respect to that motion, Strom has no objection to 
the exercise of supervisory jurisdiction or to the consolida- 
tion, provided, of course, that Strom’s acquired lands 
applications are considered with the acquired lands appli- 
cations of Wallis (BLM-A 037435 through 037439) and 
Morgan (BLM-A 036376). Strom’s acquired lands appli- 
cations are serially numbered BLM-A 045283 and 045284. 
Both applications were filed September 25, 1957. 

If Morgan’s motion to consolidate is granted, Strom’s 
motion to intervene and to consolidate should be amended 
to include his intervention and consolidation with respect 
to his acquired lands applications. Strom, therefore, at this 
time moves that his motion be so amended. 

Strom’s position is that regardless of whether the De- 
partment holds the land to be accreted to acquired land or 
whether it is considered public domain his descriptions of 
the land in either case are the only ones on file which com- 
ply with the regulations. 

A cursory study of 43 CFR 200.5 leads Strom to suggest 
that proper identification of the land under that Section 
compels a connection of an adequate metes and bounds 
description to a public land corner that can be located. This 
Strom, and Strom alone, has accomplished. 

The general issues raised on the acquired lands applica- 
tions are, therefore, the same as those raised in the public 
land offers. The pertinent arguments and authorities in the 
one case are pertinent in the other. For that reason, Strom 
submits and rests upon his arguments, statements and au- 
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thorities contained in the brief filed in A-27529 as being 
controlling in this case after the consolidation of the ac- 
quired lands issues. 


Respectfully submitted, 


J. ReveL ARMSTRONG, 
Attorney for T. R. Strom. 
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Filed Secretary February 7, 1958 
Exuzsrr 102 or ADMINISTRATIVE RECORD 


Brier oF APPELLEE Fioyp A. WALLIS, BEFORE THE 
SECRETARY OF THE INTERIOR 


Henry S. Morgan has appealed from a decision of the 
Director of the Bureau of Land Management, dated June 5, 
1957, which rejected Morgan’s oil and gas lease offer BLM 
036377 to the extent of its conflict with Floyd A. Wallis’ 
subsequently filed oil and gas lease offer BLM 042017, and 
overruled Morgan’s objections to Wallis’ offer. The land 
involved is unsurveyed. The Director stated: “* * * it is my 
conclusion that the failure of Morgan to connect his metes 
and bounds description to a corner of the public land sur- 
vey is a fatal defect and * * * that the description contained 
in his offer is insufficient, under the regulations, to identify 
the land. Wallis’s description in his offer 042017 I do find 
to be sufficient for that purpose.” (p. 2) 

The Director has rendered two decisions sustaining Wal- 
lis’ protest against Morgan’s offer BLM 036377 and over- 
ruling Morgan’s objection to Wallis’ offer BLM 042017. The 
first was that of June 7, 1956, as to which the parties were 
permitted to show cause. The second was that of June 5, 
1957, from which Morgan has appealed. 

In this brief, Wallis’ position concerning the public do- 
main offers BLM 036377 and BLM 042017 is set forth in 
parts I and II; with respect to the acquired land applica- 
tions BLM-A 036376 of Morgan and BLM-A 037435 
through 037439 of Wallis, Morgan’s motion is treated in 
part III, Wallis’ request in Part IV; T. R. Strom’s protest, 
request and motion as to public domain applications, 
and his statement as to acquired lands applications are 
treated in Part V. 

The inevitable sum of all that follows in this brief is that 
Wallis is the first qualified applicant for an oil and gas 
lease of the land requested by him and hence that only he 
is entitled to the lease of such land. (30 U.S.C. 226). 
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The description in the Morgan offer is fatally defective. 
Wallis’ protest against Morgan’s public domain offer is 
directed at its metes and bounds description of the unsur- 
veyed land requested by him and is based on two inde- 
pendent grounds. One is that the description is not 
connected with a corner of the public land surveys. The 
second is that for reasons other than the failure to connect 
with such a corner the description is insufficient to identify 
the land requested. 
I(a) 


The metes and bounds description of Parcels I through V 
of Morgan’s public domain application is not sufficient 
to identify the land requested for reasons apart from 
the failure to provide a connection to a public land sur- 
vey corner, and the deficiency is fatal. 


When Morgan filed BLM 036377 on January 27, 1954, 
43 CFR 192.42 (1954 Supp.) provided in part as follows: 


“(d) * * * Each offer must describe the lands 
* © © if not surveyed, by a metes and bounds descrip- 
tion connected with a corner of the public land surveys 
by course and distance * * * (g) An offer will be re- 
jected and returned to the offeror, and it will confer 
no priority if it is not completed in accordance with 
the regulations in Parts 191 and 192 and the instruc- 
tions printed on the lease form * * *.’’? 


Paragraph 9 of the General Instructions on Form No. 
4-1158, Fourth Edition (Sept. 1953), used by Morgan in 
applying for a lease, in part reads: 


“9. The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: 
(a) The land description is insufficient to identify the 
lands * * *”. 


2 Unless otherwise indicated, all emphases throughout this reply are 
supplied. 
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One of the independent grounds of Wallis’ protest 
against the Morgan application is that the description in 
it is insufficient to identify the lands requested, for reasons 
apart from the failure to supply a connection to a public 
land survey corner.” That description is based upon, and it 
frequently refers to an 1898 map of a Board of U.S. Engi- 
neers, a photocopy of which is incorporated in the applica- 
tion by reference. But the description refers to topographic 
features that cannot be located on that map. 

Thus, the description of Parcel I in Morgan’s offer is at 
the outset as follows: 


“Beginning at the Northeast corner of the West Half 
of the Southeast quarter of Section 46, Township 24 
South, Range 30 East, Louisiana Meridian, as shown 
on a map made under the direction of a board of U.S. 
Engineers in March and April, 1898; thence South 5280 
feet to the Southeast corner of the West half of the 
Northeast quarter of Section 2, Township 25 South, 
Range 30 East as shown on said map of 1898; thence 
West 1320 feet to the center of said Section 2; thence 
South approximately 2200 feet to the Westerly shore 
line of East Bay; thence Southwesterly with the West- 
erly shoreline of East Bay a distance of approximately 
14,000 feet to the extreme Southwest point of land be- 
tween East Bay and Southwest Pass; * * °” 


If, in accordance with the third course, one extends a line 
on the 1898 map from the third point in the center of said 
Section 2 southward a distance representing approximately 
2,200 feet, one arrives at a point in the open water far 
from any “Westerly shoreline of East Bay”; and it is im- 
possible to proceed from such point “thence Southwesterly 
with the Westerly shoreline of East Bay”. 


Morgan’s offer partially describes Parcel II as: 


“Beginning at the intersection of the Westerly 
shoreline of East Bay and the North Line of Section 1, 


*The sufficiency of Morgan’s description to identify the land is of 
course not “undisputed”, as Morgan would have us believe. (Morgan’s 
brief, p. 5.) 
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Township 25 South, Range 30 East, Louisiana Merid- 
ian as shown on a map made under the direction of a 
board of U.S. Engineers in March and April, 1898; 
thence Southwesterly with the shoreline of East Bay 
Approximately [sic] 1700 feet to the South boundary 
of the North half of the Northwest quarter of Section 
1, Township 25 South, Range 30 East; * * °*” 


On the 1898 map, there is actually no clearly identifiable 
intersection of the “Westerly shoreline of East Bay” and 
the “North line” of said Section 1. There is an indication 
that an indistinct shoreline is beginning to form across the 
north line of Section 1, but following the tortuous course 
of that incipient shoreline “Southwesterly * * * Approxi- 
mately 1700 feet” from its intersection with the north line 
of Section 1 would leave one far from the “South boundary 
of the North half of the Northwest quarter of Section 1.” 


Parcel III is in part described in Morgan’s offer as: 
“Beginning at the Northwest corner of the North- 


east quarter of the Southeast quarter of Section 2, 
Township 25 South, Range 30 East, Louisiana Merid- 
ian, as shown on a map made under the direction of a 
board of U.S. Engineers in March and April, 1898; 
thence East approximately 800 feet to the shoreline of 
East Bay; thence Southwesterly with said shoreline 
approximately 1400 feet * * *” 


If one begins on the 1898 map at the northwest corner of 
the NE 1/4 SE 1/4 of said Section 2 and proceeds “thence 
East approximately 800 feet”, one arrives at a point from 
which only open water, and not the “said shoreline” of East 
Bay, extends “Southwesterly”. 


Morgan’s offer partially describes Parcel IV as: 


“Beginning at the Southeast corner of the Southwest 
quarter of the Southeast Quarter of Section 3, Town- 
ship 25 South, Range 30 East, Louisiana Meridian, as 
shown on a map made under the direction of a board 
of U.S. Engineers in March and April, 1898; thence 
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West approximately 400 feet to the left bank of South- 
west Pass; thence Northeasterly with the left bank of 
Southwest Pass 950 feet, more or less, * * *” 


By following this description on the 1898 map and pro- 
ceeding from the “Southeast corner” of the SW 1/4 SE 
1/4, said Section 3, “thence West approximately 400 feet”, 
one arrives at a point in the open water, and not at the 
“left bank of Southwest Pass”; and it is impossible to pro- 
ceed from that point “Northeasterly with the left bank of 
Southwest Pass”. 


Parcel V is in part described in Morgan’s offer as: 


“Beginning at the intersection of the right bank of 
Southwest Pass and the North boundary of the South 
half of Section 3, Township 25 South, Range 30 East, 
Louisiana Meridian, as shown on a map made under 
the direction of a board of U.S. Engineers; thence 
Southwesterly with the right bank of Southwest Pass 
approximately 13,200 feet * * *” 


On the 1898 map, the “right bank of Southwest Pass” ac- 
tually does not intersect the “North boundary” of the 
S 1/2 of said Section 3. Consequently, it is impossible to 
proceed from such a nonexistent intersection “Southwest- 
erly with the right bank of Southwest Pass”. 

The examples given above are illustrative of many others 
that could be cited concerning Morgan’s inadequate, in- 
complete, inaccurate and confusing description. The spe- 
cific deficiencies mentioned alone demonstrate conclusively 
that his description does not describe by metes and bounds 
or otherwise, and is insufficient to identify the land.? These 
deficiencies, though specifically raised in Wallis’ protest 
(pp. 5-8) and persisted in thereafter, have not been denied 


*“Occasoinally the boundaries of a tract are defined entirely or in part 
by natural monuments, such as streams, lakes, divides, or straight lines 
connecting prominent features of topography. In such cases it is essential 
that each boundary be described so definitely and specifically that there is 
no uncertainty as to its identification.” Specifications for Descriptions of 
Tracts of Land for Use in Executive Orders and Proclamations, Depart- 
ment of Interior, 1943, p. 21. 
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or even discussed in Morgan’s answer to the protest or in 
his response to the Director’s order to show cause or in any 
of his briefs. 

Wallis is amply supported in his position concerning the 
said deficiencies of Morgan’s description by record state- 
ments of the engineers of the Bureau of Land Management 
and of the Corps of Engineers concerning the same de- 
scription in Morgan’s BLM A-036376. On February 15, 
1954, a Bureau cadastral engineer stated: “The areas in 
this application are unsurveyed, and the description is 
poor, to determine the actual area.” And on April 19, 1955, 
the Corps of Engineers referred to that application as hav- 
ing been “returned without action inasmuch as the lands 
could not be accurately identified.” See Appellant’s Brief 
in Rebuttal before the Director, including Exhibit A, Wallis 
v. Morgan (BLM A-036376; BLM A-037435-037439). 

Furthermore, a Bureau cadastral engineer has referred 
to the aforesaid 1898 map upon which Morgan’s descrip- 
tion is entirely dependent, as follows: 


“The submitted map is not acceptable for issuing oil 
and gas leases. * * * applications should be made on 
basis of modern and up-to-date map.” (See BLM 
039673, California Company.) 


That the description and the 1898 map were regarded by 
the cadastral engineers of the Bureau as insufficient to 
identify the land requested is further demonstrated by the 
fact that they felt that it was necessary to use data avail- 
able elsewhere in an effort to identify the land. This is 
shown by two statements concerning the same description 
and map in BLM A-036376. One dated March 14, 1955, was 
as follows: 


“A map showing the detail of the 1898 map referred 
to in the application and later survey data is found in 
BLM 038189 (now on my desk). This map is useful in 
locating the lands described in this area. Mr. Meath 
was in a few days ago and said that he would supply 
us with more copies of this map and also copies of a 
map by Charles Ellet Jr. dated 1851 referring to Wag- 
ner’s Island.” 
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The other statement, dated April 20, 1955, was as follows: 


“The approximate position of the public land sur- 
veys from available data found has been delineated 
on the 1851 map of ‘Southwest Pass of Mississippi 
River’ in the record.” 


The mandatory provisions of 43 CFR 192.42(d) and Gen- 
eral Instruction 9, are unambiguous in requiring the offer 
itself to describe the land in a manner sufficient to identify 
it. For the cadastral engineers of the Bureau to resort to 
other materials in an effort to supply the description de- 
ficiencies of the offer establishes beyond doubt that the 
offer violated those mandatory provisions. 

That an oil and gas lease application that does not con- 
tain a description sufficient to identify the land requested 
is fatally defective and has no priority has been held in a 
long line of cases.* Such results have even been reached in 
cases where no provision expressly specifying the fatal 
effect of an insufficient description such as that contained 
in General Instruction 9 was involved.’ In fact, we do not 


see how a document which does not contain a description 
sufficient to identify land can possibly be the basis of a 
preference right to a lease under 30 U.S.C., sec. 226, since 
without such a description the document cannot be said to 
be even an “application for the lease”.* In a case such as 
this, “involving a controversy over the leasing of particular 
lands, the very basis of a valid application is an accurate 


‘Sidney A. Martin et ano., 64 I.D. 81, 86 (1957): “* * * the new offer 
does not describe the lands sought with certainty and would, in any case, 
be subject to rejection.” Mrs. Grace F. Holbeck et al., A-27361 (Oct. 31, 
1956); Columbian Carbon Co. et ano., 63 I.D. 166 (1956); Margaret 
Prescott, 60 I.D. 341 (1949); Ernest W. Sawyer, Jr., A-26573 (Jan. 27, 
1953); John W. Luce, A-26261 (Feb. 4, 1952); Margaret Scharf Wagley, 
A-25712 (Nov. 29, 1949); Roland Egan, A-25674 (Nov. 7, 1949); H. L. 
Rath et al., 60 LE. 225 (1948); Anna L. Schramm, 51 L.D. 303 (1925). 

"See Ernest W. Sawyer, Jr., and succeeding cases in preceding foot- 
note. 

*“When the lands to be leased are not within any known geological 
structure of a producing oil or gas field, the person first making appli- 
cation for the lease who is qualified to hold a lease under said sections 
shall be entitled to a lease of such lands without competitive bidding.” 
30 U.S.C., sec. 226. 


description of the lands for which a lease is desired.” Mar- 
garet Prescott, 60 I.D. 341, 342 (1949). 

That there was at least very serious doubt on the part of 
the Director concerning the sufficiency of Morgan’s descrip- 
tion of Parcels I through V to identify the land for reasons 
other than the failure to connect with a survey corner, is 
reflected in the following only and very guarded statement 
on this point set forth in his 1956 decision (p. 26) and 
quoted without more in his 1957 decision (p. 2): 


“Although the descriptions of Parcels I through V 
of BLM 036377 are not so accurate that an average 
person could identify the land, it was the opinion of 
the Office of Cadastral Engineers that the identical 
descriptions in BLM A-036376 were identifiable metes 
and bounds descriptions sufficient for one familiar with 
metes and bounds descriptions to identify the land as 
common surveying and engineering practices de- 
mand ee R22 


We are aware of no basis for any such limited view of the 
Department’s requirements as to descriptions and the de- 
cision refers us to none. On the contrary, such a view is 
plainly inconsistent with the reasons for requiring an ac- 
curate description in oil and gas lease offers restated in 
Columbian Carbon Co. et ano., 63 ID. 166, 170 (1956) as 
follows: 


“An accurate description is essential to enable the 
processing of an application and the administration of 
the land. It is equally essential to inform all subse- 
quent applicants and other interested persons that an 
application for the land has already been filed. Mar- 
garet Prescott, 60 ID. 341 (1949).” 


To state that the descriptions are not so accurate that an 
average person could identify the land, is to concede that 
they do not satisfy the Department’s standards of accuracy. 
Such descriptions cannot reasonably be said “to inform all 
subsequent applicants and other interested persons that an 
application for the land has already been filed.” And the 
“average person” is included in the phrase “all subsequent 


applicants and other interested persons.” Even the engi- 
neers of the Bureau and the Corps of Engineers could not 
identify the land covered by BLM A-036376 upon the basis 
of the same description. How, then, could “all subsequent 
applicants and other interested persons”, including the 
“average person”, be expected to identify the land covered 
by BLM 036377 or A-036376 on the basis of their descrip- 
tions? Moreover, how can the opinion of the Office of 
Cadastral Engineers mentioned by the Director be possibly 
reconciled with the above quoted statements of the engi- 
neers of the Bureau staff and of the Corps? Surely they 
are “familiar with metes and bounds descriptions” and 
“common surveying and engineering practices” (1956 Dec., 
p. 26; 1957 Dec., p. 2.). Yet they could not identify the 
land from the descriptions in BLM A-036376. 

It is clear that for the reasons set forth in this part 
I(a) the descriptions in BLM 036377 failed to satisfy the 
requirements of the Mineral Leasing Act (30 U.S.C., See. 
226), of 43 CFR 192.42(d) (1954 Supp.), and of Paragraph 
9 of the General Instructions; and that, as required by the 


Mineral Leasing Act, 43 CFR 192.42(g¢) (1954 Supp.) and 
General Instruction 9, it must be held to be fatally defec- 
tive and no basis for priority. Wallis’ protest against BLM 
036377 should, therefore, also be sustained on the inde- 
pendent ground of the insufficiency of its descriptions for 
those reasons to identify the land requested. 


I(b) 


The failure of the Morgan description to connect with a 
corner of the public land surveys is fatal. 

When Morgan filed BLM 036377 on January 27, 1954, 
43 CFR 192.42 (1954 Supp.) provided in part: 


“(d) * * *Each offer must describe the lands by 
legal subdivision, section, township, and range, if the 
lands are surveyed, and if not surveyed, by a metes 
and bounds description connected with a corner of the 
public land surveys by course and distance and must 
cover only lands entirely within a six mile square. 
* © © (g) An offer will be rejected and returned to the 
offeror, and it will confer no priority if it is not.com- 
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pleted in accordance with the regulations in Parts 191 
and 192 and the instructions printed on the lease 
form es oe? 


This language could not be more unambiguous in express- 
ing “in words as plain as they could be written” (David G. 
Berger, 63 I.D. 51, 53) the mandatory character of all its 
provisions. And these include the provision that the metes 
and bounds description of unsurveyed lands be one “con- 
nected with a corner of the public land surveys by course 
and distance.” “Each offer must describe the lands” in the 
manner stated. The use of the compulsive “must” as an 
auxiliary to “describe” is alone enough clearly to express 
that mandatory character.’ And the compulsive character 
of “must” is emphasized by “Each” before “offer”, thus 
indicating that there were to be no exceptions from com- 
pliance. 

Morgan states: “There is no valid basis for a construc- 
tion that the words calling for a connection carry the same 
weight as the words calling for a metes and bounds de- 
scription.” (Brief, p. 7.) Actually, the language and struc- 
tare of the regulation preclude any other construction. 
They allow no conceivable room for an argument that com- 
pliance with some of its provisions is required and with 
others it is not. Thus, if the lands are surveyed, “Each 
offer must describe the lands by legal subdivision, section, 
township and range * * °.” If the lands are unsurveyed, 
it is not merely a “metes and bounds description” by which 
“Each offer must describe the lands”. A particular type of 
such description is specified, i.e., one “connected with a cor- 
ner of the public land surveys by course and distance”. The 
latter words constitute an adjective phrase modifying “de- 
scription”, just as the words “metes and bounds” do. The 
language and structure of the regulation make it crystal 


"Arnold R. Gilbert, 63 I.D. 328 (1956), involving the six-mile square 
clause, same sentence; Joseph C. Kimble, Sacramento 051147 (July 26, 
1957), Director’s decision involving surveyed land, same clause, and “must 
describe,” common to surveyed and unsurveyed land. David G. Berger, 
61 I.D. 51 (1952); Jean C. James, A-25956 (Nov. 16, 1950); Margaret 
nig 60 LD. 341 (1949); Rigby v. O’Connell, A-24585 (May 13, 

). 
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clear that it is just as necessary to describe unsurveyed 
lands by metes and bounds as that the description be one 
connected with a corner of the public land surveys by 
course and distance. 

Recently, the Department has held that the six-mile 
square provision in the last clause in the very same sen- 
tence as the description provisions is mandatory. Arnold 
R. Gilbert, 63 I.D. 328 (1956). And the Director has held 
mandatory the surveyed land description provision in the 
very same clause, containing the verb “must describe”, 
which is common to both the surveyed and unsurveyed land 
parts of that clause. Joseph C. Kimble, Sacramento 051147 
(July 26, 1957). 

That the provisions of 43 CFR 192.42(d), including the 
one concerning connection with a corner of the public land 
surveys, were intended to be mandatory is made doubly 
clear’ when we take into account the contrasting language 
of description provisions in other oil and gas regulations. 

Thus, 43 CFR, 1949 ed., 200.5, in effect when Morgan’s 
application was filed, provided for descriptions of unsur- 
veyed acquired land: 


«* © © by metes and bounds connected with a corner 
of the public surveys by courses and distances, by lot 
numbers with reference to the appropriate recorded 
plat or map, or by any other method of description best 
suited to identify the lands most clearly and accu- 
rately. * * °” 


The current version in 43 CFR, 1954 ed., 200.5 ends with: 
«“@ © © or described in a manner consistent with the de- 
scription in the deed of the United States. * * *” In both 
versions, alternatives to a “metes and bounds description 
connected with a corner of the public surveys by courses 
and distances” are expressly provided for. No such, or any 
alternatives are provided for in 43 CFR 192.42(d). 
Similarly striking is the contrast between the public 


* Sutherland Statutory Construction, 3rd Ed., #5817; Moore v. Gallup, 
45 N.Y.S. 2d 63, 67 (App. Div., 3rd Dept., 1943); aff'd 293 N.Y. 86 
(1943) ; Haythorn v. Van Keuven ¢ Son, 74 Atl. 502, 504 (Sup. Ct, N.J., 
1909). 
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domain regulations concerning permits and later ones con- 
cerning leases. Thus, section 4(d) of Cireular 672, March 
11, 1920 (47 L.D. 437) concerning applications for oil and 
gas permits provided: 


“Description * * * by metes and bounds if unsur- 
veyed, in which latter case, if deemed necessary, a sur- 
vey sufficient more fully to identify the land may be 
required before the permit is granted. In order to 
properly identify unsurveyed lands, great care should 
be taken, and if practicable the metes and bounds de- 
scription should be connected by course and distance 
with some corner of the public land surveys.” 


However, subsequent regulations relating to leases were 
substantially the same as 43 CFR 192.42(d) (1954 Supp.)°® 

Furthermore, there is a marked difference concerning 
connection with a corner between the inflexibility of the 
language of 43 CFR (1954 Supp.) 192.42(d), and the con- 
siderable leeway allowed by the former permit and the 
current lease regulations applicable to Alaska.”° 

Morgan assumes that his metes and bounds descriptions 
standing alone are sufficient to identify the land, and states 
that this is “undisputed”. (Brief, p. 5.) The fact is, as 
Morgan well knows, that Wallis asserted in his protest and 
has persisted in contending ever since that those descrip- 
tions standing alone are not sufficient to identify the land. 
Wallis’ argument in this respect is set forth in part I(a), 
supra. 

However, on the basis of a plainly unwarranted assump- 
tion, and without citing a single case to support him, Mor- 
gan argues (pp. 5, 6) that because the purpose of descrip- 
tion is to identify the land, if a description of unsurveyed 
land accomplishes that purpose connection with a public 
land survey corner is not required. Similar reasoning that 


* Section 10, Circular 1386, May 7, 1936 (1 F.R. 373, 55 LD. 506); 43 
CFR, 1939 and 1940 eds., 192.23(d); Circular 1624, Oct. 28, 1946, 43 
CFR 192.42(d) (11 F.R. 12956); Circular 1719, Dec. 29, 1948, 43 CFR, 
1949 ed., 192.42(a) (4) (13 F.R. 9567). 

* Director’s 1956 decision herein, pp. 27, 28; Section 2, Circular 905, 
Oct, 15, 1923 (50 L.D. 155). 43 CFR (1954 ed.) 71.2. 
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failure to comply with a regulation concerning disclosure 
of interests in other leases was harmless because the ap- 
plicant’s holdings did not exceed the acreage limiation was 
rejected in McKay v. Wahlenmaier, 226 F. 2d. 35, 40 (1955). 
In any event the regulation in this case made no exception 
to the plain words that each offer “must” describe the lands 
with such a connection." “If an exception is desirable as a 
matter of administrative policy, it should be expressly 
written into the regulation so that all may be informed of 
it.” Machris v. Brown, 65 I.D. 161, 165 (1956). The fact 
that the regulation might have made such an exception fur- 
nishes no basis for reading one into its plain provisions. 
63 I.D. 161, 164 (1956). And this is particularly so in a case 
where the analogous contemporaneous regulation on ac- 
quired lands contained just such an exception, to wit, ‘‘or 
by any other method of description best suited to identify 
the lands most clearly and accurately.’’ 43 CFR, 1949 ed., 
200.5.7 

If this argument of Morgan’s had any validity, it would 
not only affect the corner provision, but all other descrip- 
tion provisions in 43 CFR 192.42(d). Thus, instead of being 
described “by legal subdivision, section, township, and 
range” as provided in the regulation, surveyed land could 
be described by metes and bounds or by any other method, 
as long as it “identified” the land. Similarly, instead of 
being described “by a metes and bounds description”, 
unsurveyed land could be described by any other method. 
This would be an absurd reading of a regulation which 
provides with particularity just how land is to be described. 

Directly contrary to Morgan’s reasoning that a descrip- 
tion is not defective if it identifies the land in some general 
sense, even if it does not satisfy the description require- 
ments of the Department’s regulations, is Columbian Car- 


™ Benanti v. U.S., (U.S. Sup. Ct., Dec. 9, 1957), 26 L.W. 4045, 4056: 
“eo © © the plain words of the statute created a prohibition * * * distinc- 
tions designed to defeat the plain meaning of the statute will not be 
countenanced.” 

” Benanti v. U.S., (U.S. Sup. Ct., Dec. 9, 1957), 26 L.W. 4045, 4047: 
“Moreover, the very existence of these grants of authority to the States 
underscores the conclusion that had Congress intended to allow the States 
to make exceptions to Section 605, it would have said so.” 
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bon Co., Liss, 63 I.D. 166 (1956). Liss’ application was held 
to be fatally defective by reason of the requirements of 43 
CFR, 1949 ed., 200.5 and 43 CFR, 1954 ed., 192.42(g) (1) (i), 
«e © © although it appears probable * * * that the land 
applied for may be identified on the ground.” (63 I.D. 170.) 
The former regulation provided that an application “must 
contain * * * a complete and accurate description ° * bade 
The latter regulation provides in pertinent part for rejec- 
tion of and the affording of no priority to an offer if “The 
land description is insufficient to identify the lands * * °.” 

Moreover, Morgan overlooks entirely the fact that one 
of the purposes of the connection requirement is to identify 
the land in the terms of and in relation to the Bureau’s 
official plats, field notes and records. (See Director’s 1957 
dec., p. 3.) It is asserted by Morgan that connection to a 
corner is not mandatory because, as he sees it, it may be 
an aid but not a necessity to identification or to record- 
keeping. (Brief, p. 6.) But what he thinks about the need 
for connection is wholly irrelevant. He does not promulgate 
the regulations. The Secretary of the Interior does and 
he has promulgated a regulation which provides that the 
connection must be made. Whether it be an aid or a neces- 
sity, while the regulation so provides, it is controlling, not 
some substitute for it which Morgan regards as wiser. As 
was said in Annie Dell Wheatley et ano., 62 I.D. 292, 294 
(1955) : 


«* © © the Secretary has prescribed the rules which 
he believes to be necessary to carry out the purposes 
of the act. An applicant for the privilege of leasing 
public lands cannot complain because he is required 
to meet the requirements imposed upon all other appli- 
eants eee Riko 


Morgan himself belatedly woke up to the fact that he was 
required to supply a connection to a corner. Wallis filed 


* As to this and Morgan’s references to form and substance (brief, pp. 
7, 22), ef.: Judge Learned Hand in Wilcox v. Goess, 92 F. (2d) 8, 14 
(1937) : “Equity may, and indeed should disregard form; but equity may 
not, any more than law, disregard the conditions imposed by statute upon 
the substance of a legal transaction.” 
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BLM 042017 on March 8, 1956. Four days later, Morgan 
filed an amendment to his BLM 036377, by which he pur- 
ported to supply a connection from the most easterly corner 
of section 10, T. 24 S., R. 30 E., to his description of parcel 
VI. And on June 20, 1956, Morgan filed five further amend- 
ments to BLM 036377, by which he purported to supply 
such a connection to each of his descriptions of parcels I 
through V from the very same corner used by Wallis, the 
southeast corner of fractional section 3, T. 24 S., R. 30 E. 
Morgan thus belied all the arguments he now makes that 
the connection was not required and in fact admitted that 
it was required. 

That the failure of Morgan’s offer to supply the connec- 
tion is fatal, is supported by John W. Luce, A-26261 (Feb. 
4, 1952); Roland Egan, A-25674 (Nov. 7, 1949); Margaret 
Prescott, 60 I.D. 341 (1949); and H. L: Rath et al., 60 I.D. 
225 (1948). The Director cited the first three of these cases 
in his 1956 decision. (pp. 28, 29.) The applications in each 
of the four cases described unsurveyed land by legal sub- 
divisions. They failed to describe by metes and bounds 
connected with a corner of the public land surveys by 
courses and distances. Actually, they failed to describe by 
metes and bounds at all. The applicable regulation in each 
of the four cases used “must” and provided as to unsur- 
veyed land for a metes and bounds description connected 
with a corner of the public surveys by courses and dis- 
tances.** The applications were all held to be defective and 
rejected, and in the Prescott case the defective application 
was expressly held to have no priority against a sub- 
sequently filed proper application. 

The Director properly took the view that the rule estab- 
lished by these cases applied just as much to a case in 
which there was a metes and bounds description which was 
not connected with a corner of a public land survey as to 
one in which there was no metes and bounds description 
at all. (1956 dec., pp. 28, 29.) And this must follow from 
the fact that, as we have shown above, the language and 
structure of the regulation here involved (and the ones 


“43 CFR, 1946 Supp., 192.42(d); Cire. 1624, 11 F.R. 12956, 12958. 43 
CFR, 1940 ed., 192.23; Par. 10, Cire. 1386, 55 I.D. 502, 506, 
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involved in those cases) preclude any distinction in need 
for compliance between “metes and bounds”, and “con- 
nected with a corner of the public land surveys by course 
and distance”. Both are inseparably linked by and with 
‘¢description’’. Both are equally required. Both constitute 
the method of description required. Therefore, those cases 
do stand for the proposition that the provision for con- 
nection with a public land survey corner is mandatory. 

Furthermore, there is nothing in the decisions or in the 
files of the cases which indicate, as Morgan flatly states, 
that they “stand only for the proposition that the land must 
be identified.” (Brief, p. 24; italies not supplied.) The 
decisions were expressly based on failure to comply with a 
regulation in not supplying what the Rath case referred to 
as the “required type of description”. (60 I.D. 225) 

The following language from the Prescott decision is 
particularly illuminating: 


“Under the Department’s regulations, an application 
for an oil and gas lease on unsurveyed land must 
describe the land by metes and bounds, tied to a corner 
of the public surveys by courses and distances * * °. 
An accurate description is essential to enable the land 
office to process the application and to administer the 
land. It is equally essential to inform all subsequent 
applicants and other interested persons that an appli- 
cation for the land has already been filed. Compliance 
with the regulations in this regard is essential to the 
creation of any rights in the applicant. * * * In this 
case * * * involving a controversy over the leasing of 
particular lands, the very basis of a valid application 
is an accurate description * * * and precise compliance 
with the regulation requiring that the description of 
unsurveyed land be furnished by metes and bounds, 
connected with a corner of the public surveys by 
courses and distances, must be required. * * * Inasmuch 
as Mrs. Prescott’s application * * ° failed to comply 
with the regulations respecting an accurate descrip- 
tion of the lands, it was fatally defective, it did not 
confer any rights upon her, and it was properly 
rejected.” (60 I.D. 341, 342.) 


595 


This language contradicts Morgan’s assertion that the cases 
hold only that the land must be identified.* It shows beyond 
doubt that the Department holds both the metes and bounds 
provision and the connection provision to be inseparable 
and equally mandatory; that strict compliance with both is 
regarded as essential to an accurate description; and that 
an application which does not comply with both is fatally 
defective. An application which describes by metes and 
bounds but fails to provide a connection to a public survey 
corner is, therefore, just as fatally defective as one which 
does not describe by metes and bounds at all. 

Moreover, similar “must” provisions in the oil and gas 
leasing regulations have in innumerable cases uniformly 
been held to be mandatory. Thus, Arnold R. Gilbert, 63 
LD. 328 (1956) involved the six mile square provision in 
the very same sentence as the description clause of 43 CFR 
192.42(d) involved in this case. In Joseph C. Kimble, BLM 
051147 (July 26, 1957), the Director’s decision, from which 
no appeal was taken, related to the surveyed land provision 
in the very same clause, and the very same verb, “must 
describe”, which is common to the surveyed land provision 
as well as the unsurveyed land provision involved herein. 
David G. Berger, 61 I.D. 51 (1952), concerned the provi- 
sions in 43 CFR 192.42(a) and (b) and 192.130 that a pre- 
scribed form “must” be used. The Department there said: 
“In words as plain as they could be written, the controlling 
regulations quoted above made mandatory the use of Form 
4-1158, or an exact copy of that form * * *.” (61 I.D. 53.) 
Transco Oil & Gas Corp. et al., 61 I.D. 85 (1952), related 
to the 2560 acre “must” provision in 43 CFR 192.42(d), as 
well as the “shall” provision of 192.42(e); Jean C. James, 
A-25956 (Nov. 16, 1950), the “must” rental requirement of 
43 CFR 192.42 as it was in 1949; Mary I. Chapman, et ano., 


* So does the Luce decision: “* * ® Mr. Luce’s application was defective 
in that it failed to describe the desired land by metes and bounds, as 
required by the regulation * * *.” Similarly the Egan decision: “* * * 
the Director stated [in his decision] that * * * it would be necessary for 
Mr. Egan to furnish a metes and bounds description of the land, connected 
with a corner of the public land surveys. * * * No reason is seen for 
disturbing the Director’s decision.” 
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60 LD. 376 (1949), the “must” provision as to a citizenship 
and holdings affidavit of the then 43 CFR 192.23; and 
McKay v. Wahlenmaier, 226 F. 2d 35, 37, 40 (1955) among 
others, 43 CFR 192.42(c), (1946 Supp.) and “must contain” 
language.”* 

The Bureau’s holding, Morgan contends, defeats the 
intent and purpose of the regulation. (Brief, pp. 7-10.) He 
apparently assumes that the only purpose of the regulation 
is to identify the land in a general sense. The Bureau, how- 
ever, is better able to judge the intent and purpose of the 
regulation and has stated them in the 1957 decision (p. 3): 


“Section 192.42(d) of the regulation provides with 
respect to unsurveyed land * * * This is a single re- 
quirement and not two separate and distinct require- 
ments. It is a clear expression of the Department’s 
position that in order for it to identify the land for 
its purposes the metes and bounds of the lines enclos- 
ing the tract applied for must be given in order that 
its limits in all directions of the compass may be 
determined and it must be connected with a corner of 
the public land survey in order that its exact position 
on the earth and in relation to the Bureau of Land 
Management’s official plats and field notes may be 
known to officials and employees of the Bureau whose 
duty it is to receive and act upon public land applica- 
tions and offers. Unless both are furnished those offi- 
cials and employees cannot ‘identify the land’ from 
their records.” 


In other words, the identification which is the objective 
of the regulation is one which will, among other things, 
satisfy the Bureau’s needs and enable it “to process the 
application and administer the land.” (Margaret Prescott, 
60 LD. 341, 342 (1949).) In order to satisfy those needs, 
the regulation provided that a particular kind of descrip- 
tion “must” be provided. It must be a “metes and bounds 


*The Department has even held words other than must in the regula- 
tions to be mandatory. W. M. Vaughey et ano., A-27389 (Oct. 31, 1956) ; 
Blanche W. Sweeney, A-27339 (July 16, 1956); Pearl C. Baggett et ano., 
A-27188 (Dec. 13, 1955); E. A. Wight, 60 LD. 215 (1948). 


description connected with a corner of the public land sur- 
veys by course and distance.” Any description which is by 
metes and bounds but is not so connected can in no event 
be the kind of description or identification required by the 
regulation or the kind that satisfies the Bureau’s needs. 

That this was recognized early in the administration of 
the Mineral Leasing Act is made clear by the statement of 
Assistant Secretary Finney quoted by the Director (1957 
dec., pp. 3, 4) from Wagner v. Coffin and Bretschneider, A. 
4855 (Jan. 21, 1924; Supervisory Authority.) To repeat 
in part: 

“The requirement that applicants for permits for 
unsurveyed lands describe said lands in their appli- 
cations with reference to some corner of the public 
land surveys, has, however, been found to be a neces- 
sary regulation. : 

“There is no other feasible method whereby lands 
applied for may be segregated upon the plats and tract 
books of the local office, and any other rule would result 
in endless conflicting claims arising from the issuance 
of permits without knowledge of prior permits issued 
for the same land. * * * the probable legal subdivisions 
of the public land surveys as they will be when such 
surveys are extended, is the logical and most adaptable 
method known to the Department for identifying 
unsurveyed lands applied for, pursuant to the leasing 
act. ee o97 


While the latter part of the quotation refers to probable 
legal subdvisions, there is nothing in the decision which 
detracts from the significance or validity of the earlier 
statement on connection to a corner. In fact, in order to 
designate probable legal subdivisions, they must neces- 
sarily be related to a public land survey corner. Therefore, 
what was said about probable legal subdivisions neces- 
sarily also applies to connection to such a corner. 

See also C. W. Parcell et al., 61 I.D. 444 ( 1954) and the 
Director’s discussion of it. (1957 dec. p. 4.); Margaret 
Prescott, 60 I.D. 341, 342 (1949); and Anna L. Schramm, 
51 I. D. 303, 304 (1925): “The description furnished is, 
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therefore, uncertain and indefinite and for those reasons 
insufficient to afford a basis for segregation of the land 
upon the records.” 

At five places in his brief (pp. 6, 14, 15, 27, 32), Morgan 
refers to the posting of his offer on the tract book. The 
posting, he argues, shows that the land described in his 
offer was “identifiable in the Bureau’s records” and that 
the Bureau’s “record-keeping purposes” were satisfied. 

The absurdity of this argument is demonstrated, among 
other things, by the actual tract book posting which reads 
as follows: 


“Pt. Twps. 24 and 25 S. R. 30 E. O & G appin. 
036377 B.L.M. 1/27/54. Henry S. Morgan.’ 7 


This vague reference to part of two townships cannot con- 
ceivably be regarded as evidence that the particular land 
requested was identifiable in or from the plats, field notes 
or any other records of the Bureau.** Moreover, the tract- 
book notation cannot possibly be considered in any sense 
as satisfying the Bureau’s “record-keeping purposes”. 
Apart from other considerations, the only record-keeping 
purpose which might be relevant to Morgan’s argument 
would concern identification of the particular land 
requested. And that purpose certainly could not be satis- 
fied by the mere statement that it was part of the named 
townships.” 

There is no inconsistency between the Director’s state- 
ment of the purposes of the regulation and footnote 1 of 
the 1957 decision, pp. 5, 6, as claimed by Morgan. (Brief, 
p. 9.) The footnote in part states: 


“The lessee has the obligation to determine the 
actual position of the land described to avoid tres- 
passing on property not included in his lease.” 


"Tract Books, vol. 51, page 161, La, S. & E., La. Mer. 

* See Director’s 1957 decision, p. 3. 

*The townships and range numbers, as well as the meridian, were 
undoubtedly obtained by the tract-book personnel from Morgan’s appli- 
cation in the performance of the routine duty of making “notations” of 
“all applications” on the tract books. See 43 CFR, 1954 ed., 240.1(b). 
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That the lessee has the obligation thus defined, no matter 
how the land is described or identified in his offer, in the 
lease issued or in the Bureau records is obvious.” Hence, 
there is no inconsistency, as Morgan contends. Nor does 
the footnote represent anything new. It simply states what 
is and always must have been taken for granted.” 


Morgan sees something wrong in holding his application 
fatally defective because of his own failure to comply with 
an unambiguous regulation requiring connection with a 
survey corner, and holding the description in Wallis’ later- 
filed application, which did supply the connection and did 
comply with the regulation, to be proper. Such a result, he 
says, should be avoided. (Brief, pp. 10-17.) What he is 
saying actually “amounts only to a criticism of the basic 
act of Congress, which clearly provides that when public 
lands are determined to be available for non-competitive oil 
and gas leasing, the person presenting the first acceptable 
application must be awarded the lease.” J. L. Dougan, et al., 
A-26774 (Sept. 1, 1954). The race is not merely to the swift, 
but to the swift who comply with the requirements of 
statute and regulation. 

“In this case * * * involving a controversy over the leas- 
ing of particular lands, the very basis of a valid application 
is an accurate description * * * and precise compliance with 
the regulation requiring that the description of unsurveyed 
land be furnished by metes and bounds, connected with a 
corner of the public surveys by courses and distances must 
be required.” (Margaret Prescott, 60 I.D. 341, 342 (1949).) 
Morgan not only failed to satisfy the standard of precise 


*A factor not to be overlooked in this connection is that the United 
States does not, of course, warrant the title of its lessees. 

™Cf.: Columbian Carbon Co., Liss, 63 I.D. 166, 170, 171 (1956). 

* Morgan’s derogatory allusions to Wallis’ filing of applications after 
he did (Brief, pp. 3, 6, 10, 14, 22) are therefore unjustified and irrelevant 
as a matter of law. Moreover, Wallis actually learned of the availability 
for leasing of the land covered by his applications, not from the tract 
book or Morgan’s applications, but from the New Orleans office of the 
Corps of Engineers in December, 1953. He requested B. M. Dornblatt & 
Associates, Inc. to assist him in preparing descriptions in the same month, 
December, 1953. Morgan did not file his applications until January 27, 
1954. 
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compliance with the connection requirement; he failed to 
comply with it at all. 

Part IC of Morgan’s brief (p. 10 et seq.) again overlooks 
the fact that a primary purpose of the connection require- 
ment is to identify the land in relation to the Bureau’s 
needs, to its plats, field notes and records. A decision hold- 
ing the failure to supply the connection to be fatal certainly 
is consistent with that purpose. Besides, Morgan did not 
sufficiently identify the land in any sense. (I(a), supra.) 

Furthermore, the alleged difficulties about supplying 
the connection (Morgan brief, p. 12 et seg.) are conclusively 
refuted by Morgan’s own belated action, mentioned above, 
in amending his description after Wallis had filed his offer. 
In those amendments Morgan purported to supply connec- 
tions for each of his six parcels to corners of the Connelly 
survey, five to the same corner used by Wallis, all of which 
he finds so very objectionable now. What Morgan attempted 
to do too late, he could have done when he filed his offer. 
The decision of the Director is simply the inevitable con- 
sequence of Morgan’s own failure to comply with an unam- 
biguous requirement of the regulations. 

Finally, as shown in part V(a) hereof, Strom’s protest 
against Morgan’s offer constitutes an admission and con- 
cession that the offer is fatally defective and that Morgan 
is not entitled to a lease. 


The instructions on the offer form are consistent with the 
Director’s conclusion that the connection to a corner pro- 
vision of the regulations is mandatory. 


Morgan contends that a portion of paragraph 9 of the 
Genera] Instructions on the back of offer and lease Form 
No. 41158, Fourth Edition (Sept. 1953) confirms that 
“Gdentification of the land controls.” (Brief, p. 28.) In part, 
that paragraph is as follows: 


“9. The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: (a) 
The land description is insufficient to identify the lands 


eee 
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In making his argument, Morgan overlooks paragraph (g) 
of 43 CFR, 1954 Supp., 192.42, which, when he filed his 
offer, provided: 


“(g) An offer will be rejected and returned to the 
offeror, and it will confer no priority if it is not com- 
pleted in accordance with the regulations in Parts 191 


and 192 and the instructions printed on the lease form 
eee ” 


The fatal consequences described by (g) are to follow if 
the offer is not completed in accordance with both the regu- 
lations and the instructions. In other words, a failure to 
complete in accordance with either the regulations or the 
instructions is fatal. 

Paragraph (d) of 43 CFR, 1954 Supp., 192.42 provides 
that “Each offer must describe the lands * * * if not sur- 
veyed, by a metes and bounds description connected with 
a corner of the public land surveys by course and distance 
* °°” An offer which fails to describe unsurveyed lands 
by a metes and bounds description so connected is not com- 
pleted in accordance with said paragraph (d) and, there- 
fore, with Part 192. It follows that the fatal consequences 
specified in paragraph (g) must necessarily befall Morgan’s 
offer. 

Paragraph (d) does not expressly provide that the pre- 
scribed type of description must not only be used but that 
it must succeed in identifying the land. But such a provi- 
sion is necessarily implied from “offer” and “describe” in 
“Each offer must describe the lands” at the beginning of 
(d). A document which does not identify land cannot con- 
ceivably be said to “describe” it or even be an “offer” to 
take a lease. Moreover, as we have heretofore pointed out, 
we similarly do not see how any such document could pos- 
sibly be the basis of a preference right to a lease under 
30 U.S.C., sec. 226, since without identification of land it 
cannot be said to be an application for a lease.* 


* That identification has been regarded as essential without any explicit 
provision for it in statute or regulation is shown by such cases as Ernest 
W. Sawyer, Jr., A-26573 (Jan. 27, 1953), involving an application filed 
in 1943. 
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Nevertheless, it may be desirable to put applicants on 
express notice concerning the fatal effect of failure to 
identify the land, even if the methods prescribed by 
192.42(d) are followed. And this appears to be the purpose 
served by General Instruction 9. On the other hand, there 
was no such need for notice concerning the consequences of 
failure to comply with the express provisions of 192.42(d) 
prescribing the methods of description, since such failure 
clearly comes within the all-inclusive condemnation provi- 
sions of 192.42(g). 

Moreover, a description which fails to follow the methods 
prescribed by 192.42(d) is “insufficient to identify the 
lands” within the meaning of General Instruction 9. As 
the Director stated, those methods are prescribed by regu- 
lation in order, among other things, for the Department 
“to identify the land for its purposes”. (1957 dec., p. 3, 
1st par.) Unless the metes and bounds and the connection 
are provided, the description cannot be regarded as 
sufficient to identify the land for those purposes. Thus, 
Margaret Prescott, 60 I.D. 341, 342 (1949), held that a de- 
scription which does not follow those methods is not 
“accurate”, ie., sufficient. Similarly, in this case the Direc- 
tor properly held that the description contained in Mor- 
gan’s offer was “insufficient, under the regulation, to 
identify the land.” (1957 dec., p. 2, last par.) 

Finally, item 2 in the Special Instructions on the form 
of offer used by Morgan makes it clear and provides fur- 
ther notice that the connection and other description pro- 
visions of 192.42(d) are mandatory. In part it states: 


“The lands requested if surveyed should be described 
by legal subdivisions * * * and if unsurveyed, by 
metes and bounds connected by courses and distance 
with some corner of the public land survey. Where 
possible the approximate legal subdivisions of unsur- 
veyed lands should be stated.” 


“Should” in “should be described”, like “must” in 192.42(d), 
clearly expresses obligation.** And the unqualified use of 


*Town of Edgewater v. Liebhardt, 76 P. 366, 367, 32 Colo. 307 (1904); 
Fegan v. Lykes Bros. S.S. Co., 3 So. 2d 632, 635, 198 La. 312 (1941). 
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“should be described” is in contrast to the “Where pos- 
sible” qualification of “should be stated” in the next suc- 
ceeding sentence. Therefore, an offer which fails to comply 
with the said provisions of Item 2 of the Special Instruc- 
tions by omitting the connection to a corner would not be 
completed in accordance with the instructions, just as it 
would also not be completed in accordance with 192.42(d), 
and therefore with Part 192. A failure to complete in ac- 
cordance with either would be fatal under 192.42(g). 

It follows that the failure of General Instruction 9 ex- 
pressly to mention failure to comply with the express man- 
datory description provisions of 192.42(d), does not confirm 
that “identification of the land controls.” In fact, Morgan’s 
further argument that amended 192.42(g) retroactively ap- 
plied with the same effect as claimed for General Instruction 
9 is tantamount to an admission that General Instruction 9 
had no such effect.** 


43 CFR 192.42(g), as amended July 2, 1954, may not be 
considered in determining whether Morgan’s offer filed 
January 27,1954 was a proper one. And even if it could 
be considered, tt would not help him. 


Morgan also argues “That identification controls is con- 
firmed by 43 CFR 192.42(g), as amended July 2, 1954 (Cir- 
cular 1875, 19 F.R. 4191).” ** To take in account in adjudg- 
ing the validity of Morgan’s offer filed January 27, 1954, 
the said subsequently adopted amendment of the regulation, 
whether it be in terms of “confirmation” or otherwise, is to 
give the amendment a retroactive effect. 

New regulations or amendments of existing regulations 
are construed to have prospective effect only, in the absence 
of evidence of an intention to give them a retroactive effect. 
There is no evidence of an intention to give the amendment 


*Cf.: Barron Coop. Creamery v. Wickard, 140 F. 2d 485 (CCA 7, 
1945). 
* In part, the regulation, as amended, provides: 
“(g)(1) Except as provided in subparagraph (2) of this paragraph 
an offer will be rejected and returned to the offeror and will afford 
the applicant no priority if: (i) The land description is insufficient 
to identify the lands * * °.” 


564 


of 192.42(g) any retroactive effect. Thus, even if it were 
legally possible, the amendment would clearly not have any 
such effect.” 

But even if it be assumed arguendo that 192.42(g) as 
amended purported to have such an effect on any defective 
applications then pending before the Department, it could 
not legally do so and thus deprive a subsequent applicant, 
who was qualified and had complied with the regulations in 
effect when he filed his application, of his statutory prefer- 
ence right to a lease. For to do so would violate the pref- 
erence right provisions of section 17 of the Mineral Leasing 
Act (30 U.S.C., See. 226) and the established rules applied 
in their administration. That section provides: 


“When the lands to be leased are not within any 
known geological structure of a producing oil or gas 
field, the person first making application for the lease 
who is qualified to hold a lease under said sections shall 
be entitled to a lease of such lands without competitive 
bidding.” 


If the Department determines to issue an oil and gas lease 
for land not within such a structure, it is under a mandatory 
duty to issue a lease to the first qualified person who files 
a proper application for it2* An application which does not 
comply with the mandatory provisions of pertinent regula- 
tions in force when it ts filed is not a proper one and will 
not confer priority upon the applicant.” And, while an ap- 
plication which does not comply with such provisions of 
regulations, may be corrected by the applicant, it will be 


* Bowles v. Lake Lucerne Plaza, 18 F. 2d 967, 970 (5 CCA, 1945); 
Memorandum of Assistant Secretary re “Retroactive application of 43 
CFR 192.42(d), as amended, in Marion L. Sickles and Roy E. Sickles, 
Wyoming 016036, 016037 (Oct. 3, 1952); K. E. Saltgaver, 58 ID. 546, 
5AT, 548 (1943). Cf.: August A. Frymark, A-27162 (Sept. 12, 1955). 

='W. M. Vaughey, George W. May, A-27389 (Oct. 31, 1956); McKay v. 
Wahlenmaier, 226 F. 2d 35 (1955). 

* Arnold R. Gilbert, 63 LD. 328 (1956); W. M. Vaughey, George Ww. 
May, A-27389 (Oct. 31, 1956); Pearl C. Baggett, W. M. Vaughey, 
‘A-27188 (Dec. 13, 1955); Madison Oils, Inc. 62 1.D. 478 (1955); 
Transco Gas & Oil Corp. et al., 61 LD. 85 (1952); James Des Autels, 
60 LD. 513 (1951); McKay v. Wahlenmaier, 226 F. 2d 35 (1955). 
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effective for priority purposes only from the date when all 
the defects are cured.” 

As Morgan himself put it, these rules are “essential to 
fulfill the directive of section 17 of the Mineral Leasing Act 
(30 U.S.C. 226) that the first qualified applicant is entitled 
to a lease.” (Response to Show Cause, p. 17.) But that 
directive and those rules preclude the consideration of 
regulations adopted after an application has been filed in 
determining whether the person who filed it was the first 
qualified applicant." And this is the settled rule in the 
Department.*? 

Actually, the provisions of 192.42(g), as amended, are 
consistent with the conclusion that the connection provision 
of 192.42(d) is mandatory. Subparagraph (1) of paragraph 
(g) provides that, except as provided in subparagraph (2), 
“an offer will be rejected and returned to the offeror and 
will afford the applicant no priority if” it fails in certain 
specified respects. Subparagraph (2) provides that an offer 
“containing any of the following deficiencies will be ap- 
proved by the signing officer provided all other require- 
ments are met.” None of the deficiencies which follow 
relates to description. Therefore, an offer which fails to 
connect a metes and bounds description to a corner of the 
public surveys, as provided in 192.42(d), will not be ap- 
proved by reason of subparagraph (2). 


* Sidney A. Martin et ano., 64 I.D. 81, 85 (1957); W. M. Vaughey, 
George W. May, A-27389 (Oct. 31, 1956); Pearl C. Baggett, W. M. 
Vaughey, A-27188 (Dec. 13, 1955); James Des Autels, 60 I.D. 513 
(1951) ; Transco Gas & Oil Corp. et al., 61 I.D. 85 (1952); J. L. Dougan 
et al., A-26774 (Sept. 1, 1954). Witbeck v. Handeman, 51 F. 2d 450, 453, 
454 (5 CCA, 1931): “Although ordinarily the omission of an oath can 
be supplied later, when the oath is made a condition of priority or advan- 
tage over another the amendment [of an application for an oil and gas 
permit] will operate only from its date.” 

™ Morgan himself stated: “We are familiar with the established princi- 
ple that an applicant must satisfy the regulations in force at the time 
an application is filed.” (Response to Show Cause, p. 17.) 

= J. J. Newman Lumber Company et ano., A-27205 (Oct. 10, 1955); 
S. J. Hooper, Humble Oil and Refining Co., A-26861 (March 12, 1954) ; 
S. J. Hooper, 61 I.D. 346 (1954), Part I; Levi A. Hughes et al., A-26612 
(April 28, 1953); Frances R. Reay, A-22728 (March 20, 1941); Sidney 
A. Martin, C. C. Thomas, BLM 027325, 027029 (July 18, 1956). disposed 
of on other grounds in 64 I.D. 81, 86 (1957). 
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Subparagraph (1) does provide that the fatal conse- 
quences described in its opening clause will result if “(i) 
The land description is insufficient to identify the lands 
***” Morgan contends that because this provision does 
not say the offer will be rejected with loss of priority unless 
the metes and bounds description is connected to a public 
survey corner, 192.42(g), as amended, is “confirmatory of 
the preexisting intent of 43 CFR 192.42(d) that identifica- 
tion, not connection controls.” (Brief, p. 29.) But, as we 
have shown above in our discussion of General Instruction 
9, an offer which fails to deseribe by the methods specified 
in 192.42(d) should be and is regarded by the Department 
as insufficient to identify the land. In this view, a failure 
to connect to a corner is fatally defective under 192.42(g) 
(1) (i). 

Furthermore, the basic fallacy of this argument of Mor- 
gan’s is that he does not take into account both subpara- 
graphs of paragraph (g). From the absence of express 
mention of connection to a survey corner in subparagraph 
(1), he would have us draw the inference that the absence 
of connection is not fatal, that “identification controls.” 
But he overlooks the fact that by the same reasoning, from 
the absence of such mention in subparagraph (2), the di- 
rectly contrary inference flows. Under (1), the offer would 
not be fatally defective. But under (2) is would not be 
approved. Thus any such effect of subparagraph (1) as 
Morgan argues for is completely neutralized by subpara- 
graph (2). Hence, the question whether the failure to com- 
ply with the connection provision of 192.42(d) was fatal 
would have to be determined without any regard to said 
paragraph (g).** And applications filed before the existence 
of said paragraph (g) or any similar regulation or instruc- 
tion, and not complying with similar provisions of regula- 


=The Director said: “But since such a tie is a necessary part of the 
description, the omission is fatal to the offer under the express terms of 
43 CFR 192.42(g)(1)(i).” (1957 dec., p. 8.) 

*See the Director’s statement that the connection “requirement is that 
of the Secretary * * * and is mandatory upon this Bureau, since it is not 
listed in the regulations as a curable defect ° ° *.” (1957 dec., p. 8.) 
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tions concerning description, and other matters, have been 
held to be fatally defective.* 

The purpose of the July 2, 1954 amendment of 43 CFR 
192.42(¢) was to alleviate the fatal consequences of failure 
to comply with other provisions of 192.42. But those other 
provisions were a select few itemized in paragraph (2) of 
(g) and related only to rental payment, the 2560 acre limi- 
tation, the form of offer, and whether the offer was filled in 
by typewriting or in ink and printed. Though there had 
been numerous cases holding offers fatally defective for 
noncompliance with description provisions of regulations ** 
subparagraph (2) significantly does not allude to descrip- 
tion at all. 

In his brief (pp. 29, 30), Morgan refers to land descrip- 
tion as the only subject covered in 192.42(g¢)(1) which does 
not paraphrase or employ the language of the provision on 
the subject in 192.42(d) and (e), whereas “when a require- 
ment stated in 43 CFR 192.42(d) and (e) is intended to be 
mandatory, the identical language of the requirement is 
repeated or paraphrased in 192.42(g¢)(1). * * * If connec- 
tion were the test on par with identification, it would be 
recited in 192.42(g) as a basis for rejection without priority, 
just as every other requirement is paraphrased in 192.42 
(g).” 

But 192.42(g¢)(1) (iv) is on the subject of offers signed by 
agents, which is covered by 192.42(e)(3) and (4). Yet it 
does not paraphrase or include the language of the provi- 
sion in 192.42(e)(3) that each offer “shall” be accompanied 
by “evidence of the authority of the attorney in fact or 
agent” on behalf of non-corporate offerors. Similarly, 
192.42(g¢)(1)(v) deals with offers of minors and yet does 
not contain or paraphrase the language of the provision in 
192.42(d) that “an offer may not be filed by a minor.” 
Moreover, 192.42(e)(6) and (f) cover the subjects of the 
documents with which offers of associations and corpora- 
tions, respectively, “must be accompanied.” None of the 


* McKay v. Wahlenmaier, 226 F. 2d 35 (C.A., D.C., 1955); Ernest W. 
Sawyer, Jr., A-26573 (Jan. 27, 1953), and succeeding cases, footnote 5, 


page 8. 
* See footnote 5, page 8, supra. 
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provisions of either of these paragraphs is mentioned in 
any fashion in either subparagraph of 192.42(g). It thus 
clearly appears from these examples, conveniently omitted 
by Morgan, that the inferences he would have us draw are 
based on assumptions which simply do not accord with the 
facts. 

The Director was right in holding Morgan’s application 
fatally defective as to Parcels I through V because their 
descriptions were not connected to a corner of the public 
land surveys. 

sat 


The Wallis descriptions identify the land requested 
and do so in the required manner 


In his 1957 decision, the Director found the Wallis appli- 
cation BLM 042017 to be sufficient under the regulation to 
identify the land. 

The substance of Morgan’s alleged objections to the 
Wallis description (pp. 14 et seq.) should be judged in the 
light of two general considerations. For one, Morgan does 


not cite a single precedent or authority to support them. 
For another, on March 12, 1956, Morgan filed one amend- 
ment to his application.” That amendment contains a pro- 
vision for connection between his metes and bounds descrip- 
tion of his parcel VI and the most easterly corner of Section 
10, Township 24 South, Range 30 East, surveyed by G. F. 
Connelly and shown on the plat of that township, approved 
May 18, 1842. And Morgan has raised no objection to re- 
ceiving a lease of parcel VI with its description so 
amended.* On June 20, 1956, Morgan filed five other 
amendments to his application.” Each of the five amend- 
ments contains a provision for connection of his descrip- 
tions of parcels I through V, respectively, from the very 
same corner used by Wallis, the southeast corner of frac- 
tional section 3, same township and range. Thus, Morgan’s 


* Letter to Supervisor, Eastern States Office, dated March 8, 1956 
(BLM 036377) ; Director’s decision, p. 29. 

* Director’s 1956 dec., pp. 29, 34; 1957 dec., last paragraph; Ex Parte, 
The California Company, BLM 013997 (June 14, 1957). 

* Five letters to Supervisor, dated June 19, 1956 (BLM 036377). 
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own descriptions, as thus amended, are subject to the al- 
leged objections he raises against Wallis’ descriptions. 
These actions of Morgan as to his own descriptions con- 
stitute a concession that there is no merit to those alleged 
objections. 

Upon the basis of unsupported and unsubstantiated rea- 
soning which we find it difficult to follow, Morgan contends, 
as the heading on page 14 of his brief states, that “The 
Wallis descriptions do not identify the land if his words of 
connection are part of the descriptions.” 

As indicated in the 1956 decision (p. 26), the nearest and 
the only official public land survey in the area is the 1836 
survey of Township 24 South, Ranges 30 and 31 East, by 
G. F. Connelly, approved May 18, 1842. Wallis’ descriptions 
of five tracts are all connected with one of the corners of 
that survey, to wit, the southeast corner of fractional Sec- 
tion 3, Township 24 South, Range 30 East. (Morgan’s 
amended description of tracts I through V is similarly con- 
nected to the very same corner.) Plainly, a corner of a 
section on the official approved plat of the survey of a town- 
ship is a “corner of the public land surveys,” with which 
the metes and bounds description is required to be con- 
nected by 43 CFR 192.42(d). 

But Morgan apparently sees something objectionable in 
his assumption that no monument can be located at the said 
Section 3 Connelly corner (pp. 11, 12). (This assumption ex- 
tends to the corners designated by Morgan in the amend- 
ments to his offer.) In the first place, the regulation 
provides for connection with a corner, not a monument. 


““The ‘corners’ of the public land surveys are those that determine the 
boundaries of the various subdivisions which are represented on the official 
plat, i.e.—the township corner, the section corner, the quarter-scction 
corner, the meander corner.” Sec. 349, Manual of Instructions for the 
Survey of Public Lands, Bureau of Land Management, U.S. Gov’t Print- 
ing Office, 1947. 

“Compare use of “monument” rather than “corner” in Section (2) (a) 
and (b) in Circular 905, Oct. 15, 1923, 50 L.D. 155, 156 (1923); see 
quotation in Director’s 1956 decision, p. 27. 

Compare also provisions for monuments in section 13 of Mineral Leas- 
ing Act (41 Stat. 441), which made no allusions to survey corners or 
descriptions in permit applications, with section 4(d) of Circular 672, 
March 11, 1920 (47 L.D. 437) which did provide for descriptions in 
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“The term ‘corner’ is employed to denote a point determined 
by the surveying process, whereas the ‘monument’ is the 
physical structure erected for the purpose of marking the 
corner point upon the earth’s surface.” “ The existence of 
a monument at the corner in question is, therefore, wholly 
immaterial. In his 1956 decision (p. 29) and his 1957 deci- 
sion (p. 7) the Director in effect so held. 

In the second place, as to any corners in Township 24, 
Range 30, Morgan’s allusion to the absence of monuments 
is merely an assumption. Morgan refers (Brief, p. 11) to 
statements made by James L. Bradford in his notes of a 
survey of lands in “fractional townships 23 & 24 South of 
ranges 32 East—& fractional townships 24 South of Ranges 
32 & 33 Kast” (See Morgan’s Ex. 2, p. 1). The corner Wal- 
lis used was that of a section in township 24 South, Range 
30 East. As an aid to his survey of the said townships, 
Bradford sought to identify the south boundary of Town- 
ship 22 S., R. 32 E. as run by G. F. Connelly in 1836. But 
in doing so, as in making his actual survey, he did not come 
anywhere near Township 24 South, Range 30 East. And 
the letter of instructions from the Surveyor General to 
Bradford, quoted by Morgan (Brief, p. 11), merely speaks 
of “the probability that you will not find on the ground any 
of the old marks and posts * * *.” Even the report of 
George E. Jones of The California Company, submitted by 


chat = he ee pete me Oe SO ee 
permit applications, made no mention of monuments, but did state: “In 
order to properly identify unsurveyed lands, great care should be taken, 
and if practicable the metes and bounds description should be connected 
by course and distance with some corner of the public land survey.” Sec- 
tion 13 of the act and section 4(d) of the regulations respectively pro- 
vided for descriptions in different places, at different times, for different 
purposes, and in significantly different manners. The distinction between 
monuments and survey corners is clearly drawn. Nevertheless, Morgan 
illogically draws the opposite conclusion, and based on that fallacious 
conclusion and more of the same kind of reasoning, proceeds to build a 
house of cards of other fallacious conclusions. (Brief, pp. 18-22.) 

“See 349, Manual of Instructions for the Survey of Public Lands, 
Bureau of Land Management, U.S. Gov't Printing Office, 1947. The 
opinion in 52 L.D. 256 (1928), Rule for Monumenting Corners, etc., cited 
by Morgan (Brief, p. 19), merely holds that survey monuments, not 
survey corners, may be regarded as included among the “substantial 
monuments” to be placed by a permittee at the corners of the land for 
which a permit has been issued. 
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Morgan, contains no direct statement or evidence that there 
is no monument at the said southeast corner. 

There is no reason to believe that the position for the 
southeast corner of Section 3, Township 24 South, cannot 
in an appropriate manner be located or established on the 
ground. The inconclusive and ambiguous report of George 
kK. Jones of The California Company, submitted by Mor- 
gan, studiously avoids precluding the possibility. See, for 
example, pages 14-17 of his report. In that part of his re- 
port he describes an overlay method of locating positions, 
which involves the matching of physical features as of the 
time of the survey with physical features as of later times 
up to the present, shown on maps. Using that method, 
Norville E. Shearer of the Bureau has provided “a basis 
for the establishment” of a portion of the Connelly survey 
in The Review of Surveys in Ts. 22 & 23 S., Rs. 32 & 33 E., 
La. Mer., La., Nov. 5, 1956, June 10, 1957. And the Di- 
rector’s 1956 decision, p. 29, alluded to determining a posi- 
tion for a corner “from natural monuments or features.” 

On the modern Corps of Engineers’ map used by Wallis 
as a basis for his description, Connelly’s sections, including 
said Section 3, T. 24 S., and its southeast corner, are indi- 
cated. The location of them on that map was not based on 
either the James Bradford or Welman Bradford surveys, 
as Morgan and T. R. Strom appear to assume.** The method 
used by the Corps in fixing the location of those sections 
and that corner on its map, as we are informally advised 
by the Corps, was the same overlay method of matching 
identifiable physical features described by Jones and used 
by Shearer. 

Such an identifiable physical feature is, for example, 
Lighthouse Bayou. That bayou is shown on Connelly’s plat 
about two chains south of the end of his survey at sections 
10 and 11, T. 24 S., R. 30 E., which sections are relatively 
near section 3. On the current Corps map attached to Wal- 
lis’ offer, the Corps placed the end of Connelly’s chaining. 
about the same distance from the old bayou as it exists 


“ James Bradford’s activities in 1875 did not include T. 24 S., R. 30 E. 
and his survey did not include Southwest Pass. Cf.: State of Louisiana 
et al., A-27345 (March 4, 1957), p. 11. 
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today. Jones admits the matching in his report, pp. 15, 16, 
where he states: “Thus, the call for a bayou at the point 
where Connelly ended his chaining below the common cor- 
ner to sections 10 and 11, T-24-S, R-30-E, on the right 
descending bank of Southwest Pass seems to accord with a 
location of a bayou which is shown on the map of 1838 [of 
Delta of Mississippi, A. Talcott, Special Board of Engi- 
neers] and of a bayou shown on current maps.” This is 
given by Jones as an example of segments of Connelly’s 
survey which “check[s] out very well.” (p. 15.) 

In any event, the assertions on the subject of locating 
the position of the southeast corner of section 3 by Morgan 
and Strom to the contrary and their arguments based there- 
on are immaterial and do violence to elementary and well 
settled principles concerning the effect of an approved plat 
of survey. These are fully discussed and supporting prece- 
dents cited by the Director in his 1957 decision (pp. 5-8). 
Neither Morgan nor Strom dispute any of those principles. 
They may be summarized as follows. The power to make 
and correct surveys of public lands belongs exclusively in 
the Department. The official surveys are binding on every- 
one. “All the corners marked in the surveys * * * shall be 
established as the proper corners of sections or subdivisions 
of sections.” 43 U.S.C. 752. Scott K. Snively (On Petition), 
49 L.D. 583, 584 (1923). The corners as actually established 
are the true corners, even though found wrong by a later 
survey ‘‘* * * the corner of a government subdivision is 
where the United States surveyors in fact established it, 
whether such location is right or wrong.” O. O. Cooper et 
al., 59 I.D. 254, 257 (1946). The approved plat and field 
notes control even though the corner monuments cannot be 
found. And the plat controls over the field notes. From 
all this, it follows that until and unless the Department 
rescinds its approval of a survey, the adequacy of the sur- 
vey, or of a corner thereof as a tie to unsurveyed lands for 
which an offer is filed may not be questioned. (1957 dec., 


p. 7.) “ 


“For this reason, any such attempt to attack their adequacy as is 
contained in the Report of George E. Jones of The California Company, 
submitted by Morgan, must be di 
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For the same reasons, Wallis had the right to rely on, 
and use a corner of a subsisting, approved survey as one 
from which to connect his metes and bounds description as 
required by the regulation. Having done so, he cannot 
legally be deprived of his statutory preference right, which 
vests as of the time of the filing of his offer, by any subse- 
quent action of the Department concerning the location of 
the corner he used.** Even a subsequent resurvey could not 
legally have that effect.** 

As the Director pointed out in his 1957 decision (p. 7): 


‘“Much of the land included in the Connally survey 
in the vicinity of the land is under oil and gas lease. 
(This includes BLM 013997, now held by The Califor- 
nia Company. This lease includes Connally sections 
and uses Connally corners as points of beginning.] It 
cannot be successfully contended that these leases are 
not be recognized in terms of the (official) Connally 
surveys. Since they must be so recognized, unsurveyed 
lands should be leased conformably with these leased 
descriptions.” 


We fail to see either validity or pertinence in Morgan’s 
discussion of “the relationship between Wallis’ tract and 
the Bureau’s official records.” (Brief, pp. 15-17.) His 
criticism of Wallis’ description in this regard too, applies 
equally to Morgan’s own amendments of his descriptions 
filed after Wallis filed his offer. 

In the course of preparing the descriptions for his offer, 
Wallis obtained from the Corps of Engineers, the agency 
having primary jurisdiction over the area and an indispu- 
tably reliable and official source, copies of its modern up-to- 
date map of the area, showing complete geodetic control 
lines. It is believed that the Corps uses that map, among 


“«e © © the United States is bound as respects vested rights.” (Direc- 
tor’s 1957 decision, p. 7.) 

“See Sections 392, 393, 437, Manual of Instructions for the Survey 
of the Public Lands, G.P.O., 1947; Ward v. Rodriguez, 43 N.M. 191, 
88 P. 2d 277, cert. denied 307 U.S. 627 (1939); Missouri Pac. R. Co. v. 
Sale, 197 Ark. 1111, 127 S.W. 2d 133 (1939); Hickman v. Jones, 106 
Neb. 466, 183 N.W. 980 (1921). 
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other things, to check applications for leases. The map por- 
trays topography, latitude parallels and longitude me- 
ridians, overbank elevations and contours, the sections 
surveyed by Connelly, and the approximate subdivisions of 
the unsurveyed areas. In its preparation, the Corps un- 
doubtedly used and correlated all available, pertinent in- 
formation, including the Connelly plat and field notes, 
“official records before the Bureau.” (Morgan brief, p. 15.) 

Wallis based his metes and bounds description on that 
correlated map, connected the description by course and 
distance to the southeast corner of section 3, which was 
surveyed by Connelly and is shown on the map; attached a 
copy of the map to his application and indicated on it the 
land requested by shading in green. The shading of the 
land requested on the map constituted an absolute fixing 
of its location, since no other place upon the earth’s surface 
could be its counterpart. Upon the basis of geodetic control 
and other data shown upon the map, any competent sur- 
veyor could mark its boundaries upon the ground. 

To the extent that Wallis’ descriptions refer to the ap- 
proximate legal subdivisions indicated on that Corps map, 
he was, among other things, complying with one of the 
Special Instructions on the reverse side of the Offer to 
Lease and Lease Form No. 4-1158, Fourth Edition (Sept. 
1953), used by him. That instruction, contained in the para- 
graph headed “Item 2.” is as follows: “Where possible the 
approximate legal subdivisions of unsurveyed lands should 
be stated.” 

Morgan himself states that Wallis’ “* * ° metes and 
bounds descriptions alone identify the land ° °°.” (Brief, 
p. 23; see also Response of Morgan to Order to Show Cause, 
p. 27.) Surely Morgan is not arguing that the Wallis de- 
scriptions are objectionable merely because one may iden- 
tify the land from a part of them. As long as the descrip- 
tions, as a whole or in part or both, identify the land and 
also comply with the pertinent requirements of the regula- 
tions, including the connection requirement, there can be 
no proper basis for objecting to them. 

Obviously, Wallis could not use as the basis for his metes 
and bounds description the plat of Connelly’s 1836 survey 
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of Township 24 South, Range 30 East. The land requested 
by Wallis is not indicated on that plat; it was not even in 
existence in 1836. While the 1898 Engineer’s map which 
Morgan used is for all practical purposes no better in this 
respect than the Connelly plat, even he did not use Con- 
nelly’s plat for his metes and bounds description. Wallis 
did use as the basis for his metes and bounds descriptions, 
the best available modern up-to-date map of the Corps of 
Engineers. The land requested by Wallis as well as Section 
3 of Township 24 South is shown on that map. 43 CFR 
192.42(d) requires not only a metes and bounds description, 
but one connected with a corner of the public land surveys 
by course and distance. It not being possible to describe 
the land by metes and bounds according to the Connelly 
plat, it being possible to so describe the land only on the 
basis of the kind of modern map the Corps of Engineers 
provided, Wallis connected his metes and bounds descrip- 
tions to the southeast corner of section 3, which owes its 
official existence to and is shown on the approved Connelly 
plat; and for the purpose of stating the course and distance 
from the said corner to the beginning of his metes and 
bounds descriptions he had no other logical and reasonable 
choice but to follow the Corps map on which both section 
3 and the land requested are shown.*’ It would be unrea- 
sonable and strange indeed to hold Wallis to a higher stand- 
ard of accuracy than the Corps used in making its map. 

That Wallis was following the Corps map in stating the 
said course and distance is made clear by the introductory 
statement of Exhibit A of Wallis’ application. It is there 
said that each of the descriptions of the five tracts that 
follow are connected with the southeast corner of section 3 
as shown on the official Connelly plat, but that “in all other 
respects,” each of the tracts is described according to the 
attached map. The phrase “in all other respects” includes 
the course and distance between the corner and the begin- 
ning of the metes and bounds descriptions. 

43 CFR 192.42(d) does not prescribe how the connection 


“Course and distance are generally regarded as subordinate and yield 
to other means of identification. Ernest W. Sawyer, Jr., A-26573 (Jan. 
27, 1953); Marco Island, 51 L.D. 322 (1926). 
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to a corner by course and distance is to be made. It merely 
provides that it must be made. Wallis described the land 
by metes and bounds and he made the connection, and he 
did so in the only manner which clearly identified the land. 
The regulation did not and reasonably could not require 
more. 

All of Morgan’s alleged objections to the Wallis descrip- 
tions in BLM 042017 are baseless and should be overruled. 


III 


With respect to the acquired land applications, Morgan’s 
motion for the exercise of supervisory jurisdiction and 
to consolidate with A-27529 should be denied. 


In his 1956 decision (pp. 1, 2, 24, 34), the Director also 
considered the acquired land applications of Morgan (BLM 
—A 036376) and of Wallis (BLM-A 037435 through 037439). 
These applications were before him by way of Wallis’ ap- 
peal from the decision of the Supervisor of the Eastern 
States Office, dated April 26, 1955, dismissing Wallis’ pro- 
test against Morgan’s application. Having concluded that 
the land involved was public and not acquired land, the 
Director held that the acquired land applications of both 
Morgan and Wallis were “subject to rejection.” (Pp. 24, 
25, 34.) However, the decision gave all parties 30 days “in 
which to show cause, and to submit evidence and briefs, if 
they desire, why action should not be taken in accordance 
with the views expressed herein.” (p. 34.) 

In Wallis’ response of September, 1956 to the said order 
to show cause, part 2 on page 4 referred to the acquired 
land applications as follows: 


“As the applicant under BLM-A 037435 through 
037439 and as the protestant against Morgan’s appli- 
cation BLM-A 036376, Wallis preserves his rights and 
repeats as if herein set forth in full the contents of the 
Brief of Appellant and the Appellant’s Brief in Rebut- 
tal in Wallis v. Morgan (BLM-A 036376, BLM-A 
037435-037439).” 


Morgan, however, made no such or any other response to 
the order to show cause respecting his BLM—A 036376. In 
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the letter to the Director, dated August 23, 1957, written 
on behalf of Morgan, references are cited as evidence of a 
response by Morgan. These references are to page 2, and 
the final paragraph at page 32 of his initial response of 
September, 1956, and to pages 9 and 10 of his final response 
to Wallis’ reply. But there is nothing in any of these refer- 
ences which can conceivably be regarded as such a response 
to the order to show cause. Though this was pointed out in 
our letter to the Director, dated September 6, 1957, the 
letter to the Director written on behalf of Morgan, dated 
September 11, 1957, merely states in this regard: “As set 
out in our letter of August 23, 1957, to you we have re- 
sponded to the order to show cause.” (p. 2.) 

Morgan showed no cause “why action should not be taken 
in accordance with the views expressed” in the 1956 decision 
concerning BLM-A 036376. In fact, he did not even pur- 
port to show any such cause. By remaining silent and 
showing no cause, Morgan necessarily acquiesced in the Di- 
rector’s conclusion that BLM-A 036376 was subject to re- 
jection. He thus abandoned any rights with respect to that 
application just as effectively as if he had filed a with- 
drawal of it or had failed to appeal from a final decision of 
the Director rejecting it.“ 

Morgan having thus abandoned his rights respecting that 
application, the Director was right in finally rejecting it 
and closing the case as to it. It necessarily follows that 
Morgan has no basis for asking ‘and no standing to ask for 
any relief concerning the application, by way of his motion 
for the exercise of supervisory jurisdiction and to consoli- 
date with A-27529, or otherwise. That motion should there- 
fore be denied, on these grounds, apart from any others. 

In any event, there is no merit to Morgan’s motion re- 
specting BLM—A 036376. In point I of his brief in support 
of his motion, Morgan expresses doubt whether the doctrine 
of U.S. v. Louisiana, 339 U.S. 699 (1950) extends to lands 


“John R. Moran et ano., A-27463 (Oct. 21, 1957), failure to show 
cause or appeal; Brookhaven Oil Company, A-27459 (July 29, 1957) ; 
Eugene J. Bernardini et al., 62 I.D. 231, 235, 236 (1955); Charles D. 
Edmonson et al., 61 I.D. 355 (1954); Sun Oil Company et ano., 61 I.D. 
391, 396, 397 (1954), withdrawal of application; The Texas Co. et al., 
61 I.D. 367, 372, 373 (1954); Jeanette L. Luse et al., 61 I.D. 101 (1953). 
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of the character covered by the lease offers. But he does 
not take a position on the resolution of the alleged doubt, 
one way or the other. Merely thus to assert a doubt is of 
no legal significance whatever. For this reason, among 
others, Point I has no point. 

In Point II of his brief (p. 5) Morgan in any case as- 
sumes for purposes of “this presentation” that under the 
doctrine of U.S. v. Louisiana, the United States does hold 
original title to the lands under discussion. He then argues 
in Point II that even though the lands have always been 
public lands and have never been conveyed by the United 
States, they nevertheless became and permanently remained 
“acquired” lands within the meaning of the said act, merely 
because the land to which they accreted were erroneously 
“purchased” and for a time erroneously “treated” as “ae- 
quired” lands. There is no substance to this view. 


(a) The argument is analogous to the one made and re- 
jected in U.S. v. California, 332 U.S. 19, 39, 40 (1947), the 
companion case to U.S. v. Louisiana, supra. In California, 
title to the submerged coastal lands was held to be in the 
United States, even though officials of the United States 
had taken action “consistent with the belief * * * [on their 
part] at the time that California owned all, or at least a 
part of the three-mile belt. This belief was indicated 
{among other things] in the substantial number of instances 
in which the Government acquired title from the states to 
lands located in the belt * * *.” (332 U.S. 39, 40.) See also 
Solicitor’s Opinion on Property along Intracoastal Canal, 
64 L.D. 327, 328 (1957). 

(b) Morgan filed his acquired land application long after 
the Attorney General who approved the Jurgen’s “acquisi- 
tion” and commenced condemnation proceedings concerning 
the Jurgens land had in effect been repudiated by the later 
Attorney Generals who commenced and prosecuted U.S. v. 
Louisiana and by the Supreme Court which upheld their 
position. 

(c) The erroneous ‘‘purchase’’ and ‘‘treatment”’ in any 
event covered the Jurgens land, not the land here involved. 

(d) BLM-A 015383 covers the Jurgens land and is held 
by The California Company, Morgan’s optionee of, and the 
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real party in interest in BLM-A 036376. That Company 
acquiesced in the substitution of a public land lease nunc 
pro tunc as required by the Director. The fact that it pre- 
served its rights to an acquired land lease or was permitted 
to do so does not indicate doubt on the Bureau’s part. 
(Morgan Brief on Motion, pp. 12, 13.) 

(e) There is nothing in the language or legislative his- 
tory of the Mineral Leasing Act for Acquired Lands which 
evidences an intent to regard public lands never privately 
owned ® as acquired lands merely because of erroneous 
actions of officials of the United States based on the as- 
sumption that they were privately owned. It is inconceiv- 
able that merely because of a transaction by which the 
United States actually acquired nothing, public lands should 
thereafter be regarded as having been acquired for any 
purpose or that Congress should have so intended in the 
absence of an explicit direction. On the other hand to issue 
an oil and gas lease of public land under the Acquired 
Lands Act would violate the Mineral Leasing Act of Feb- 
ruary 25, 1920, as amended, which covers only public land * 
and requires that oil and gas deposits therein “shall be 
subject to disposition in the form and manner” therein pro- 
vided. (30 U.S.C. 181.) 

(f) The horrible difficulties of applicants conjured up 
by Morgan are rendered meaningless by his own actions. 
There is nothing to prevent an applicant from filing both 
public land and acquired land applications when in any 
doubt, just as Morgan himself did in this case. 


For these reasons, among many others which might be 
mentioned, Morgan’s argument in Point II of his Brief in 
Support of the Motion can provide no basis for holding the 
lands involved to be acquired lands within the meaning of 
the Mineral Leasing Act for Acquired Lands. 

Morgan’s Motion as to BLM-A 036376 should therefore 
be denied. 


“Cf.: J. Jerome A. Caracas et ano., A-26262 (Sept. 25, 1951). 

"40 Op. Atty. Gen. 9 (1941); 34 Op. Atty. Gen., 171 (1924); Solici- 
tor’s Opinion on Mineral Leasing Act, 60 I.D. 26, 27 (1947) ; Justheim v. 
McKay, 229 F. 2d 29 (1956). 
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IV 


In the exercise of the supervisory authority of the Secre- 
tary, Wallis’ request of September 6, 1957 to the Director 
concerning his acquired land applications BLM-A 037435 
through 037439 should be granted. 


In his 1956 decision, the Director stated that Wallis’ said 
acquired land applications were “subject to rejection” (pp. 
24, 35), subject to Wallis’ right to show cause (p. 34). It 
said nothing about an appeal to the Secretary. In Wallis’ 
response of September 1956, to the order to show cause, he 
said (part 2, p. 4): 


“As the applicant under BLM-A 037435 through 
037439 and as the protestant against Morgan’s appli- 
cation BLM-A 036376, Wallis preserves his rights and 
repeats as if herein set forth in full the contents of the 
Brief of Appellant and the Appellant’s Brief in Rebut- 
tal in Wallis v. Morgan (BLM-A 036376, BLM-A 
037435-037439.” 


In the first paragraph of his 1957 decision, the Director 
stated that his 1956 decision held the acquired land appli- 
cations for rejection “subject to the right of the parties to 
show cause or appeal.” The reference to appeal is plainly 
in error since the 1956 decision said nothing about appeal, 
it merely held those applications to be “subject to rejection” 
and that conclusion was subject to the right to show cause; 
a posture inconsistent with the taking of an appeal. In that 
same first paragraph of the 1957 decision, the Director went 
on to state that neither party had “responded with respect 
to this holding and the decision as to BLM-A 036376 and 
037435 through 037439 has become final and those offers 
are finally rejected and the case as to them is closed.” As 
we have shown in part III of this brief, this statement and 
conclusion of the Director was right as to Morgan’s BLM-A 
036376. But they were clearly wrong as to Wallis’ said ap- 
plications. Wallis did respond “with respect to the hold- 
ing”; his response appears above. Therefore there was no 
basis for holding as to Wallis’ said application that the 
1956 decision “had become final and those offers are finally 
rejected and the case as to them is closed.” 
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In the letter of September 6, 1957 to the Director, written 
on behalf of Wallis, it was requested that the 1957 decision 
“should be modified to indicate that Wallis did respond to 
the order to show cause as aforesaid and that the case as 
to BLM-A 037435 through 037439 is not ‘closed’, and such 
appropriate further action should be taken as will preserve 
Wallis’ rights under his last mentioned applications.” The 
Director did not dispose of this request but referred it to 
the Solicitor, presumably to be appropriately considered as 
an incident of Morgan’s appeal, A-27529. In any event, 
Wallis hereby requests that his letter of September 6, 1957 
and his above quoted response to the order to show cause 
be so considered in the exercise of the Secretary’s super- 
visory authority. 

Vv 


T. R. Strom 


Strom filed his protest, request and motion on September 
19, 1957. In the titles of that document and in his brief he 
refers to six applications filed by him, BLM 042877, 042878, 
042880, 043259, 043260 and 043261. But in his brief, p. 15, 
footnote 4, he states that BLM 042880 and 043261 are not 
in conflict with the Morgan or Wallis offers. 

Strom’s BLM 042877 and 042878 were filed on July 10, 
1956; BLM 043259 and 043260 on October 16, 1956. The 
later pair of applications apparently attempts to describe 
substantially the same lands as those attempted to be de- 
scribed in the earlier pair. (Strom brief, p. 15, footnote 4.) 

The said protest, request and motion, and the brief filed 
in support thereof, take the position that the public domain 
offers of both Morgan and Wallis involved in this appeal 
are insufficient to identify the lands as required by 43 CFR 
192.42(d) and 192.42(g)(1)(i). In a Statement as to Ac- 
quired Land Applications, dated December, 1957, and filed 
with the said brief, Strom as the applicant under BLM-A 
045283 and 045284 filed September 25, 1957, adopts the same 
position concerning Morgan’s BLM-A 036376 and Wallis’ 
BLM-A 037435 through 037439, as he takes concerning their 
public land offers. 

In the case of both the public land and acquired land 
offers, Strom’s offers were filed after Wallis’ offers. 
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V (a) 


Strom’s protests against Morgan’s offers and Morgan’s 
adverse position with respect to Strom’s offers constitute 
admissions and concessions that the offers of both Strom 
and Morgan are fatally defective and that neither is 
entitled to a lease. 


On the basis of indisputable evidence, set forth below, it 
is evident that the interest of Morgan and Strom in their 
respective offers is purely nominal and formal, and that for 
all practical purposes the real party in interest in the offers 
of both Morgan and Strom is The California Company. 


(1) Submitted herewith as Exhibit A are photocopies of 
10 options recorded in the office of the Clerk of Court of 
the Parish of Plaquemines, Louisiana. In each case, The 
California Company is the optionee. The options respec- 
tively cover Morgan’s offers BLM 036377 and BLM-A 
036376, and Strom’s offers BLM 042877, 042878, 042880, 
043259, 043260, 043261 and BLM-A 045283 and 045284. In 
each case, the option is dated about two weeks after the 
date of filing of the offer involved; the consideration for 
the grant of the option is stated to be a sum which is a nomi- 
nal amount in excess of the amount paid to the Bureau on 
filing the offer; even this consideration is to be returned 
on a pro rata basis as to any land for which a lease is not 
issued; ** and the other provisions of the options respec- 
tively granted by Morgan and Strom are substantially the 
same. 

(2) The attorney for Morgan has been the attorney for 
The California Company in the proceedings respecting 
leases BLM 013997 and BLM-A 015383, discussed in the 
Director’s 1956 decision. He also represents the company 
in Wallis v. The California Company, A-27547, involving 
its slant well drilling permit BLM-A 039136. His office is 
in Washington, D.C., where The California Company, Mor- 
gan and Strom also have offices. In the Washington tele- 


“ Morgan’s offers, 12 days; Strom’s BLM 042877, 042878, 042880, 13 
days; Strom’s BLM 043259, 043260, 043261, 15 days; and Strom’s BLM- 
‘A 045283, 045284, 12 days. 

"Section 9, Morgan options; section 5, Strom options, 
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phone directory for August, 1957, Morgan is listed as being 
in the insurance business(“ins”) and Strom as being an 
accountant (“CPA”). 

(3) Submitted on behalf of Morgan in this case with his 
attorney’s letter of March 18, 1957 to the Director was the 
report of George E. Jones on the southeast corner of frac- 
tional section 3. On page 1 of the report Mr. Jones states 
that he is supervisor of surveying operations for The Cali- 
fornia Company. Morgan relies on the report (brief, pp. 7, 
11) ; so does Strom (brief, p. 5). 

(4) A copy of Strom’s protest, request and motion was 
received by Wallis’ attorney on September 20, 1957, via 
certified mail, return receipt requested. The envelope in 
which it arrived bears a Washington, D.C. postmark; in the 
upper left hand corner is the typed post office box address 
of Strom’s attorney, “Box 36, Rawlins, Wyoming”; and it 
bears the label, “Certified Mail No. 753345.” The postmark 
indicates “Sep.” and “1957,” the day is not visible; but in 
his Certificate of Service in the Department’s files, Strom’s 
attorney states that it was mailed on September 19, 1957. 
A photocopy of the envelope is submitted herewith as Ex- 
hibit B. 

In the said Certificate of Service, Strom’s attorney also 
states that he mailed a copy of the document on September 
19, 1957 by certified mail to Morgan’s attorney. The receipt 
thereof, attached to Strom’s attorney’s letter of September 
26, 1957 to the Secretary in the Department’s files, bears 
the certified mail number 753346. 

Attached to Morgan’s attorney’s letter of September 11, 
1957 to the Director in the Department’s files is the en- 
velope in which it was received. The date on the postmark 
is September 11, 1957. And the envelope bears the “Certi- 
fied Mail No. 753344.” A photocopy of that envelope is 
submitted herewith as Exhibit C. 

Thus, the said envelope emanating from Morgan’s attor- 
ney bears the number immediately preceding the numbers 
identifying the two pieces of mail emanating from Strom’s 
attorney eight days later; respectively 753344, 753345 and 
753346. 

Besides said item 753344, there are eleven other items of 
mail originating with Morgan’s attorney and relating to 
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these proceedings, each of which is identified bya six digit 
certified mail number which is less than 753344 by not more 
than 32, as follows: 


753339—to Secretary; envelope postmarked August 23, 
1957, with letter of same date enclosing copy of 
request for extension re BLM 036377 and 042017. 

753337—to Wallis’ attorney; see photocopy of envelope 
which came with copy of letter to Secretary, 
dated September 20, 1957, re A-27529, submitted 
herewith as Exhibit D. 

753336—to Wallis, and 

753335—to Wallis’ attorney; for both, see receipt cards 
with Morgan’s attorney’s letter of September 3, 
1957, to Director re BLM-A 036376 et al; for 
753335, see also photocopy of envelope, sub- 
mitted herewith as Exhibit E. 

753325—to Secretary ; see envelope postmarked August 2, 
1957, with letter of same date re BLM-A 036376 
et al. 

753319—to Secretary, 

753318—to Wallis’ attorney, and 

753317—to Wallis; for three, see envelope and receipt 
ecards with letter of August 14, 1957 to Secretary 
re A-27529; for 753318, see also photocopy of 
envelope submitted herewith as Exhibit F. 

753314—to Wallis; see receipt card with letter of August 
12, 1957, to Secretary re BLM-A 036376 et al. 

753313—to Secretary, and 

753312—to Wallis’ attorney; for both see envelope and 
receipt card with letter of August 7, 1957 to 
Secretary re A-27529; for 753312, see also photo- 
copy of envelope, submitted herewith as Exhibit 
G. 


The coincidence of the use of so closely related numbers 
in mail originating with both Morgan’s and California’s 
attorney and Strom’s attorney should be considered in the 
light of two factors. The first is that upon request the post 
office supplies members of the public with batches of blank 
forms of numbered certified mail receipts and envelope 
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labels. The undersigned has himself obtained such batches. 
If a sender does not wish to have the receipt postmarked, 
he can mail a letter by certified mail without presenting it 
to a postal employee. (See back of POD Form 3800, July, 
1955.) The second factor is that it is not likely that three 
pieces of certified mail sent from Washington, D.C., two 
of which are mailed eight days after the first, would some- 
how bear three consecutive numbers (753344, 753345, 
753346) if the receipts and number labels for them were 
obtained from the post office when respectively presented 
for postmarking and mailing. And similar inferences may 
be drawn with respect to the above mentioned eleven items 
of mail from Morgan’s attorney. 

Note should also be taken of the identical form of the 
typewritten name, title and address of the addressee on 
Exhibits, B, D, E, F and G. 

The foregoing evidence with respect to the options, the 
representation of Morgan and The California Company, the 
Jones report, and the certified mail, demonstrates that 
Morgan and Strom are merely the fronts for The Califor- 
nia Company. The voices are the voices of Morgan and 
Strom, but the hands are the hands of The California 
Company. In similar circumstances, the veil of appearance 
has been pierced and the real party in interest treated as 
the applicant. So treated in this case, we have the spec- 
tacle of The California Company in the guise of applicant 
Strom protesting against the applications of The Calli- 
fornia Company in the guise of applicant Morgan; and the 
California Company in the guise of applicant Morgan 
taking a position adverse to the applications of The Cali- 
fornia Company in the guise of applicant Strom (Appel- 
lant’s Brief, A-27529, pp. 3-5, 32). 

In this light, it is evident that the adverse positions of 
Strom and Morgan against each other must be regarded as 


" McKay v. Wahlenmaier, 226 F. 2d. 35, 43, part III (1955); Antonio 
Di Rocco et al., A-26434 (1952); Yakutat Development Company et al., 
63 I.D. 97, 98, 100 (1956). See Report of a Subcommittee of Senate 
Committee on Interior and Insular Affairs, 84th Cong., 2nd Session, on 
The Investigation of Oil and Gas Lease Practices, January 31, 1957; 
pp. 7-9. 
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admissions and concessions that the offers of both of them 
are fatally defective and that neither of them is entitled 
to a lease. 

V (b) 


Strom’s protest against Wallis’ BLM 042017 
is without merit 


With respect to Wallis’ BLM 042017, the positions of 
Strom and Morgan are substantially the same. Therefore, 
all of part II, p. 36 et seqg., and page 24 of part I hereof are 
here incorporated by reference in answer to Strom’s protest 
and brief. We need merely add what follows. 

Strom cites Cox v. Hart, 260 U.S. 427 (1922) and Hart v. 
Cox, 42 L.D. 592 (1913). (Brief, pp. 6-8.) But those deci- 
sions cannot help him. Apart from other considerations, 
there Congress had ordered a resurvey by an act which 
the Supreme Court held “annulled and abandoned” the 
survey and was a legislative declaration that the lands 
were unsurveyed (260 U.S. 436, 438). And the Depart- 
ment’s decision states that the lands had been “recognized 
and considered by virtue of office telegram “G” of March 
31, 1906, as having the status of unsurveyed lands pending 
the filing of plat of resurvey * ° *.” (42 L.D. 593.) No such 
actions by Congress or the Department have been taken in 
this case.“ For a statement of the applicable law, with 
which the Hart decisions are not inconsistent, see pages 40, 
41, supra. 

The arguments of Strom (brief, pp. 9-11) concerning 
Wallis on metes and bounds are without substance. Halvor 
F. Halbeck, 62 ID. 411 (1955). As here, that case involved 
a description of unsurveyed land in an oil and gas lease 
offer and the same provision for a metes and bounds 
description in 43 CFR 192.42(d). Such a description in no 
material respect different than Wallis’ was there held to be 
proper. 

As we have heretofore stated, the references by Wallis 
in his descriptions to the approximate legal subdivisions 
indicated on the Corps map attached to his application was, 


“Strom himself appears to recognize the distinction. See his brief, 
page 8, last sentence, first paragraph. 
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for one thing, in compliance with Item 2 of the Special 
Instructions on the required offer Form No. 4-1158 used 
by him: “Where possible the approximate legal sub- 
divisions of unsurveyed lands should be stated.” In addi- 
tion, those references are a convenient and unambiguous 
way of identifying parts of the metes and bounds descrip- 
tion. (See pages 41-44, supra.) From the point of view of 
both these factors, just how the Corps arrived at the 
approximate legal subdivisions on its map or on what the 
Corps based them is entirely immaterial. What is material 
is that they are on the map and that they were placed there 
by the Corps. 

The objections of Strom to the description in Wallis’ 
BLM 042017, like those of Morgan, are without substance 
or validity. His protest against that offer should be 
overruled. 


V (e) 
Strom’s public land offers should be rejected 


The Director has determined that Wallis’ descriptions in 
BLM 042017 do comply with the regulations, while Mor- 
gan’s in BLM 036377 do not. He thus held that Wallis is 
the first qualified applicant for a lease of the land requested 
by him, and hence the applicant having a preference right 
to that lease under 30 U.S.C. 226. In this light, Wallis’ 
preference right would in no way be affected by Strom’s 
public land offers, which were filed after Wallis’ offer, 
regardless of whether or not Strom’s offers are defective. 
If, therefore, the Secretary agrees with the conclusions 
of the Director as aforesaid, there will be no need for con- 
sidering whether Strom’s offers are otherwise bad. 

However, Strom’s public land offers should in any case 
be rejected. In the first place, as we have shown in part 
V (a), p. 53, supra, Morgan’s adverse position with respect 
to Strom’s offers constitute an admission and concession 
that they are fatally defective and that Strom is not entitled 
to any lease. 

In the second place, none of Strom’s descriptions is con- 
nected with a corner of the Connelly survey, covering the 
nearby Southwest Pass area. They are all purportedly 
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connected with the lower front corner of Lot 18, T. 23 S., 
R. 32 E., as shown on the plat of the James Bradford 1875 
South Pass survey of Ts. 22 & 23 S., R. 32 E. Moreover, 
none of his connections is less than 74,521 feet from said 
corner to the point of beginning. In the Southwest Pass 
area of the Connelly survey, leases and patents have been 
issued based on the Connelly survey.* The land covered 
by the applications involved herein is in the Southwest 
Pass area south of the Connelly survey and relatively near 
areas so leased or patented. From the point of view of the 
Bureau’s needs and the interests of lessees and patentees, 
it must do all it can to avoid issuing leases or patents which 
conflict. Such conflicts cannot be avoided if in a particular 
area, some dispositions are based on a nearby survey, 
while others in the same area are based on another survey, 
more than fourteen miles away. Moreover, conflict and 
confusion are all the more inevitable because Mr. Shearer 
in his Review of Surveys, supra, concluded that James 
Bradford’s “reestablished position for the line between Ts. 
22 and 23 S., R. 32 E., is approximately 21 chains north of 
the same line as originally established by Comnelly.’’ (pp. 
7,8.) From the point of view of the Bureau’s and the public 
needs, the satisfaction of which are among the objectives 
of the connection requirements, Strom’s descriptions are, 
therefore, no better than Morgan’s which did not even pur- 
port to provide a connection. See pp. 21-23, supra. 
As the Director said in his 1956 decision, pp. 26, 27: 


“There is but one survey of this area ° * * the town- 
ship survey made by G. F. Connelly * * * is the only 
public land survey of T. 24 S., Regs. 30, 31 E., La. M., 
which could establish any public land corners. Con- 
sequently, in order for a metes and bounds description 


“In his 1957 decision, p. 7, the Director said: “Much of the land 
included in the Connelly survey in the vicinity of the land is under oil 
and gas lease. [This includes BLM 013997, now held by The California 
Company. This lease includes Connelly sections and uses Connelly corners 
as points of beginning.] It cannot be successfully contended that these 
leases are not to be recognized in terms of the (official) Connelly surveys. 
Since, they must be so recognized, it is obvious that the adjacent, unsur- 
veyed lands should be leased conformably with these leased descriptions.” 
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to be connected with a corner of the public land sur- 
veys, the necessary reference must be to one of the 
section or lot corners established by Connelly’s survey 
in order to satisfy 43 CFR 192.42(d).” 


It follows that Strom’s public land offers should be dis- 
regarded and rejected. 


V (a) 


Strom’s “Statement as to Acquired Lands Applications” 
should be disregarded and his motions and the 
applications denied 


With respect to Morgan’s motion for the exercise of 
supervisory jurisdiction and to consolidate with A-27529, 
treated in part III hereof, Strom has filed a “Statement 
as to Acquired Lands Applications”. In it he states that he 
has no objection to Morgan’s motion provided Strom’s 
acquired land applications BLM-A 045283 and 045284 are 
considered with Wallis’ BLM-A 037435 through 037439 and 
Morgan’s BLM-A 036376. And he moves to amend his own 
motion to intervene and to consolidate to cover his acquired 
land applications. 

Strom’s statement assumes that the “general issues” 
raised as to the public land offers are the same as those 
raised as to the acquired land offers. He states: “The per- 
tinent arguments and authorities in the one case are per- 
tinent in the other. For that reason, Strom submits and 
rests upon his arguments, statements and authorities con- 
tained in the brief filed in A-27529 as being controlling 
in this case after the consolidation of the acquired lands 
issues.” 

Actually, the contents of Strom’s brief in A-27529 appear 
to be irrelevant to any issues as to the acquired land offers. 
Description is not the only issue. A different regulation on 
description is involved. And the respective descriptions in 
Wallis’ public land and acquired land offers are different. 
(See briefs of appellant in Wallis v. Morgan, BLM-A 
036376, BLM-A 037435-037439.) Strom’s statement is, there- 
fore, devoid of any reasons why his offers, which were filed 
last, should be preferred. 
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Moreover, Strom’s acquired land offers should be 
rejected for the reasons set forth in part V (a), p. 53, 
hereof. 

It follows that his Statement should be disregarded, and 
his motion to amend, and/or his motion to intervene and 
consolidate, as amended, be denied. In any case, his 
acquired land offers should be rejected. 


Conclusion 


The inordinate efforts of The California Company to 
delay and impede the issuance of a lease to Wallis as the 
first qualified applicant, while it continues to operate under 
a slant well permit covering land requested by Wallis,” 
should be halted. These efforts of The California Com- 
pany have been exerted now by Morgan on one side of 
Wallis, and now by Strom on the other side, in a seemingly 
endless procession of applications, proceedings and sham 
battles. 

The plain facts are that the public land offer of Morgan 
simply did not comply with the regulations; the offer of 
Wallis, the next applicant, did. Hence, Wallis has the pref- 
erence right to a lease. And the decision of the Director 
so held. 

The appeal by Morgan from that decision, and the vari- 
ous motions and requests made as an incident thereto 
should be disposed of as follows. 


(1) The Director’s decision rejecting Morgan’s offer 
BLM 036377 to the extent of its conflict with Wallis’ offer 
BLM 042017, overruling Morgan’s objections to Wallis’ 
said offer and holding the description in it to be proper and 
sufficient under the regulations to identify the land 
requested by Wallis, should be affirmed; and the Bureau 
should be directed to issue a lease to Wallis of the land 
requested by him in BLM 042017. 

(2) Strom’s protest against Wallis’ offer BLM 042017 
should be overruled, and his request and motion concerning 
the public land offers denied. 

(3) All of Morgan’s and Strom’s public and acquired 


56 See A-27547, now pending; BLM-A 039136. 
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land offers should be rejected for the independent reasons 
set forth in part V(a), as well as all the other reasons set 
forth herein. 

(4) As to the acquired land offers: (a) Morgan’s motion 
should be denied; (b) Wallis’ request (part IV) granted; 
and (c) Strom’s “Statement” and motions respectively dis- 
regarded and denied. 

Harry M. Epester, 
Attorney for Appellee. 
Fesrvaky, 1958. 


[Exhibit A to Appellee Wallis’ brief before the Secretary 
(Ex. 102). Omitted. 


Exhibit A consists of copies of options to take operating 
agreements or assignments of oil and gas leases as follows: 


Date Optionor Optionee Lease offer 


February 8, 1954 Henry S. Morgan The California Company BLM 036377 (Ex. 1) 
- = BLM-A 036376 (Ex. 3) 
July 23, 1956 Ted R. Strom BLM 042877 (Ex. ce 
i ie pee 042878 (Ex. 75, 


042880 
BLM 043259 (Ex. st 
BLM 043260 (Ex. 81. 
BLM 043261 

BLM 045283 (Ex 

BLM-A 043284 ter bs) 


October 31, 1956 


October 7, 1957 


RRRERKRRRE 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
0. 


= 


The fact of the options, and the terms and conditions 
thereof, are not in controversy and the options are there- 
fore omitted. The lands covered by eight of the options are 
described in the lease offers (Exs. 1, 3, 74, 75, 80, 81, 94 & 
95, supra). Two of the options (items 5 and 8) cover lease 
offers and lands not in suit. 


Exhibits B-G to Appellee Wallis’ brief before the Secre- 
tary (Ex. 102). Omitted. 


Exhibits B-G, inclusive, consisting of copies of envelopes 
bearing certified mail Nos. 753345, 753344, 753337, 753335, 
753318, and 753312 are fully identified in Ex. 102, JA 582-5, 
and are therefore omitted.] 
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Filed Secretary April 6, 1958 
_Exauprr 103 or Apmrvistrative Recorp 


InTERVENER 
Srrom’s SuppLEMENTAL Brier BrrorE THE SECRETARY 


This supplemental brief is filed for the following pur- 
poses: 


(1) To show that, in the light of certain comments 

made by Mr. Floyd A. Wallis in his Brief of 
Appellee dated February 1958, concerning his 
efforts to connect to a public land corner, his 
applications are defective. 
To direct to the Secretary’s attention a recent 
decision of the Department (Duncan Miller, 
A-27535) that is applicable to one of the basic 
issues involved in this appeal. 


I 


Mr. Wallis, in commenting upon his connection to a cor- 
ner of a public land survey, says on Page 44 of this Brief: 


“... for the purpose of stating the course and distance 
from the said corner to the point of beginning of his 
metes and bounds descriptions he (Wallis) had no 
other logical and reasonable choice but to follow the 
Corps (of Engineers) map on which both section 3 
and the land requested are shown. It would be unrea- 
sonable and strange indeed to hold Wallis to a higher 
standard of accuracy than the Corps used in making 
its map.” 

In view of this statement by Mr. Wallis himself, the fol- 
lowing comments are appropriate with respect to the 
descriptions in his applications: 

(1) The Director of the Bureau of Land Management 

recognized in his decision of June 7, 1956 in this con- 

troversy (Page 29) that: 


“|. . it may be conclusively presumed that no actual 
public land survey corners are available in the instant 
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case, but where this is the situation, the connection 
must be made to the position for such a corner, or if 
that position cannot be determined from natural mont- 
ments and features, then it must be re-established in 
accordance with accepted survey practices for estab- 
lishing lost or obliterated corners.” 


(2) Mr. Wallis admittedly has not connected to a corner 
of the public land survey by Connelly, but to a point ona 
Corp of Engineers’ map. 

(3) The point to which Mr. Wallis connects is not a Con- 
nelly corner that has been relocated by the Corps of 
Engineers by accepted survey practices for establishing 
lost or obliterated corners. On the contrary, that point 
is merely an opinion of the Corps of Engineers as to 
where the position of the Connelly corner might be 
situated. The Director of the Bureau of Land Manage- 
ment has already recognized in this controversy that 
“the records of the Army Engineers are not the Bureau 
of Land Management’s ‘own records’.” Director’s Deci- 
sion of June 5, 1957, Page 4. 

(4) There is no reliable method of relocating the Con- 
nelly corner to which Mr. Wallis attempts to connect. A 
reputable civil engineer with considerable experience in 
the Louisiana delta region has indicated that this corner 
can with reason be placed anywhere within a wide area. 
See George E. Jones’ Report on Location or Position 
of the Southeast Corner of Fractional Section 3, Town- 
ship 24 South, Range 30 East, Louisiana Meridian, 
According to the Plat of Survey Approved May 18, 1842. 


I 


Since Mr. Wallis admittedly has not located the Connelly 
corner to which he tries to connect, and since that corner 
cannot in fact be said to exist today, the descriptions in 
Mr. Wallis’ applications are defective under the decision 
rendered by the Deputy Solicitor on March 10, 1958 in 
Duncan Miller (A-27535). 

In the Miller case, the applicant connected to a point 
marked by a monument which could actually be found on 
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the earth but which was not described properly in his 
application. The Deputy Solicitor held that this was not a 
good connection. 

Mr. Wallis describes as his corner & point whose exact 
position on the earth cannot be located and which was 
never marked by monument. Such a point is in reality no 
point at all. Under the Miller decision, connection to such 
@ point cannot serve as connection to a public land corner. 


Til 


Mr. Wallis’ Brief of February, 1958 has little to say 
against the validity of Mr. Strom’s applications. On Page 
61 of his Brief he does mention that Mr. Strom’s descrip- 
tions connect to a corner not less than 74,521 feet from his 
points of beginning. 

The reason for this is obvious: there are no reliable, 
locatable corners closer to the lands included in the descrip- 
tions. A distant connection cannot be avoided if the require- 
ment of the connection is to have any meaning whatsoever. 

For the foregoing reasons and for the reasons expressed 


in his original brief, Mr. Strom urges the Secretary to act 
favorably upon his applications. 


Respectfully submitted, 


J. Reve ARMSTRONG, 
Attorney for T. R. Strom, Intervenor. 
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Exuisrr 104 or Apmrnistrative Recorp 


May 14, 1958. 
The Solicitor, 
Department of the Interior, 
Washington 25, D.C. 


Re: Morgan—Wallis—Strom: A-27529. 


Dear Sr: 


On May 9, we received in the mail Strom’s Supplemental 
Brief, dated April, 1958. 
Strom’s belated afterthoughts are without foundation. 


I. In Part I, the quotation from page 44 of Wallis’ brief 
is taken out of context. The very material rest of the para- 
graph, commencing at page 43, is omitted. And in the por- 
tion he does quote, not only is the significant footnote 47 
omitted but the omission is not even indicated. 

Strom’s “comments” on the thus mutilated portion of 
Wallis’ brief are fully answered in point II thereof, pages 
36 to 45, and in the full paragraph on page 24; both incor- 
porated by reference in the first paragraph of V(b), 
page 58. 

II.—Wallis connected his metes and bounds descriptions 
to “a corner of the public land surveys”, as required by 43 
CFR 192.42(d). This is demonstrated in the portions of 
his brief cited in the next preceding paragraph hereof. 

In Duncan Miller, A-27535 (March 10, 1958), an oil and 
gas lease application for unsurveyed land in Alaska was 
held to be defective and to be properly rejected. The deci- 
sion was based on a failure to connect the description to a 
“monument of an approved public-land survey” as required 
by the applicable Alaskan regulation, 43 CFR, 1940 ed., 
71.8(b)(1). In his description, Miller purported to con- 
nect his metes and bounds description to a monument at a 
“point, common” to four townships. But, because of an 
offset, there is no such “point” on the plats of survey. 

Wallis’ descriptions were connected to the southeast 
corner of fractional Section 3, Township 24 South, Range 
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30 East. Unlike Miller’s “point”, that corner is unambig- 
uously identified and shown on the plat of survey. It is 
unmistakenly “a corner of the public land surveys” (43 
CFR 192.42d). Wallis’ descriptions cannot conceivably be 
defective under the Miller decision, as asserted by Strom. 

IIL For a complete version of what Wallis’ brief has to 
say about the validity of Strom’s applications, see Point 
V(c) of that brief, pages 60-62. 


Copies of this letter are being mailed to the attorneys 
for Strom and Morgan. 


Very truly yours, 
Harry M. Epetster, 
Attorney for Floyd A. Wallis. 
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Exuzrr 105 or ApmrvisteaTivE REcorp 


Unrrep States DepaRTMENT OF THE INTERIOR, 
Boreav or Lanp ManaGEMENT 
Washington 25, D.C. 


Eastern States Land Office 


5.21 :ESLM 

BLM-A 045283 

Louisiana 
Certified Mail 


Aug 11 1958 
Decision 


Acquired Lands Oil and Gas 
Ted R. Strom 
Adequate Land Description Required 


The above identified noncompetitive lease offer was filed 
September 25, 1957 for certain acquired lands located in Ts. 


24 and 25 S., R. 30 E., Louisiana Meridian, Plaquemines 
Parish, Louisiana, containing 2,027 acres, under the juris- 
diction of the Corps of Engineers, Department of the Army. 
In the description of lands attached to the lease offer it 
was stated: 


“Tt is the purpose and intent of the description in Parcels 
I, IL, III, IV, V and VI to inelude all land between South- 
west Pall [sic] of the Mississippi River and West Bay situ- 
ated Southwesterly from a line drawn perpendicular to the 
thread of Southwest Pass which perpendicular line passes 
through the point of intersection of the line of ordinary 
high water mark of West Bay and an East-West line having 
a value of Y=120,300 feet according to the Louisiana State 
Plane Coordinate System.” 


On October 4, 1957 the offeror advised “In conjunction 
with the subject lease offer I file herein a photocopy of a 
controlled mosaic aerial map prepared by Jack Ammann 
Photogrammetric Engineers, Incorporated, on which is 
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shown the general location of the lands described in the 
subject offer to lease.” 

The Corps of Engineers, the agency having jurisdiction 
over the lands, has advised that the land descriptions 
attached to the lease offer are general, cover all lands on 
the West side of Southwest Pass from the extreme end 
upstream for a distance of approximately 5 miles, include 
portions of lands not under the jurisdiction of the Depart- 
ment of the Army, and that the applicant should furnish 
land descriptions consistent with the deed to the United 
States. 

Special Instructions Item 2 on the reverse of the offer 
form, and the regulations 43 CFR 200.8(d), Circular 1890 
copy attached, require that: 


“Each offer must describe the lands by legal subdivision, 
section, township, range and State, if the lands are sur- 
veyed, or, if not surveyed, by a metes and bounds descrip- 
tion connected with a corner of the public land surveys by 
course and distance or described in a manner consistent 
with the description in the deed conveying such lands to 
the United States.” 


An application must contain a complete and accurate 
description of the lands for which a lease is desired in order 
that the lands may be correctly identified and the area 
thereof computed (A-27294 decided June 11, 1956). The 
descriptions of the six parcels for which a lease is desired 
are insufficient since they do not correctly describe the lands 
as they were acquired by the Government. 

Accordingly, the offeror is allowed 30 days from receipt 
hereof within which to furnish adequate metes and bounds 
descriptions of the lands in order that they may be correctly 
identified and located, and the area thereof computed. 

The filing of adequate land descriptions at this time will 
afford the offeror no priority, since the lease offer will be 
subject to any valid intervening applications filed for the 
same lands. 

The right of appeal to the Director, Bureau of Land 
Management, is allowed in. accordance with information 
in Form 4-1366 made-a part hereof, and the regulations 
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contained in Form 4-1364, a copy of which is also attached. 
Failure to furnish the adequate land descriptions or to 
file an appeal within the time allowed will result in the final 
closing of the case without further notice and the refund 
of advance rental. 
Josers P. Hagan 
Chief, Minerals Adjudication Section 


Attachments 


Exurrr 106 or Apmrvistrative Recorp 


Unrrep Srates DEPARTMENT OF THE INTERIOR, 
Bureau or Lanp MawaGEMENT 
Washington 25, D. C. 


Eastern States Land Office 
5.21 :ESLM 


BLM-A 045282 
045284 
Louisiana 
Certified Mail - 
Aug 14 1958. 
Decision 


Acquired Lands Oil and Gas 
Ted BR. Strom: 
Adequate Land Descriptions Required 


The captioned lease offers were filed September 25, 1957 
for certain acquired lands located in Ts. 24 and 25 S., Rs. 30 
and 31 E., Louisiana Meridian, Plaquemines Parish, 
Louisiana, containing 1,007 and 1,995 acres respectively, 
under the jurisdiction of the Corps of Engineers, Depart- 
ment of the Army. 

The supervising agency has advised that application 
045282 covers all lands from Mudpan Bayou north approxi- 
mately 2-% miles to Section 19, T. 24 S., R. 31 E., South- 
west Pass, and that application 045284 covers all lands on 
the east bank of Southwest Pass from the extreme end 
upstream approximately 5 miles. They further report that 
the descriptions are general, include portions of lands not 
under the jurisdiction of the Department of the Army, and 
that the applicant should be requested to submit descrip- 
tions consistent with the deed to the United States. 

On October 4, 1957 the offeror filed with each offer a 
photocopy of a controlled mosaic aerial map prepared by 
Jack Ammann Photogrammetric Engineers, Inc., on which 
was shown the general location of the lands described in 
each offer. 


Special Instructions Item 2 on the. reverse of the lease 
offer form, and the regulations 43 CFR 200.8(d), Circular 
1890 copy attached, require that: 


“Each offer must describe the lands by legal subdivision, 
section, township, range and State, if the lands are sur- 
veyed, or, if not surveyed, by a metes and bounds descrip- 
tion connected with a corner of the public land surveys by 
course and distance or described in a manner consistent 
with the description in the deed conveying such lands to 
the United States.” 

The Department has held that a lease offer must contain 
a complete and accurate description of the lands for which 
a lease is desired in order that the lands may be correctly 
identified and located, and the area thereof computed (A- 
27294 decided June 11, 1956, 63 I.D. 166). The descriptions 
of the lands for which leases are desired are insufficient 
since they do not correctly describe the lands as they were 
acquired by the Government. 

Accordingly, the offeror is allowed 30 days from receipt 
hereof within which to furnish adequate metes and bounds 
descriptions of the tracts embraced in each lease offer, in 
order that they may be correctly identified and located, and 
the area thereof computed. 

The filing of adequate land descriptions at this time will 
afford the offeror no priority, since the lease offers will be 
subject to any valid intervening filings for the same lands. 

The right of appeal to the Director, Bureau of Land 
Management, is allowed in accordance with information in 
Form 4-1366 made a part hereof, and the regulations con- 
tained in Form 4-1364, a copy which is also attached. 

Failure to furnish the required land descriptions or to 
file an appeal within the time allowed will result in the 
final closing of the case records without further notice and 
the refund of the advance rental payments. 


JosepH P. Hacan, 
Chief, Minerals Adjudication Section. 
Attachments 
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Exuterr 107 or ADMINISTRATIVE RECORD 


Henry S. MorGan ET AL. 


Decided August 27, 1958 
A-27529 


APPEAL FROM THE BurEav oF Land ManaGEMENT 


Henry S. Morgan has appealed to the Secretary of the 
Interior from a decision dated June 5, 1957, by the Director 
of the Bureau of Land Management which rejected in part 
his noncompetitive offer (BLM-036377) to lease for oil and 
gas certain lands bordering the Southwest Pass of the 
Mississippi River lying in Plaquemines Parish, Louisiana, 
pursuant to the Mineral Leasing Act of 1920, as amended 
(30 U.S.C., 1952 ed., sec. 226). 

On the same day, January 27, 1954, on which he filed his 
public domain offer, Morgan also filed an offer (BLM-A 
036376) to lease for oil and gas the same lands under the 
Mineral Leasing Act for Acquired Lands (30 U.S.C., 1952 
ed., sec. 351 et seq.). Thereafter, on June 2, 1954, Floyd A. 
Wallis filed a series of offers? under the latter act for five 
of the six parcels covered by Morgan’s offers. On Febru- 
ary 2, 1955, Wallis filed a protest against Morgan’s acquired 
lands offer. By decision dated April 26, 1955, the Super- 
visor, Eastern States Office, dismissed Wallis’ protest. 
Thereupon Wallis, on May 20, 1955, filed an appeal with 
the Director of the Bureau of Land Management. 

While this appeal was pending, Wallis, on March 8, 1956, 
filed offer BLM 042017 to lease under the Mineral Leasing 
Act of 1920 the same lands covered by his previous 
acquired lands application and then on March 26, 1956, filed 
a protest against the conflicting portions of Morgan’s public 
land application. 

In the meantime, The California Company, on December 
20, 1954, had applied for permission to drill slant wells 
from the lands described in Morgan’s offers. The permit 
was granted in a decision dated May 10, 1955, effective as 


*BLM—A 037435 through BLM—A 037439. 


603 


of May 1, 1955. On August 9, 1955, Wallis filed a petition 
for the rescission of the permit. On August 15, 1955, Wallis 
asked that the proceedings with respect to this petition be 
consolidated with the proceedings on the acquired lands 
oil and gas offers. 

In his consideration of Wallis’ appeal from the Super- 
visor’s decision of April 26, 1955, the Director turned his 
attention to the conflicting public land offers, the slant well 
drilling permit and other related matters. 

In a decision dated June 7, 1956, the Director first denied 
Wallis’ request for consolidation and dismissed his petition 
for rescission of the slant well drilling permit.” 

The Director then determined that all the lands in conflict 
between Wallis’ and Morgan’s applications were public 
lands and held that the acquired lands applications of both 
were subject to rejection. He next determined that Mor- 
gan’s public land offer BLM 036377 was defective and there- 
fore subject to rejection to the extent of its conflict with 
Wallis’ public land application BLM 042017. 

After ruling upon other matters, which are not involved 
in this appeal, the Director stated: “* * * all parties are 
given 30 days in which to show cause, and to submit evi- 
- dence and briefs, if they desire, why action should not be 
taken in accordance with the views expressed herein” 
(p. 34). 

About a year later, in a decision dated June 5, 1957, the 
Director ruled that neither party had shown cause with 
respect to offers BLM-A 036376 and BLM-A 037435 
through 037439, that these offers were rejected and the 
cases closed. He then went on to examine the conflict 
between the public land offers of Wallis and Morgan and 
held that as to the extent of the conflict Morgan’s offer 
036377 must be rejected. 

Thereupon, on August 5, 1957, Morgan took this appeal 
to the Secretary. On August 23, 1957, in a letter to the 
Director, Morgan said that the decision of June 5, 1957, 


* Wallis has filed an appeal from this decision, as modified by later 
decisions of June 28, 1957, and August 8, 1957 (Floyd A. Wallis, The 
California Company, A—27547) which will be the subject of a separate 
decision. 
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incorrectly closed the cases as to the acquired lands appli- 
cations because there had never been a final disposition of 
these offers from which an appeal to the Secretary could 
have been taken and requested that the appeal involving 
the acquired lands offers pending before the Director be 
disposed of so that the parties could appeal to the Secre- 
tary. In a letter to the Director, dated September 6, 1957, 
Wallis said that the decision of June 5, 1957, should be 
modified as to his acquired lands offers but that the case 
was properly closed as to Morgan’s conflicting offer. 

Then, on September 24, 1957, T. R. Strom filed with the 
Secretary a document entitled “Protest, Request For Exer- 
cise of Supervisory Authority and Motion To Consolidate 
and To Intervene” in which he stated that he had filed non- 
competitive public land offers to lease for oil and gas BLM 
042877, 042878, and 042880 on July 10, 1956, and BLM 
043259, 043260 and 043261 on October 16, 1956, for the 
same lands covered by Wallis’ and Morgan’s applications,” 
that their applications are defective, and that his are 
proper. He requested that the entire matter should be dis- 
posed of in this appeal. 

On November 4, 1957, Morgan filed his brief on appeal. 
At the same time he filed a motion for the exercise of super- 
visory jurisdiction by the Secretary over the conflict 
between his and Wallis’ acquired lands applications and 
asked that it be consolidated with the public lands appeal 
and the whole matter decided at one time. 

On January 3, 1958, Strom filed a brief in support of 
his public land offers and a statement that on September 
25, 1957, he had filed acquired lands offers BLM-A 045283 
and 045284 for the same lands. Strom states that he, too, 
is willing to have all the issues settled at one time. 

On February 6, 1958, Wallis filed his brief in which he 
asks the Secretary to consider his, but not Morgan’s, 
acquired lands offer in the exercise of the Secretary’s 
supervisory authority. 

Thus there are now three parties before the Secretary 


* Strom later stated in a brief filed on January 3, 1958, infra, that offers 
BLM—042880 and 043261 described land not in conflict with the Morgan 
and Wallis offers. 
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each of whom is asserting the priority of his public land or 
acquired land offer. Not one of the applicants has taken a 
definitive position on whether the lands applied for are of 
the one type or the other and each is apparently willing to 
accept a lease under either statute. Furthermore, the 
Director in an exhaustive and carefully reasoned decision 
has determined that the lands involved are leasable only 
as public lands. Although all the parties are maintaining 
both types of offers, not one of them is insisting that the 
Director’s determination is in error. For example, Wallis 
has not appealed from the Director’s decision which 
rejected Morgan’s public land offer and remanded his own 
public land offer for adjudication in accordance therewith. 
Morgan has appealed from the Director’s decision, but on 
the ground that his public land offer was erroneously 
rejected. It is true that in Morgan’s Motion and Brief in 
Support of Motion for Exercise of Supervisory Authority, 
etc., filed on November 4, 1957, he says that the tracts 
applied for should be held to be acquired lands. His argu- 
ments, however, are perfunctory and he makes no serious 
attempt to point out error in the extensive and careful 
analysis on which the Director based his determination 
that the land is leasable only as public domain. Finally, 
Strom makes no objection to the Director’s determination 
as to the status of the land. 

I have considered the Director’s decision carefully. While 
matters shrouded in the vagaries of ancient events and the 
turbulence of the river and its shores are never free from 
some doubt, I find no obvious error in the Director’s deter- 
mination. In these circumstances, I see no reason to disturb 
the Director’s finding that the lands involved are leasable 
under the Mineral Leasing Act of 1920, as amended, and 
not under the Mineral Leasing Act for Acquired Lands. 

With this conclusion before us, we may now dispose of 
certain procedural matters. First, Strom’s request to inter- 
vene in these proceedings is granted. Next, the several 
requests for the exercise of supervisory authority by the 
Secretary are allowed. 

Having determined that the lands are to be leased as 
public lands, I must therefore reject all the acquired lands 


606 


applications which have been filed for these lands. This dis- 
poses of offers BLM-A 036376 (Morgan), BLM-A 037435- 
037439 (Wallis), and BLM-A 045283-045284 (Strom). 

Turning now to the substance of the dispute, I find that 
the Director rejected Morgan’s public land offer on the 
ground that it failed to connect the metes and bounds 
description of the unsurveyed lands described therein with 
a corner of the public land surveys and that the description 
contained in his offer is insufficient under the applicable 
regulation to identify the land. The Director further 
found the description in Wallis’ offer 042017 to be sufficient 
for that purpose. Strom’s offers were not before the 
Director. 

The lands involved in this appeal consist of several 
tracts of unsurveyed land on the narrow tongues of land 
which are the left and right banks of the Southwest Pass of 
the Mississippi River into the Gulf of Mexico. The closest 
public land survey covers fractional Ts. 24 S., Rs. 30 and 31 
E., Louisiana Meridian, a survey of the lots along the 
banks of the pass made in 1836 by G. F. Connelly and 
approved in 1842. At that time the mouth of the pass was 
a considerable distance north of where it now is and the 
lands applied for were not then in existence. However, 
the United States Army Engineers have for many years 
been concerned with maintaining and improving the chan- 
nel into and through the pass and there are some detailed 
maps of the area which it has prepared. 

The sections of the Mineral Leasing Act, as amended, 
dealing with leasing public lands for oil and gas have no 
provision relating to the description of unsurveyed lands.* 
The pertinent oil and gas regulations in effect when Morgan 
filed his offer provided as follows: 


* © © Bach offer must describe the lands * * ° if not 
surveyed, by a metes and bounds description connected 
with a corner of the public land surveys by courses and 
distance * * *. 43 CFR, 1953 Supp., 192.42 (d). 


* As originally enacted and as later amended there were very specific 
provisions relating to the identification of unsurveyed lands for which a 
permit to prospect for oil and gas was sought. Sec. 13, act of February 
25, 1920; 41 Stat. 441, 49 Stat. 674. 
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An offer will be rejected and returned to the offeror, 
and it will confer no priority if it is not completed in 
accordance with the regulations in Parts 191 and 192 
and the instructions printed on the lease form * ° °. 
Id., 192.42 (g). 


The lease form (Form 4-1158, Fourth Edition (Septem- 
ber 1943)), which also constitutes the offer, provided in 
General Instruction 9: 


The offer will be rejected and returned to the offeror 
and will afford the applicant no priority if: (a) The 
land description is insufficient to identify the lands * * * 


and in Special Instructions, Item 2: 


* * * The lands requested * * * should be described 
* * * if unsurveyed, by metes and bounds connected by 
courses and distance with some corner of the public 
land survey. Where possible the approximate legal 
subdivisions of unsurveyed lands should be stated. 


A footnote pointed out that items in the special instructions 
were numbered according to the items on the offer form. 
Item 2 is “Land requested.” 

Morgan’s descriptions are made in terms of subdivisions 
of sections as shown on a map of part of the Southwest 
Pass prepared from a survey made under the direction of 
a board of United States Engineers in March and April, 
1898, and the shorelines of the bays and banks of the South- 
west Pass. The sections referred to are not those of an 
official survey made upon the ground, but are projections 
of an unofficial survey. (Applicant’s Brief, pp. 11-13.) 

Wallis argues that the descriptions are insufficient to 
identify the land because they refer to topographic features 
which cannot be located on the map. As Wallis points out 
(Appellee’s Brief, pp. 4-6), the tracts Morgan has applied 
for cannot be located solely from the map he furnished with 
his application. However, if Morgan’s descriptions are 
read in the light of existing topographic features, they 
apparently become more meaningful. In any event, the 
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Director stated in his 1956 decision and quoted in his 1957 
decision : 


Although the description of parcels I through V of 
BLM 036377 are not so accurate that an average per- 
son could identify the land, it was the opinion of the 
Office of Cadastral Engineers that the identical descrip- 
tions in BLM-A 036376 were identifiable metes and 
bounds descriptions sufficient for one familiar with 
metes and bounds descriptions to identify the land as 
common engineering and surveying practices demand; 
consequently, the only vital question is whether or not 
the land requested is connected with a corner of the 
public land surveys. 


However, before the Office of Cadastral Engineers was 
able to satisfy itself that the descriptions in Morgan’s 
acquired lands offer BLM-A 036376 were sufficient to iden- 
tify the land applied for, it apparently had to obtain other 
maps. As late as March 14, 1955, a note from that office 
read: 


A map showing the detail of the 1898 map referred 
to in the application and later survey data is found in 
BLM-038189 (now on my desk). This map ts useful 
in locating the lands described in this area. Mr. Meath 
was in a few days ago and said that he would supply us 
with more copies of this map & also copies of a map by 
Charles Ellet Jr. dated 1851 referring to Wagner’s 
Island. 


In a letter dated March 1, 1955, from an official in the 
Corps of Engineers to the Director, it was stated: 


Reference is made to your letter, without date, 
stating that Henry S. Morgan, Washington, D. C., has 
applied for an oil and gas lease for the lands described 
in his application, No. BLMA 036376, and requesting 
information as to the matters listed. 

The District Engineer, Corps of Engineers, New 
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Orleans, Louisiana, reports that the descriptions in 
the application are insufficient to enable him to identify 
the areas on the maps in his office. It appears, however, 
that a portion of the lands described in this application 
are included in applications Nos. BLM-A 037435 to 
BLM-A 037439, inclusive, filed by Mr. Floyd A. Wallis 
on 2 June 1954. 

A map by Charles Ellet, Jr., dated 1851, can not be 
located in the files of the District Engineer or in this 
office. 

It is suggested that the applicant be requested to 
furnish a map showing the areas included in the 
description accompanying his application. 


Sometime thereafter this difficulty was overcome for in a 
letter dated July 1, 1955, the Corps of Engineers stated that 
it had no objection to the issuance of a lease to Morgan, 
and went on to say that: 


The areas described in this application are the same 
as the areas described in the application filed by the Cal- 
ifornia Company on 20 December 1954, No. B.L.M.A. 
039136, for a permit to drill slant wells. Parts of the 
areas described in this application are also described 
in the applications filed by Frank A. Willis [Wallis] 
on 2 June 1954, Nos. B. L. M. A. 037435 through 
B.L.M.A. 037439, as shown on the accompanying map. 
The areas shown in green and blue on the map are not 
under the jurisdiction of the Department of the Army. 


Although it is clear that the land applied for by Morgan 
has been identified and that there is now little dispute as to 
the areas sought by the several applicants, it does not fol- 
low that the descriptions in Morgan’s acquired lands and 
public land applications were sufficient to identify the land 
when they were filed. Morgan filed no amended description 
to any of his applications prior to the time Wallis filed his 
conflicting ones. Each application must be judged on its 
own merits and by its own record. If it is defective, it 
cannot be cured by reliance on information brought to the 
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Department’s attention by third parties, or by the appli- 
cants themselves, in other cases.° 

Therefore, Morgan’s public land application must be 
judged upon the basis of the description it contained when 
it was first filed. The topography of the land as shown on 
the 1898 map, which he submitted, has undergone great 
changes and there is no relation between the lands shown 
on the map and the topographic items referred to by Mor- 
gan. On the basis of the language in Morgan’s descriptions 
and the map which accompanied his application, I find that 
the original inability of both the Army Engineers and the 
Cadastral Engineers to locate the land applied for, which 
was overcome only by maps filed by a third party in another 
ease, is easily understandable. This description, which is a 
composite of non-existent corners depicted upon an unoffi- 
cial map made by projection and some existing points and 
features of the banks lining the Southwest Pass which are 
not shown upon the map, is, in my opinion, insufficient to 
identify the land applied for. The map accompanying the 
offer does not show the tracts applied for. The corners 
referred to as parts of the metes and bounds descriptions 


*The appellant has recognized the correctness of this view and set it 
forth in his “Reply of Appellee to Appellant’s Brief in Rebuttal” filed on 
September 28, 1955, in Wallis v. Morgan, BLMA—036376, 037435— 
037439, in the following language: 

“Appellee desires to emphasize, at the outset, that his rights as an 
applicant for an oil and gas lease are to be determined solely on the 
basis of the record existing with respect to appellee’s own application. 
What may have been done by an applicant in another case can 
have no effect on the validity of appellee’s application. This would 
be true even if appellee himself had taken some action in another 
case. It is all the more true when the action is taken by a third 


arty. 

“Tt is immaterial that the third party in this instance was appellee’s 
optionee, The California Company. Appellee’s optionee is a stranger 
to the present proceeding and, in any event, the action was taken in 
another case. Appellee’s rights are governed solely by the record in 
this case.” (Pp. 1-2.) 


“In this connection, it is to be noted that appellee has not under- 
taken to furnish to the Bureau any maps or material other than 
that accompanying his application at the time of its filing. * ° °.” 
(P. 3.) 
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eannot be found upon the ground nor can they be located 
by reference to the 1898 map and the other parts of the 
description. 

Although with the help of up-to-date maps of the area 
upon which early surveys and projections have been trans- 
posed it becomes possible to determine to some degree the 
lands covered by Morgan’s public land application, this 
reverse process does not make Morgan’s application proper 
but instead emphasizes its deficiencies and demonstrates the 
ease with which Morgan could have made his description 
proper. Therefore, it is my conclusion that Morgan’s de- 
scription is insufficient to identify the land applied for. 

An offer which contains a land description insufficient 
to identify the land applied for earns the offeror no priority 
and must be rejected.* 

Furthermore Morgan’s metes and bounds descriptions 
of the tracts in his public land offer are defective because 
they are not tied by course and distance to a corner of the 
public land survey. The language of the regulation is clear. 
An offer for unsurveyed land must describe it “by a metes 
and bounds description connected with a corner of the pub- 
lic land surveys * * *” (43 CFR, 1953 Supp., 192.42 (d); 
emphasis added). The requirement that a tie be made is 
as definite and as mandatory as the requirement for a metes 
and bounds description.’ There is no valid basis for assert- 
ing that while the latter is mandatory, the former is not. 

The appellant argues strongly that identification without 
a tie is sufficient. This argument is not only contrary to the 
plain language of the regulation, but is rendered ineffective 
by the finding that Morgan’s descriptions, standing by 
themselves, are insufficient to identify the tracts applied for. 

Therefore Morgan’s public land application is also defec- 
tive, and was properly rejected, because the metes and 
bounds descriptions were not connected with a corner of 
the public land surveys by course and distance. 


“Instruction 9, Lease form 4—1158, Fourth Edition, 43 CFR, 1953 
Supp., 192.42(g¢); Sidney A. Martin et al., 64 I.D. 81, 86 (1957). 

*That the requirement that an oil and gas offer for unsurveyed public 
lands describe the lands applied for by metes and bounds is mandatory 
is well established: John W. Luce, A—26261 (February 4, 1952); Mar- 
garet Prescott, 60 I.D. 341 (1949); H. L. Rath et al., 60 I.D. 225 (1948). 
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Turning now to the next application in point of time, 
Wallis’ BLM 042017, we note again that the Director found 
that Wallis’ description is sufficient to identify the land. 
(Decision dated June 5, 1957, page 2.) Wallis described the 
parcels he applied for by reference to corners of the same 
unofficial survey that Morgan used, combined with refer- 
ences to existing physical features of the land, and by 
referring to a recent map of the area prepared by the 
Corps of Engineers on which the tracts applied for are 
clearly depicted. He submitted a copy of the map with his 
application and made it part thereof. This map, which is 
in the scale of 1” equals 800 feet, shows in great detail the 
topography of the area, the location of dikes, jetties, and 
buildings, parallels of latitude, meridians of longitude, con- 
tour lines, the sections surveyed by Connelly, and the ap- 
proximate subdivisions of the unsurveyed areas. The map 
is so detailed and the areas applied for so plainly shown 
that there does not seem to be the slightest doubt that the 
boundaries of the several tracts could be located on the 
ground. 

Neither Morgan nor Strom so contend, but for different 
reasons argue that Wallis’ descriptions are inadequate. 
Morgan says that Wallis’ description is no more adequate 
than his because Wallis’ metes and bounds description is 
also in terms of the unofficial section numbers shown on 
the Welman Bradford grid plus a connection on paper to 
the southeast corner of section 3, T. 24 S., R. 30 E., of the 
approved plat of Connelly’s survey. Morgan contends that 
@ connection to a nonexistent corner is unnecessary and 
that identification of the land is sufficient. Morgan’s argu- 
ments have been considered above. 

Strom, on the other hand, argues that Wallis’ descrip- 
tions do not satisfy the regulation because they are not 
connected to a proper public land corner and because they 
do not properly describe the land by metes and bounds. 

There is no question but that the corner of the Connelly 
survey Wallis used as a point of connection is nonexistent 
on the ground. However, the Connelly survey is the only 
official survey which has been made of the area it covered 
and it has never been set aside. Strom contends that a 
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connection must be made to an existing corner which can 
be located on the earth’s surface. He has made such a con- 
nection in his application, although, to a corner 14 miles 
away from the land applied for. To determine whether a 
tie to an actual monument 14 miles away is better than one 
to a closer, nonexistent, but surveyed corner we must ex- 
amine the reason for the regulation. The reference here 
to the corner used by Wallis as nonexistent means it is 
nonexistent only in the sense that the physical monument 
cannot be found, not that it never existed because, in fact, 
the corner has been established in a survey and the plat 
of survey approved. 

It must be borne in mind that the regulation is intended 
to aid in the identification of the land applied for. It has 
nothing to do with the land which has been surveyed and is 
used as a reference point. If the connection aids the land 
office and other applicants in locating the land applied for, 
it has fulfilled its function. The conditions existing on the 
surveyed land have no relationship to the land applied for 
other than to aid the land office and other applicants in 
locating the latter tracts. Without a tie to a public land 
corner, a metes and bounds description of an unsurveyed 
tract could be extremely difficult to locate, even though the 
description was accurate. But a tie having been made to 
a public land corner, whether the monument exists or not 
it is possible to approximate the site of the unsurveyed 
area." From then on the propriety of the description is 
dependent upon its own accuracy and completeness. 

If the description is adequate, those concerned can locate 
the tract both for purposes of record keeping and for physi- 


*The purpose served by the required tie is illustrated in this case. If 
Morgan had tied his description to the same corner that Wallis used, an 
apparent conflict between their applications would at once have become 
evident without going beyond the confines of the applications. As it was, 
it was necessary to resort to extrinsic evidence to attempt to ascertain 
the location of Morgan’s tracts before the conflict with Wallis’ application 
became apparent. 

The Bureau and the public cannot be expected to assume the burden 
of having, in effect, to locate land applied for on the ground in order to 
ascertain conflicts merely because an applicant chooses not to tie his metes 
and bounds description to a public land survey corner. 
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cal location. Even if the courses and distances from the 
public land corner to the true point of beginning were 
inaccurate, the general rule is that natural and artificial 
monuments in the metes and bounds description would con- 
trol over the former. Ernest W. Sawyer, Jr., A-26573 
(January 27, 1953). Here the tie to the corner used by 
Wallis satisfies the intention of the regulations because it 
limits the location of the tracts applied for and facilitates 
their future identification. Accordingly, it is my opinion 
that the tie to a public land survey corner made by Wallis 
is not defective merely because the corner may be non- 
existent, if the rest of the description is sufficient to locate 
the tracts applied for accurately. 

This conclusion brings us to Strom’s contention that 
Wallis’ description is inadequate as a metes and bounds 
description because it relies in part upon nonexistent lines 
of the Welman Bradford survey, rather than entirely upon 
references to natural and artificial monuments. While there 
is no question but that a metes and bounds description such 
as Strom urges is entirely adequate, it does not follow that 
Wallis’ is insufficient. As has been pointed out before, 
Wallis attached to and made a part of his offer an up-to- 
date detailed map of the area compiled by the Corps of 
Engineers, on which the areas he applied for were clearly 
marked. There has been no suggestion that the map Wallis 
used is in any way inaccurate. From the various items on 
the map, such as natural features and designations of lati- 
tude and longitude, combined with the words of description 
in the offer and the shading of the areas applied for on the 
map, it seems that the location of these tracts has been 
made with extreme accuracy. 

The traditional concept of a metes and bounds descrip- 
tion which Strom says is the only acceptable one is one that 
arose when it was necessary to describe lands in unsur- 
veyed and unmapped areas. In such regions it is easy to 
understand how descriptions tied to projections of public 
land surveys were held to be inadequate. However, when 
an area has been surveyed by another agency of the United 
States Government and an accurate and detailed map of 
the area is available, there is no reason not to take advan- 
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tage of it in designating portions of the mapped area for 
which the offeror is applying. It seems to me that the mark- 
ing out of a tract on a map as detailed as the one Wallis 
used is no less useful than relying solely upon courses and 
distances to describe the same land. Any line used as part 
of a description can easily be converted into courses and 
distances and in addition its location checked by reference 
to other features shown upon the map. Since there should 
be no difficulty in locating the tracts applied for, the pur- 
pose of the regulation has been satisfied. 

Accordingly, I conclude that the objections raised by 
Morgan and Strom to Wallis’ application are without 
merit.’ It follows that the action of the Director in reject- 
ing Morgan’s application BLM 036377 to the extent of its 
conflict with Wallis’ application BLM 042017 is correct. 
Since Strom’s applications are junior to Wallis’, they will 
be disposed of when final action is taken on Wallis’ appli- 
cation. John E. Miles, 62 I. D. 135, 140-141 (1955). 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. R. 6794), the decision of the 
Director of the Bureau of Land Management is affirmed. 


Epmvunp T. Frrrz, 
Acting Solicitor. 


°Strom in a supplemental brief refers to a recent decision, Duncan 
Miller, A—27535 (March 10, 1958), as supporting his view that Wallis’ 
tie to a non-existent corner renders his application defective. In the Miller 
case the application was held defective because it referred to a corner of 
four townships which in fact never existed on any plat. Wallis’ corner 
must be accepted as having been established and shown on an approved 
plat, a different situation. 
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Filed BLM September 22, 1958 
Exuzsrr 108 or ApMrvisTRaTIvVE Recorp 


Anmstronc & ARMSTBONG 
_Attorneys at Law 
Rawlins, Wyoming 


September 16, 1958 


Bureau of Land Management, 
Department of Interior, 
Washington 25, D. C. 


GENTLEMEN : 


Pursuant to 42 [43] C.F.R. 192.42(1), I am herewith sub- 
mitting new offers to lease to replace those of Ted Strom. 
Ruth G. Strom, the present offeror, is the Administratrix of 
the original applicant’s estate. All of the other evidence 
required by the above Section of the Regulations has already 
been filed with you. 

The offers submitted under this Section in quintuplicate 
are designated 042877, 042878, 042880, 043259, 043260 and 
043261. 

Under Section 200.8(1) the following Acquired Lands 
Offers are submitted by Ruth G. Strom to replace those of 
Ted Strom, Deceased: BLMA 042879, 045001, 045282, 
045283, and 045284. 

In Mrs. Strom’s letter of August 27th addressed to me, a 
copy of which you have, a correction should be made in one 
of the serial numbers, to-wit, BLM 043258, it should be 
043259. The same correction should be made on Mrs. 
Strom’s affidavit. 


Very truly yours, 
J. Reve, ABMSTRONG, 
Attorney for Ruth G. Strom, Administratriz. 
Enclosures. 
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Exutsrr 109 or ApministpaTiveE Recorp 


Ruts G. Srrom, Apminisreateirx, Pustic Domarm Om anp 
Gas Lease Orren Sussrirure ror BLM 042877 (Ez. 74, 
Supra) 


The terms and conditions of the offer executed September 8, 
1958, and the lands described are identical, except for the 
substituted offeror, to Ex. 74, and are therefore omitted. 


Exursrr 110 or ApmrnisTRaTIvVE Recorp 


Rours G. Srzom, Apmrvisrrater, Pustic Domarxn Om AnD 
Gas Lease Orrer Susstirure ror BLM 042878 (Ez. 75, 
Supra) 


The terms and conditions of the offer, executed September 
8, 1958, and the lands described, are identical, except for the 
substituted offeror, to Ex. 75, and are therefore omitted. 


Exurrr 111 or ApMINISTRATIVE REcoRD 


Rutz G. Srrom, ApMrvistrratrix, Pustic Domain OFFER TO 
Lease anv Or anv Gas Lease Susstrrute ror BLM 043259 
(Ex. 94, Supra) 


The terms and conditions of the offer, executed September 
8, 1958, and the lands described are identical, except for the 
substituted offeror, to Ex. 80, supra, and are therefore 
omitted. On November 24, 1959, a lease effective December 
1, 1959, was issued to Ruth G. Strom, as administratrix of 
the Estate of Ted R. Strom, deceased, for part of the lands 
described in the original offer (Ex. 80). (See Exhibit 136, 
infra, ESLO decision awarding the lease, and Exhibit 137— 
the lease.) 
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Exuzsrr 112 or ADMINISTRATIVE RECORD 


‘Rurs G. Srzom, ApMrvisrrataix, Pustic Domarx OrrEr To 
Lease anp Om anv Gas Lease Susstrrute ror BLM 043260 
(Ex. 81, Supra) 


The terms and conditions of the offer, executed September 
8, 1958, and the lands described are identical, except for the 
substituted offeror, to Ex. 81, supra, and are therefore 
omitted. On November 24, 1959, a lease effective December 
1, 1959, was issued to Ruth G. Strom, as administratrix of 
the Estate of Ted R. Strom, deceased, for part of the lands 
described in the original offer (Ez. 81). (See Exhibit 136, 
infra, ESLO decision awarding the lease, and Exhibit 138 
—the lease.) 


Exursrr 113 or ApMrnisTRaTIVE Recorp 


Ruts G. Srrom, ApMinistraTrm, Pusiic Domain OFFER TO 
Lease anp Om anp Gas Lease Sussrirute ror BLM 045283 
(Ex. 94, Supra) 


The terms and conditions of the offer, executed September 
8, 1958, and the lands described, are identical except for the 
substituted offeror, to Ex. 94, and are therefore omitted. 


Exuzerr 114 or ApMrvisTRaTIVE REcoRD 


Rurs G. Srzom, ApMrnistrateix, Pustic Domary OFFER To 
Lease anp Or anv Gas Lease Orrer Susstitute ror BLM-A 
045284 (Ex. 95, Supra) 


The terms and conditions of the offer, executed September 
8, 1958, and the lands described, are identical except for the 
substituted offeror, to Ex. 95, and are therefore omitted. 
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Filed ESLO September 9, 1958 
Exurrr 115 or Apmrnisrrative Recorp 
Tp R. Srrom, Appellant 


BLM-A 045282 BLM-A 045284, Louisiana 
(Eastern States Land Office) 


Appeal To Director, Bureau of Land Management 


Notice is hereby given that an appeal is taken from a 
Decision of the Eastern States Land Office dated August 14, 
1958 on the above entitled Acquired Lands Oil and Gas 
Leases filed September 25, 1957. 


A statement of the reasons for such appeal follows: 


1. That complete and accurate description of the lands 
for which leases are desired is furnished by metes and 
bounds connected to a public lands corner by course and 
distance in each of the applications and the areas thereof 


are computed. 

2. The Decision appealed from alleges that the leases are 
insufficiently described ‘‘since they do not clearly describe 
the lands as they were acquired by the government.’’ 43 
C.F.R. 200.8(d) is partially quoted in the paragraph imme- 
diately preceding the one in which this quotation is taken 
from in the Decision, hence it is most difficult, if not impos- 
sible, to see why the descriptions must be as they were in the 
deed. The regulation clearly gives the applicant an alterna- 
tive. This applicant chose to give a metes and bounds de- 
scription, which is accurate and complete. He did so because 
there is accreted land embraced in his description which 
could not have been included in the description as it ap- 
peared in the deed. 

3. The Corps of Engineers does not have jurisdiction to 
require that the description in a lease application follow the 
wording in the deed. The requirements as to description are 
exclusively within the province of the Bureau of Land Man- 
agement, Department of Interior. This applicant has com- 
plied with those regulations of the Bureau. 
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The applicant, Ted R. Strom, recently died and the Ad- 
ministratrix of his estate has complied with 43 C.F.R. 
200.8(1). That attached hereto is evidence of her appoint- 
ment as the Administratrix and an affidavit that she is the 
sole heir of the estate. Copies of the lease offers have been 
filed with the Bureau. 

In December of 1957 Ted RB. Strom filed a ‘‘Statement As 
To Acquired Lands Application” in an appeal pending be- 
fore the Secretary of the Interior denoted as A-27529, in 
which the applicant joined in a request and a motion to 
consolidate in that appeal consideration of the application 
herein appealed. At the same time Mr. Strom requested that 
the Secretary exercise supervisory jurisdiction over the 
acquired lands application. That motion and request have 
been held in abeyance until the matter of the secretarial 
appeal has been considered on its merits. 


Wuenerorg, it is requested that the Decision of August 
14, 1958, on BLM-A 045282 and BLM-A 045284 be reversed 
and that the Administratrix of the applicant’s estate be 
substituted for the applicant and that said lease issue. 
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Filed ESLO September 9, 1958 
Exutrr 116 or ApMrnistRaTIve Recorp 
Tep R. Srrom, Appellant 


BLM-A 045283 Louisiana 
(Eastern States Land Office) 


Appeal To Director, Bureau of Land Management 


Notice is hereby given that an appeal is taken from a 
Decision of the Eastern States Land Office dated August 11, 
1958 on the lease offer designated as BLM-A 045283, Ted R. 
Strom, offeror, to the Director, Bureau of Land Manage- 
ment. 

A statement of the reasons for the appeal follows: 


1. That 43 C.F.R. 200.8(d) reads in part as follows: 
“*Kach offer must describe the lands by legal subdivision, 
section, township, range and State, if the lands are sur- 
veyed, or, if not surveyed, by a metes and bounds descrip- 
tion connected with a corner of the public land surveys by 
course and distance or described in a manner consistent 
with the description in the deed conveying such lands to the 
United States’’. The above described application contains a 
complete and accurate metes and bounds description of the 
lands for which a lease is desired. That description is con- 
nected to a corner of the public lands surveys by course and 
distance. 

2. In the above quoted sentence of the regulations, the 
word ‘‘or’’ separates the metes and bounds description re- 
quirement from the description in the deed conveying such 
lands to the United States. This is clearly a disjunctive 
sentence which gives the applicant three alternatives, to-wit, 
(1) description by legal subdivision, as surveyed; (2) metes 
and bounds description if not surveyed, or, (3) the descrip- 
tion in the deed. The applicant chose the second alternative 
and thereby filed an adequate and sufficient description. 

3. The above quoted regulation does not require that the 
description in the acquisition deed be used in an application, 
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therefor provided that an accurate metes and bounds de- 
scription is used. 

4. The applicant chose this method of describing the land 
for the reason that a portion thereof is accreted land to that 
acquired by the United States by deed, hence the description 
in the deed would not fully cover all of the land applied for 
since it did not, of course, embrace the accreted land. 

5. The Department of Defense, Corps of Engineers, is the 
agency controlling part of the surface of the lands embraced 
in said application. The Corps own report indicates that it 
was able to specifically identify all of the lands. Further- 
more, it is not the prerogative of the Corps of Engineers to 
demand that the applicant should furnish land descriptions 
consistent with the deed to the United States since that is 
not a requirement of the regulations of the Department of 
Interior. 

6. The area of each parcel of land has been computed and 
is found at the end of each description. 


The applicant, Ted R. Strom, recently died and the Ad- 
ministratrix of his estate has complied with 43 C.F.R. 
200.8(1). That attached hereto is evidence of her appoint- 
ment as the Administratrix and an affidavit that she is the 
sole heir of the estate. Copies of the lease offers have been 
filed with the Bureau. 

In December of 1957 Ted R. Strom filed a ‘‘statement as 
to acquired lands application’’ in an appeal pending before 
the Secretary of the Interior denoted as A-27529, in which 
the applicant joined in a request and a motion to consolidate 
in that appeal consideration of the application herein ap- 
pealed. At the same time Mr. Strom requested that the 
Secretary exercise supervisory jurisdiction over the ac- 
quired lands application. That motion and request have 
been held in abeyance until the matter of the secretarial 
appeal has been considered on its merits. 


Wuenerorz, it is requested that the Decision of August 
11, 1958, on BLMA 045823 be reversed and that the Adminis- 
tratrix of the applicant’s estate be substituted for the appli- 
cant and that said lease issue. 
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Filed Secretary September 12, 1958 
Exar 117 or ApministEaTIve Recorp 
Motion For REcoNSIDERATION 


Henry S. Morgan, by his attorney, moves the Secretary 
of the Interior to reconsider and vacate the decision dated 
August 27, 1958, and to enter a decision granting an oil and 
gas lease to Henry S. Morgan for the lands in controversy. 

In support of this motion, Henry S. Morgan shows as 
follows: 


1. The decision erred in rejecting Morgan’s acquired land 
lease offer. The opinion makes no reference whatsoever to 
Morgan’s position that as a matter of law, these lands are 
acquired lands within the meaning of the Mineral Leasing 
Act for Acquired Lands. (See Morgan’s Brief in Support 
of the Motion for Exercise of Supervisory Jurisdiction, pp. 
5-16.) No justification has been advanced for shifting to 
the applicant the burden of determining that land is public, 
rather than acquired, even though the land was purchased 
by the United States, the Attorney General of the United 
States rendered an opinion holding that title was in the 
seller, and public funds were expended for the purchase 
price. (See Morgan’s Exhibits 1-17, accompanying the Brief 
in Support of the Motion for Exercise of Supervisory Juris- 
diction.) 

2. The decision erred in holding that the metes and 
bounds descriptions in Morgan’s lease offers are insufficient 
to identify the land. The opinion lays down a new principle 
contrary to all past practice of the Department. The words 
of description in Morgan’s lease offers identify the land. 
A surveyor taking those words could locate the land on the 
ground. To be sure, as in the case of any description of 
unsurveyed land, extraneous aids may be utilized to give 
a visual picture of the narrative description. And it has 
been the consistent practice of the Department to use out- 
side material for this purpose. Proof of this is found in the 
extensive collection of aerial photographs, quadrangle 
sheets and maps maintained and used by the Cadastral 
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Engineers of the Bureau of Land Management. As pointed 
out in the opinion (p. 10), the Bureau’s Cadastral Engi- 
neers followed past practice and employed maps not accom- 
panying the offer as aids in converting the words of descrip- 
tion into lines on present day topography. The Department 
has issued large numbers of leases of unsurveyed lands 
where identification was made with the aid of aerial photo- 
graphs, Geological Survey quadrangle sheets, Coast and 
Geodetic Survey maps, Mississippi River Commission sur- 
veys and other maps not forming a part of the lease offers. 
The words of description standing alone identify the land. 
The aids neither add nor substract from the words of de- 
scription which control for purposes of identification. 

The effect of the opinion is to hold that the Department 
will not go outside of the four corners of the lease offer as 
filed, for the purpose of locating the land on the face of the 
earth. This principle is revolutionary and a complete depar- 
ture from the Department’s policy and established practice. 
Tt should be reconsidered. The controlling regulation calls 
for a description sufficient to identify the land. It does not 
call for maps or plats. But the Bureau’s practice through 
the years has consistently been to call for maps, plats and 
aerial photographs to assist it in identifying the land. The 
absence of maps or plats does not affect identification if 
identification is contained in the words of description. The 
presence of maps or plats does not supply identification if 
the words of description fail to identify the land. 

The Department seems to be under the impression that 
Wallis’ metes and bounds descriptions identify the land, 
apparently because his offer included ‘‘an up-to-date de- 
tailed map of the area compiled by the Corps of Engineers, 
on which the areas he applied for were clearly marked.”’ 
The opinion goes on to recite (p. 18): 


There has been no suggestion that the map Wallis 
used is in anyway inaccurate. From the various items 
on the map, such as natural features and designations 
of latitude and longitude, combined with the words of 
description in the offer and the shading of the areas 
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applied for on the map, it seems that the location of 
these tracts has been made with extreme accuracy. 


It is not correct to state that lines drawn on a map show 
that the location of the tracts has been made with reference 
to natural features or latitude and longitude and ‘‘with ex- 
treme accuracy.’’ There is absolutely nothing in Wallis’ 
metes and bounds descriptions which tie them to land- 
marks, natural features or latitude or longitude. Wallis 
uses the same ‘‘section’’ numbers used by Morgan. (See 
Morgan’s Brief, p. 14, also pp. 11-13.) 

As we read the opinion, it is the attachment of a map, 
not the words of description, which controls. The ‘‘up-to- 
date’? Corps of Engineers map referred to in the opinion 
(p. 18) and used by Wallis was constructed by placing a 
grid purporting to show ‘‘sections”’ on a 1940 aerial photo- 
graph. To the extent that the Department believes that 
this land was ‘‘surveyed by another agency of the United 
States’’ it is in error. No survey has been made and the 
record will not support the Department’s observations. 
Morgan prepared his descriptions by placing the Wellman 
Bradford grid (attached to his offer) on a 1951 aerial photo- 
graph from which he computed the metes and bounds de- 
scriptions set out in his offers. Morgan’s descriptions reflect 
1951 topography as against Wallis’ 1940 topography. If 
these is any doubt on this point, Morgan requests permis- 
sion to supply the aerial photographs used to plot his metes 
and bounds descriptions and the materials from which the 
Corps of Engineers constructed the ‘‘up-to-date’’ map. It 
is unfair to say that Morgan does not identify the land but 
Wallis does. If Wallis’ metes and bounds descriptions 
identify the land, Morgan’s must. 

The opinion states (pp. 18-19) ‘‘that the marking out of 
a tract on a map as detailed as the one Wallis used is no 
less useful than relying solely upon courses and distances 
to describe the same land. Any line used as part of a de- 
scription can easily be converted into courses and distances 
and in addition its location checked by reference to other 
features shown upon the map.’’ The opinion thus makes 
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the lines drawn on the map not the words of description 
controlling. But, if the words do not identify the land, the 
lines are not a substitute. 

We feel sure that the Department does not intend to hold 
that by drawing lines on a map an applicant can identify 
his land without regard to his metes and bounds description. 
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Filed’ Secretary September 15, 1958 
Exursrr 118 or ApMINISTRATIVE RECORD 


Inrervener Strom’s Request ror RECONSIDERATION 


It is hereby requested: (1) That the Decision on the 
above matter dated August 27, 1958, be reconsidered; (2) 
that permission be granted to argue orally this request and 
the merits of the grounds upon which it is predicated; (3) 
that the Secretary receive and consider new evidence to be 
supplied promptly in substantiation of Intervenor’s Re- 
quest; and (4) that the issuance of leases be abated until 
argument is heard hereon. 

In brief Intervenor urges as grounds for reconsideration 
and rehearing: 


1. That the Connelly corner to which Wallis connected 
was in effect set aside by Deputy Surveyors in 1873 and 
1875. 

2. That the same corner is non-existent as an aid to 
identification or reference because it is incapable of being 
relocated. 

3. That paragraphs #1 and #2 above compel the appli- 
cation of the law as announced by the Supreme Court in 
Cox vs. Hart. 

4, That the so-called up-to-date Corps of Engineers map 
on which Wallis’ metes and bounds description is based is 
indeed not accurate. The Engineers have made no attempt 
to tie it to Wallis’ point of reference, i.e. Section 3 of the 
Connelly Survey or any other Connelly corner. Evidence 
on this point will be supplied. 

5. No connection to a public land corner has been made 
by Wallis and the unofficial map used in his metes and 
bound description lacks a point of reference. 
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Filed Secretary September 18, 1958 
Exar 119 or ADMINISTRATIVE Recorp 


Wallis? Memorandum in Opposition to Morgan’s Request 
for Reconsideration 


Morgan’s Motion for Reconsideration of the decision of 
August 27, 1958 presents no good reason for reconsidera- 
tion or for disturbing the decision. 


1. Morgan’s ‘“‘position’’ concerning the land being ac- 
quired, taken only with respect to his acquired land appli- 
cation, is, contrary to his unfounded assertion, referred to 
and its untenable nature is exposed in the decision (pp. 5, 6). 
That it is without substance or merit is also demonstrated 
in Wallis’ Brief of Appellee (pp. 45-50). 

2. The decision held the description in Morgan’s public 
domain offer defective for two independent reasons. One 
is that the description is insufficient to identify the land 
applied for. The second is that the descriptions of the tracts 
are not tied by course and distance to a corner of the public 
land survey. (Decision, pp. 13, 14). Either ground alone 
is fatal to Morgan’s offer. It is therefore significant that 
his Request for Reconsideration discusses the first ground, 
but does not even mention the second ground of failure to 
tie toa corner. Thus, Morgan in effect concedes the correct- 
ness of the decision in rejecting his offer on the latter 
ground. 


In any event, Morgan’s discussion of the ground that his 
description is insufficient to identify the land applied for is 
inaccurate and irrelevant and contains no valid argument 
for revising the decision. That this is so plainly appears 
from the decision itself. (pp. 7-13) and Wallis’ Brief of 
Appellee (pp. 3-11). The same is true of his references to 
Wallis’ description (decision, pp. 14-19; Wallis’ Brief, pp. 
36-45). 


Morgan’s Motion for Reconsideration should be denied. 


Filed Secretary September 18, 1958 
Exursir 120 or Apmrnistpative Recorp 


Wallis’ Memorandum in Opposition to the Request for 
Reconsideration of ‘‘T. R. Strom’’. 


1. The ‘‘Intervenor’s Request for Reconsideration’’ of 
the decision of August 27, 1958 and other relief is clearly 
without merit. The ‘‘grounds for reconsideration and re- 
hearing”’ set forth therein are addressed to Wallis’ descrip- 
tion. They are irrelevant and inaccurate and provide no 
valid basis for disturbing the decision. This is demon- 
strated in the decision (pp. 1419) and in Wallis’ Brief 
for Appellee (pp. 58-60, 36-45). All four of the requests 
made by the ‘‘Intervenor’’ should therefore be denied. 

2. T. RB. Strom, the ‘‘Intervenor’’, appears to be no 
longer alive. He apparently was murdered on June 2, 1958. 
(See Washington Post, page one, June 3, 1958.) We do 
not see how any Request for Reconsideration or any other 
relief can now be made on his behalf by his former attorney 
or otherwise. 


The Request of the ‘‘Intervenor’’ for Reconsideration 
should in all respects be denied. 
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Exazsrr 121 or ADMINISTRATIVE RecorD 


October 29, 1958. 
Hon. Fred A. Seaton, 
Secretary of the Interior, 
Washington 25, D.C. 


Re: Morgan-Wallis-Strom A-27529 


Deak Sre: 
On August 27, 1958, in a 


public land oil and gas lease offer filed on March 8, 1956, 
was the first proper one filed for certain land in Louisiana. 
On September 19, 1958, a decision of the Solicitor in a 
related proceeding referred to the said August 27 decision 
as ‘‘granting priority to Wallis’ public land application, 
BLM 043017’? and as holding that it was ‘‘the first proper 
one filed * * *.’” (Wallis-The California Company, A-27547, 
pp. 1, 2, 4.) 

On September 15, 1958, I received from the respective 
attorneys for Morgan and Strom requests for reconsidera- 
tion of the August 27, decision. I filed memoranda in oppo- 
sition three days later. The Department’s Rules of Prac- 
tice no longer provide for such requests for reconsideration. 
And it is the practice of the Solicitor as your delegate 
promptly and summarily to deny such requests. 

It is especially important in this case that such prompt 
and summary action be taken since every day of delay means 
substantial financial loss to the United States. This follows 
from the fact that, according to a Geological Survey memo- 
randum of September 23, 1958, parts of the land covered by 
Wallis’ offer are now ‘‘within an undefined known geologic 
structure,’’? and that producing wells on adjacent land 
owned by the State of Louisiana are draining oil from the 
said land of the United States. The only way to offset that 
drainage is to issue a lease and through the lessee promptly 
drill thereunder. Wallis is prepared promptly to initiate 
such drilling upon issuance of the lease to him. 

Moreover, Morgan and Strom, whose requests for recon- 
sideration are pending are actually ‘‘dummies’’ for The 
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California Company. (Wallis’ Brief of Appellee, pp. 53-58.) 
And that company is among those so draining lands covered 
by Wallis’ offer from a number of wells. These wells in- 
clude at least one drilled under a slant wall permit issued 
to The California Company and covering the same public 
lands of Wallis’ offer. (Wallis-The California Company, 
A-27547). Thus, through its ‘‘dummies’’ Morgan and Strom, 
The California Company is doing all it can to delay issu- 
ance of a lease so that it may drain oil under Federal land 
as long as it possibly can. For the Department to delay 
denial of the requests for consideration any longer is in 
ordinary circumstances unjustified. In the circumstances 
described above, it is clearly contrary to the public interest. 

I am particularly impelled to call these facts to your 
attention since the attorney for Strom not only filed his 
request for reconsideration, but in subsequent oral and 
written communication to the Department (without notice 
or copy to me) has sought to obtain delay which financially 
benefits his real client, The California Company, to the 
substantial financial prejudice of the United States. 

Finally, as a reading of the Deputy Solicitor’s decision 
and my memorandum in opposition will demonstrate, there 
is no conceivable relevance or merit in Strom’s attorney’s 
requests. He allegedly seeks to obtain ‘‘evidence’’ at this 
stage of the proceedings which he had ample opportunity 
to do long before the August 27 decision was rendered and 
which, if produced, would at best be clearly irrelevant. 

In the interests of the United States and of Wallis, I urge 
that Morgan’s and Strom’s requests for reconsideration be 
promptly denied so that a lease may be issued to Wallis 
and drilling commenced just as soon as possible to offset 
drainage of Federal land. 


Respectfully yours, 


Hazry M. Epevsrern, 
Attorney for Floyd A. Wallis. 


Exursit 122 or ADMINISTRATIVE ReEcorD 


November 3, 1958. 
Dear Mr. EpELSTEIN : 


Your letter of October 29, 1958, concerns the pending re- 
quests for reconsideration of the Department’s decision in 
Morgan-Wallis-Strom, A-27529. 

The representation and allegations you have advanced as 
reasons that the ‘‘requests for reconsideration be promptly 
denied’? have been carefully noted. You may be assured 
that your letter and its contents are being studied and that 
a decision on the requests for reconsideration will be reached 
as promptly as is consistent with proper handling of the 
matter. 


Sincerely yours, 


/s/ Frep A. SEATON, 
Secretary of the Interior. 
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Exenerr 123 or ApministRratIvE Recorp 


U.S. DeparTMent or THE InTERIOR, OFFICE OF THE SOLICITOR 
Washington 25, D. C. 
November 14, 1958. 
Deputy District Engineer, 
Foot of Prytania Street, 
New Orleans 9, Louisiana. 


Re: Henry S. Morgan et al., A-27529 (65 ID. 369) 


Dear Sr: 


I am enclosing a copy of an offer by Floyd A. Wallis for 
an oil and gas lease (BLM-042017) for certain lands 
bordering the Southwest Pass of the Mississippi River. 
The sufficiency of the description in this offer was the 
subject of a decision by this Department identified above. 
A copy of the decision is enclosed. 

Both Henry S. Morgan and T. R. Strom, conflicting appli- 
cants, have requested reconsideration of the decision. In 
order to assist this office in determining what disposition 
to make of the requests, I would appreciate it very much 
if you could tell me whether the maps which are part of 
offer BLM-042017 have been finally approved. If they have, 
a copy of the pertinent sheets, as approved, if you can 
furnish them, or, if not, information as to where they may 
be obtained, would be of great help. 

I believe that J. Reuel Armstrong, attorney for Mr. 
Strom, offeree, has consulted you for information concern- 
ing this map. 

As you will note, Wallis’ description of the several tracts 
applied for is made partly in terms of lines of the sections 
shown upon the map. These sections are not part of an 
official survey of this Department, but apparently were 
created by projection on a map prepared under the direc- 
tion of a board of United States Engineers in March and 
April 1898, frequently referred to as the Wellman Bradford 
grid. 

I would like to know whether these section lines, as shown 
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on the maps attached to the Wallis offer, show the projected 
section lines in the position in which they are shown on 
other maps of the area prepared by the U. S. Engineer’s 
office and are consistent with the position of the section 
lines used by the United States and other landowners in 
acquiring and administering lands in this area. Specifically, 
is the placement of the Wellman Bradford grid on the maps 
attached to the Wallis offer accurate? 

Finally, if the information is readily available, an ex- 
planation of how the location was made for the southeast 
corner of fractional section 3, T. 24 S., BR. 30 E., La. Me- 
ridian, Louisiana, as shown on the maps, would be helpful. 

If the procurement of the information requested will 
require an appreciable period of time, I would appreciate 
your acknowledgment of this letter and your estimate as to 
the time required for submitting the information. 

I would also appreciate your return of the copy of the 
Wallis offer when it has served your purposes. 


Very truly yours, 


Epmunp T. Farrz, 
Deputy Solicitor. 
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Exursrr 124 or ApmrnisteaTIvE Recorp 


U.S. Army Enorneer Disrrict, New Osteans Corps oF 
Enorneegs, Foor or Prytanta Sraeet 
New Orleans 9, Louisiana 


4 December 1958. 


Office of the Solicitor, 
U.S. Department of the Interior, 
Washington 25, D. C. 


Dear Sir: 


This is in reply to your letter dated 14 November 1958, 
(your file Henry S. Morgan, et al., A-27529 (65 LD. 369) 
enclosing an offer by Floyd A. Wallis for an oil and gas 
lease (BLM-042017) for certain lands bordering Southwest 
Pass of the Mississippi River, together with a copy of the 
decision by your Department and requesting information 
as to the accuracy of the maps prepared by this office which 
are part of the offer BLM-042017. 

The maps were prepared in 1951 for internal use in con- 
nection with the administration of lands in this area and 
have not been revised or approved; however, it is believed 
that the maps represent the best available information. 
They are half size of master tracings, Scale 1” — 400’, 
prepared by this District in 1941 for use as a base for plot- 
ting periodic hydrographic surveys. The planimetry shown 
on the master tracings was taken from aerial photography 
flown in October to November 1940, and revised by subse- 
quent instrumental survey in 1942 along the east bank of 
the Southwest Pass. The 1940 aerial photographs were tied 
to the hydrographic survey base line (transit traverse) 
which in turn was tied to U. S. Coast and Geodetic triangu- 
lation stations. U. S. Land Grid is not shown on the master 
tracings. The U. S. Land Grid was superimposed on the 
half scale master tracings, using the Wellman and Bradford 
sectional grid which was tied into natural and physical 
features, especially the two lighthouses on the west bank 
opposite Burrwood, shown on the map, sheet No. 8, as old 
lighthouse and South West Pass lighthouse. 
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Both of the referred to lighthouses have been abandoned, 
but remains of the two lighthouses are still existent and 
provide good landmarks, and are visible from an appre- 
ciable distance and show on aerial photographs. 

In view of the above, it is believed the maps attached to 
the lease, BLM-042017, are approximately correct. 

The Wallis offer is returned, as requested. 


Sincerely yours, 


Duane W. ACKERSON, 
Lt. Col., CE 
Deputy District Engineer. 
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Exursir 125 or ADMINISTRATIVE REcorp 


Unrrep Srares Department or THE INTERIOR, OFFICE OF 
THE SoLicrror 


Washington 25, D. C. 


December 18, 1958. 


Mr. J. Revel Armstrong, 
Attorney at Law, 

Box 36, 

Rawlins, Wyoming: 


Dear Mr. ARMSTRONG: 


Your request filed on September 15, 1958, for reconsidera- 
tion of the Department’s decision in Henry Morgan et al., 
65 I. D. 369 (1958), has been carefully considered. 

The arguments upon which you base your requests are 
essentially the same ones you presented on your interven- 
tion and they were thoroughly examined prior to the issu- 
ance of the decision. I believe the conclusions reached in 
the decision are correct and find no reason for reconsider- 
ing it. 

In view of the extensive briefs previously filed and the 
nature of the issues in the case, I believe that oral argument 
would serve no useful purpose. Accordingly, your request 
for oral argument is denied. 

In addition, on October 14, 1958, you submitted a letter 
requesting that this office ask the Deputy District Engineer, 
United States Army Engineer District, New Orleans, to 
furnish you some information relating to the history of 
Engineer maps on the Southwest Pass. 

Since, in my view, the only purpose in seeking more infor- 
mation on the Engineer maps used by Wallis as part of his 
application would be to determine the accuracy of that map, 
I wrote the Deputy District Engineer on November 14, 
1958, as follows: 


“‘Both Henry S. Morgan and T. RB. Strom, conflicting 
applicants, have requested reconsideration of the de- 
cision. In order to assist this office in determining what 
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disposition to make of the requests, I would appreciate 
it very much if you could tell me whether the maps 
which are part of offer BLM-042017 have been finally 
approved. If they have, a copy of the pertinent sheets, 
as approved, if you can furnish them, or, if not, infor- 
mation as to where they may be obtained, would be of 
great help. 


“¢As you will note, Wallis’ description of the several 
tracts applied for is made partly in terms of lines of 
the sections shown upon the map. These sections are 
not part of an official survey of this Department, but 
apparently were created by projection on a map pre- 
pared under the direction of a board of United States 
Engineers in March and April 1898, frequently referred 
to as the Wellman Bradford grid. 

“J would like to know whether these section lines, 
as shown on the maps attached to the Wallis offer, 
show the projected section lines in the position in which 
they are shown on other maps of the area prepared by 
the United States Engineers Office and are consistent 
with the position of the section lines used by the United 
States and other landowners in acquiring and admin- 
istering lands in this area. Specifically, is the place- 
ment of the Wellman Bradford grid on the maps at- 
tached to the Wallis offer accurate?’’ 


In his reply dated December 4, 1958, the Deputy District 
Engineer stated: 


‘‘The maps were prepared in 1951 for internal use in 
connection with the administration of lands in this area 
and have not been revised or approved; however, it is 
believed that the maps represent the best available 
information. They are half size of master tracings, 
Scale 1” — 400’, prepared by this District in 1941 for 
use as a base for plotting periodic hydrographic sur- 
veys. The planimetry shown on the master tracings 
was taken from aerial photography flown in October 
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to November 1940, and revised by subsequent instru- 
mental survey in 1942 along the east bank of the 
Southwest Pass. The 1940 aerial photographs were 
tied to the hydrographic survey base line (transit trav- 
erse) which in turn was tied to U.S. Coast and Geodetic 
triangulation stations. U. S. Land Grid is not shown 
on the master tracings. The U. S. Land Grid was super- 
imposed on the half scale master tracings, using the 
Welman and Bradford sectional grid which was tied 
into natural and physical features, especially the two 
lighthouses on the west bank opposite Burrwood, shown 
on the map, sheet No. 8, as old lighthouse and South 
West Pass lighthouse. 

‘‘Both of the referred to lighthouses have been aban- 
doned, but remains of the two lighthouses are still 
existent and provide good landmarks, are visible from 
an appreciable distance and show on aerial photo- 
graphs. 

‘*In view of the above, it is believed the maps attached 
to the lease, BLM-042017, are approximately correct.’’ 


These comments are fully consistent with the conclusion 
reached in the decision of August 27, 1958, that Wallis accu- 
rately described the lands he applied for, that these tracts 
can be located without difficulty and that Wallis’ applica- 
tions fully comply with the requirements of the regulation. 

Therefore, your request for reconsideration is denied and 
the Department’s decision of August 27, 1958, in Henry 
Morgan et al. (A-27529), will remain the Department’s final 
action in this matter. 


Sincerely yours, 
Georce W. Assort, 
Solicitor. 


Exnisrr 126 or ADMINISTRATIVE Recorp 


Unrrep Srares DeparTMENT oF THE INTERIOR, OFFICE oF 
tHe Souicrron 
Washington 25, D. C. 


; December 18, 1958. 
Mr. Marvin J. Sonosky, 
Attorney at Law, 
1028 Connecticut Avenue, 
Washington 6, D. C. 


Deak Mr. Sonosky: 


Your request filed on September 12, 1958, for reconsidera- 
tion of the Department’s decision in Henry Morgan et al., 
65 IL. D. 369 (1958), has been carefully considered. 

The arguments upon which you base your requests are 
essentially the same ones you presented in your appeals 


and they were thoroughly examined prior to the issuance 
of the decision. I believe the conclusions reached in the 
decision are correct and find no reason for reconsidering it. 

Therefore, your request for reconsideration is denied and 
the Department’s decision of August 27, 1958, in Henry 
Morgan et al. (A-27529) will remain the Department’s final 
action in this matter. 


Sincerely yours, 
Grorce W, ABBOTT, 
‘Solicitor. 


Exuzrr 127 or Apmrnisrrative Recorp 


Eastern States Land Office 
BLM 042017 Louisiana 
December 19, 1958. 
Decision 


Fiorp A. Wats, Federal Insurance Company 
Oil and Gas 


Lease Issued Part of Lease Area Within a Known Geologi- 
cal Structure 


On March 8, 1956, Floyd A. Wallis filed the above-cap- 
tioned oil and gas lease offer under the provisions of the 
Public Domain Mineral Leasing Act of February 25, 1920, 
as amended, for certain unsurveyed tracts located in 
Plaquemines Parish, Ts. 24 and 25 S., R. 30 E., Louisiana 


Meridian, Louisiana. 

None of the applied-for lands were within the known 
geologic structure of a producing oil or gas field as of the 
filing date of the application. However, by memorandum 
of September 23, 1958, the Geological Survey reported that 
portions of the lands described in the application are now 
within an undefined known geologic structure. 

In accordance with the current procedures and the pro- 
visions of 43 CFR 192.100(a), the applicant has furnished 
an acceptable $5,000 bond to cover the lease obligations and 
has paid the balance of the first year’s rental which is at 
the rate of $1 per acre, or fraction thereof. 

A copy of the approved lease will be delivered to lessee’s 
local attorney for transmittal to lessee. 


Josepx P. Hacan, 
Chief, Minerals Adjudication Section. 


Exauzrr 128 or ApMINIsTRATIVE REcorD 


Frovp A. Waris Pustic Domarx Om anD Gas Lease BLM 
042017. Omitted, printed as Ex. 56. 
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Exursrr 129 or Apmrnisteative Recorp 


June 11, 1959. 
Honorable George W. Abbott, 
Solicitor, 
Department of the Interior, 
Washington 25, D. C. 


Dear Mr. Assorr: 
Re: Burrwood Field—Louisiana 


Portions of Morgan and Strom lease offers not covered by 
leases BLM 015383 and 042017 


This is a joint letter written on behalf of Henry S. Morgan 
and the legal representative of T. R. Strom, deceased, re- 
questing that noncompetitive oil and gas leases issue on 
those parts of the respective lease offers filed by Morgan 
and Strom not already embraced in lease BLM 042017 issued 
to Floyd A. Wallis, or in lease BLM 015383 held by The 
California Company. The Morgan offers are BLM A036376 
and BLM 036377. The Strom offers are BLM 042877, 042878, 
043259, 043260, BLM A045283 and 045284. 

This request is without prejudice to any of the contentions 
and rights of any of the parties in the case of Morgan et al. 
v. Seaton, Wallis et al., Civil No. 3248-58 in the United States 
District Court for the District of Columbia and should not 
be treated as a concession of any fact, issue, or argument 
in that case. 

Accompanying this letter is a map to which we refer as an 
aid in visualizing the situation. The subject matter is an 
area of land at the tip of the Southwest Pass of the Missis- 
sippi in Louisiana. Title to the entire area, land and water 
bottom, is claimed by the State of Louisiana and Plaque- 
mines Oil and Development Company. The United States 
claims title to all but the navigable water bottoms. 

The area shown on the map embraces the Burrwood 
Field. It is covered by two leases from the State of Louisi- 
ana—State leases 2565 and 1922. The Shell Oil Company 
holds State lease 2565 covering all the acreage claimed by 
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the State within the area bounded in red on the map, less 
that portion of the river bottom acreage embraced in State 
lease 1922 held by The California Company. 

The United States issued lease BLM 013997 (orange so 
far as shown on the map), effective November 1, 1951; lease 
BLM 015383 (blue on map), effective June 1, 1952; and lease 
BLMA-17631 (purple so far as shown on the map), effective 
October 1, 1952. These three leases are now held by The 
California Company: The fourth lease BLM 042017 (yellow 
on map) was issued to Floyd A. Wallis, effective January 1, 
1959. The portion of the title-disputed area not covered by 
these four federal leases is subject to pending lease offers 
filed by Henry S. Morgan and T. R. Strom. The Morgan 
offers cover all of the Wallis lease (yellow), plus the area 
shown in green. The Strom offers overlap Morgan (green), 
Wallis (yellow), lease BLM 015383 (blue), lease BLMA 
17631 and other land. : 

The California Company holds options to any leases 
issued to Morgan or Strom. These options are subject to a 
joint operating agreement between the Shell Oil Company 
and The California Company. 

Because of the title dispute between the two sovereigns, 
The California Company and Shell recognized that develop- 
ment of the field would not be possible unless the require- 
ments of both the United States and Louisiana were satis- 
fied. Accordingly, the development of the field by Shell and 
California has been under the supervision of both sover- 
eigns and under permits issued by both sovereigns. 

The discovery well was brought in as a producer on Sep- 
tember 9, 1955 on State lease 2565—Federal lease 015383 
(designated USA-State 2565 No. 1). A 40.8 acre operating 
unit was created with the United States (Unit 1 on map). 

The discovery well was on the west side of the river. 
Geology indicated development eastward, and this was un- 
dertaken on a 40-acre spacing program in accordance with 
the rules of the Geological Survey and the Louisiana State 
Conservation Commission. This called for wells in the bed 
of the Mississippi River. Four wells were drilled in the bed 
of the river, all on State lease 1922 (Wells 1922 A-1, A-2, A-3 
and A-4). The 40-acre spacing on Well 1922 A-2 embraced 


645 


land on BLM 015383. Accordingly, a 40.8 acre unit was 
created with the United States and Louisiana (Unit 2 on 
map). 

The east bank of the Mississippi River was next in line 
for development. Four producing wells were completed on 
BLM 015383 and State lease 2565, designated USA-State 
2565 Nos. 3, 4, 5, and 6. The United States executed com- 
munitization agreements with Shell and California creating 
a 40.8 acre unit for each of the four wells. The United States 
is receiving 100% royalty from each well, deposited in 
escrow pending determination of the title dispute between 
the sovereigns (Units 3, 4, 5, and 6 on map). 

As matters now stand orderly development is hindered to 
the federal disadvantage because a portion of the land is not 
under federal lease. For this reason, in aid of conservation 
and to protect the federal royalty in the land claimed by the 
United States, it would be in the best interests of the United 
States if all of the land claimed by it were under federal 
lease, just as all of the land claimed by Louisiana is under 
State lease. This would permit orderly development of the 
field with protection to all concerned. We believe the Geo- 
logical Survey will confirm this viewpoint. 

Accordingly we respectfully urge that leases issue to 
Morgan or Strom, as the case may require, to the following 
areas not covered by leases BLMA-017631, BLM 015383, or 
BLM 042017: 


1. Area I This covers the area in green on the east 
bank of Southwest Pass. It is part of Morgan’s Par- 
cel I of BLM 036377 and is covered by Strom’s offers. 

. Area II This covers a small tract in green on the 
east bank of the Pass surrounded on three sides by 
Lease BLM 015383. It is a part of Parcel II of Mor- 
gan’s BLM 036377 and is covered by Strom’s offers. 

. ArealII This covers a small tract in green abutting 
on lease BLM 015383 on the east bank of Southwest 
Pass. It is part of Morgan’s Parcel III of BLM 
036377 and is covered by Strom’s offers. 

. Area V This covers a small tract in green on the 
west bank of Southwest Pass abutting lease BLM 
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015383 and is part of Morgan’s Parcel V of BLM 
036377 and is covered by Strom’s offers. 

. Area VI This is the same as Morgan’s Parcel VI 
of BLM 036377. It is also part of Strom’s offers. It 
is a separately identified tract in Morgan’s offer 
BLM 036377. It stands adjudicated administratively 
that Morgan is entitled to a lease to Parcel VI. Ex 
parte The California Company, BLM 013997 (Par- 
cels 3 and 5) revoking the BLM decision of June 7, 
1956, insofar as it relates to Parcel VI. 


We stand ready to furnish any information or service-you 
may request in working out this problem. 
Kind personal regards, 


Sincerely, 
Marvin J. Sonosky, 
Attorney for Henry S. Morgan. 


J. Reve ARMSTRONG, 
Attorney for Ruth G. Strom, 


Administratria of the Estate of 
Ted R. Strom, deceased. 
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Exursrr 130 or ApMnvistEaTIve Recorp 


Unrrep States DepanTMENT OF THE INTERIOR, OFFICE OF THE 
Soxicrroz 


Washington 25, D. C. 
July 21, 1959. 
Mr. Marvin J. Sonosky, 
Attorney at Law, 
1028 Connecticut Avenue, 
Washington 6, D. C. 


Mr. J. Reuel Armstrong, 
Attorney at Law, 
Rawlins, Wyoming. 


GENTLEMEN : 


In your joint letter dated June 11, 1959, you requested 
that oil and gas leases be issued either to Henry S. Morgan 
or T. R. Strom, deceased, for lands included in their offers 
which are not covered by outstanding leases. 

I have referred the cases to the Bureau of Land Manage- 
ment for processing consistently with the Department’s de- 
cision in Henry S. Morgan et al., 65 I.D. 369 (1958). 


Very truly yours, 
/s/ Grorce W. ABBOTT, 
Solicitor. 


Exursrr 131 or ADMINISTRATIVE RECORD 


Supplemental land status report on Morgan offer BLM 
036377 (Ex. 1). Omitted. 
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\ Exewerr 132 oF ADMINISTRATIVE Recomp s 
‘Uxrrep ‘States DeparTMENT oF THE Invention, BUREAU OF 
oe Lanp ManaGEMENT 


Eastern States. Office 
Washington 25, D. C. 


August 12, 1959. 


Memorandum ae 
To: Chief, Minerals Adjudication Section, ESLO 
From: Chief, Cadastral Engineering Section, ESO. 
Subject: Your memo of —. re Appin. No. 


Direct reply is made to your remarks on above subject 
memorandum and application: 


Memorandum re BLM-042878 


The applied-for land in the subject case is in effect all of 
that area situated on the right bank of Southwest Pass of 
the Mississippi River, lying southwesterly of, or below, a 
line passing through the lower front cor. of sec. 9, T.2458., 
R. 30 E., perpendicular to the present thread of Southwest 
Pass, to the end of the C. of E. west jetty. This same area is 
covered in part by outstanding leases BLM 013997, BLM 
015383 and BLM 042017 and offer BLM 036377. It is under- 
stood that BLM 036377 will be rejected in its entirety in 
accordance with the Department’s decision of August 27, 
1958, A-27529 (65 LD. 369). The following remarks are 
made on the presumption that this rejection will be followed 
through and not appealed. ; : 

The basic offer is satisfactory in regard to a proper con- 
nection with a public land survey corner and within the con- 
sideration of what has been previously held by the Director 
as to adequacy of a metes and bounds description, the de- 
scription contained therein would conform with the Direc- 
tor’s conclusions. However, the description contains exten- 
sive areas of open waters where no land areas can be found 
and navigable waters of bayous and is further described as 
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being along the mean low water lines. The offer then re- 
solves to this: : : 


The offer should be rejected as to those parts. which 
are in conflict with BLM 013997, BLM 015383 and BLM 
042017. 

The offeror should be afforded an opportunity to pre- 
sent an amended description, without loss of priority, 

’ to the areas outside the above named cases, exclusive of 
the beds of open waters-and navigable streams, whose 
title is not in the United States. 


In that the areas outside the already leased lands are in 
several separated tracts, the descriptions of each must com- 
ply with applicable regulations treating with submission of 
a proper description (see new regulations; ESO reading 
file, para. 7; BLM Perm. File). This also includes the 
elimination of any applied-for areas below the mean high 
water or tide elevations. 

/s/ Norvitte E. SHearer. 


650 


Exurerr 133 or ADMINISTRATIVE Recorp 


Uxrrep ‘Staves DEPARTMENT oF THE IwreEBion, BUREAU OF 
Lanp ManaGEMENT 


Washington 25, D. C. 
Eastern States Land Office 
5.21:ESLM 
BLM 036377 
(Louisiana) 


Certified Mail 
September 1, 1959. 
Decision : 


Henry S. Morcan 
Oil and Gas 
Lease Offer Rejected in its Entirety 


By memorandum dated July 21, 1959, the Solicitor re- 
ferred the above-numbered oil and gas lease offer of Henry 
S. Morgan to this office for processing as to those parts of 
his offer BLM 036377 which are not in conflict with lease 
BLM 042017 of Floyd A. Wallis or lease BLM 015383 held 
by The California Company, and as to all of Parcel VL, con- 
sistent with Departmental decision in Henry S. Morgan, 
et al, 65 LD. 369 (1958). 

The Department’s decision affirmed the decision of the 
Director dated June 5, 1957 rejecting Morgan’s lease offer 
036377 to the extent of its conflict with BLM 042017 and held 
that although the land applied for in Morgan’s lease offer 
has now been identified, it does not follow that the descrip- 
tion in the application was sufficient to identify the land 
when filed. 

The reason for the above reference is that the Attorneys 
for Morgan, and the successors of T. R. Strom, deceased, in 
whose names subsequent public and acquired land offers 
were filed for the land, jointly requested that the Morgan 
and Strom offers be processed and that leases be issued for 
any lands not previously leased to others. The Solicitor, 
acting here for the Secretary under his delegated authority, 
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stated that ‘‘Morgan’s indirect attempt to furnish a tie to 
a public land corner cannot be considered as an amendment 
of his offer.’’ This office is bound by that statement irre- 
spective of the fact that the Director concluded, by way of 
dictum in his decision of June 7, 1956, adjudicating the con- 
flict between Morgan and one Wallis, and holding the land 
to be public, that an amendment so far as the tie to a public 
land corner is concerned was filed by Morgan. We are 
equally bound by the Department’s decision of August 27, 
1958 upon the same matter which held, in addition to the 
failure of Morgan to tie his description to a public land 
survey corner, that the description of the land, itself, in his 
offer did not meet the mandatory requirements of the regu- 
lations. While this conclusion as to parcel VI is dictum, if 
the holding of the Director as to that parcel is so defined, its 
basis applies as well to parcel VI as it does to the remainder 
of the description. 

For the reasons stated above, Morgan’s lease offer 036377 
is rejected as to Parcel VI. Since it also purported to cover, 
in Parcels I through V small, fragmentary pieces of land, 
not presently covered by a lease issued to Floyd A. Wallis 
under his offer 042017, the offer as to such pieces of land are 
subject to rejection and they are hereby rejected for the 
same reasons assigned as to Parcel VI and for the further 
reason that the public interest does not require that such 
fractional acreages be leased. See Richfield Oil Corpora- 
tion, A-27697, October 23, 1958. 

It is not the practice to adjudicate junior lease offers, 
sometimes referred to as ‘‘top filings’’, until a decision re- 
jecting the prior offer becomes final. Nor will that be done 
here with respect to the Strom amended offers. However, 
because of the joint request by both parties the latter have 
been examined to determine whether the offers are in proper 
form, the offeror qualified, and the description adequate 
under the regulations. The offeror’s qualifications appear 
to be satisfactory, and the offers are in proper form. The 
land descriptions are tied to a corner of the public land 
survey and furnish comprehensive metes and bounds calls. 
Strom’s original offers are not acceptable because they in- 
clude within their boundaries unleasable water areas and 
do not close on the actual land area. 


Of course, if the decision as. to Morgan becomes fina], 
appropriate action will be taken upon Strom’s offers and, 
even if timely amended, they will be rejected to the extent 
of any land already embraced in a lease and as to any frag- 
mentary tracts so small in area and so situated that it is 
deemed not in the public interest to lease. 

This decision so far as it relates to Morgan’s lease offer 
will become final 30 days from its receipt by the lessee or 
his authorized representative, in the absence of appeal. If 
an appeal is taken, there must be strict compliance with the 
regulation in 43 CFR Part 221. (See attached Form 4-1364). 


Joszrx P. Hacan, 
Chief, Minerals Adjudication Section. 


Filed ESLO October 2, 1959 


_Exursrr 134 or ADMINISTRATIVE Recorp 


Norice or APPEAL TO THE DrmecTor oF THE Bureau oF Lanp 
; _ MANAGEMENT 


Henry S. Morgan hereby appeals from the decision of the 
Eastern States Land Office dated September 1, 1959, reject- 
ing lease offer BLM 036377. 


Filed BLM November 18, 1959 
Exurrr 135 or ApmrinistraTive REcorD 


WrrHpRaWwaL oF APPEAL 


Henry S. Morgan, by his attorney, hereby withdraws his 
appeal from the decision dated September 1, 1959, rendered 
by the Eastern States Land Office in the above titled matter. 


Exuzerr 135A or ADMINISTRATIVE RECORD 


Unrrep Sratres DepaRTMENT OF THE InTEBIOR, BUREAU OF 
Lanp ManaGEMENT 


Washington 25, D. C. 


BLM 036377 (La.) 


November 24, 1959. 
Oil and Gas 


Decision 


Withdrawal of Appeal 
Filed: November 18, 1959 
Henry S. Morecan. 
Relinquishment of 
Interest in Case [] 
Filed: 
Appeal Dismissed 
In view of the withdrawal or relinquishment noted above, 
the appeal to the Director, Bureau of Land Management, in 
this matter is dismissed. The case is returned with a copy 
of this decision to our State Supervisor for farther appro- 
priate action. 
For the Director: 


A. EL Fours. 


Exuzerr 136 or ADMINISTRATIVE REcoRD 


Unrrep Srares DeparTMENT OF THE INTERIOR, BUREAU OF 
Lanp ManaGEMENT 


Washington 25, D. C. 


Eastern States Land Office = 5 9) not 


BLM 043259 
043260 
(Louisiana) 


November 24, 1959. 
Decision 


Oil and Gas 
Lease Offers Rejected in Part Leases Issued 

The above-numbered oil and gas lease offers in the name 
of Ruth G. Strom were filed under the provisions of the Act 
of February 25, 1920 (41 Stat. 437, et seq.), as amended, for 
certain parcels of land on the East and West sides of South- 
west Pass, Ts. 24 and 25 S., R. 30 E., Louisiana Meridian, 
Louisiana, in substitution for offers BLM 042877 and 042878 
for the purpose of eliminating certain water areas included 
in the earlier offers. 

The earlier offers were before the Secretary in 1958, when 
the respective offers of Wallis and Morgan were adjudicated 
and the decision of August 27, 1958 was rendered, Strom 
having been permitted by the Secretary to intervene. 

The Secretary in that case held as against both Morgan 
and Strom that Wallis was entitled to a lease for the land 
requested in his offer. Although the decision stated that, 
since Strom’s offers were junior to Wallis’ offer, they would 
be disposed of when final action was taken on the Wallis 
lease offer, the effect thereof was to finally deny Strom the 
right to any land covered by the Wallis lease. 

On December 19, 1958, the Eastern States Land Office 
issued a lease to Wallis, this being the final action on the 
Wallis offer. By letter dated December 18, 1958, the Solici- 
tor advised Strom, through his attorney, that the request for 
reconsideration of his lease offers was denied and that the 
Department’s decision of August 27, 1958 would remain the 
final action of the Department in the matter, thus consti- 


Rutz G. Strom 
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tuting final adjudication of the Strom offers with respect to 
the Wallis acreage. This letter of the Department was ap- 
plicable to lease offers BLM 043259 and 043260, which had 
previously been substituted for 042877 and 042878 to which, 
inter alia, the decision of August 27, 1958 was directed. 
Accordingly, lease offers BLM 043259 and 043260 are finally 
rejected, effective December 19, 1958, to the extent of their 
conflict with the Wallis lease and the cases are to that extent 
closed, conformable with the Secretary’s ruling of August 
27, 1958. 

The offers are further rejected to the extent of any land 
already embraced in outstanding leases BLM 015383, 017631 
and 013997, now in the name of The California Company, 
and as to any unleasable water areas. 

Leases BLM 043259 and 043260 are today being approved 
to Ruth G. Strom as Administratrix of the Estate of Ted R. 
Strom, and not as an individual, fo. .he lands remaining in 
the offers which are subject to lease under the Act of Febru- 
ary 25, 1920, supra, the lease areas being more particularly 
described in the revised descriptions attached to the lease 
forms. 

Issuance of these leases on Strom’s substitute offers 
herein considered disposes of Strom’s original ‘‘top filings”’ 
BLM 042877 and 042878, which, as stated in our decision in 
Henry S. Morgan, et al, (September 1, 1959), are unaccept- 
able because they include within their boundaries unleasable 
water areas which do not close on the actual land area, title 
to such water area not being in the United States, and such 
offers are hereby finally rejected. 

As of October 16, 1956, none of the lands described in the 
Strom applications were within the known geologic struc- 
ture of a producing oil or gas field. However, by memo- 
randum of October 5, 1959, the Geological Survey reported 
that the lands are now partly within the undefined known 
geologic structure of the Burrwood field. The records show 
that the offeror has furnished acceptable bonds in compli- 
ance with the requirements of 43 CFR 192.100(a) of the 
regulations. 


JoserH P. Hacan, 
Chief, Minerals Adjudication Section. 
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Exursrr 137 or ADMINISTRATIVE REcorD 


Rours G. Strom, as ADMINISTRATRIX OF THE Estate or Tep R. 
Strom, anp Not as an InprvipuaL, Pusric Domain Om ann 
Gas Lease BLM 043259, Errective Decemser 1, 1959. 


The terms and conditions of the lease are not in controversy 
and are omitted. The leased lands are described as follows: 


Tract 1. Commencing at the lower front corner of Lot 18, 
Township 23 South, R. 32 East, as shown on the official 
township plat representing the survey of Townships 22 and 
23 South, Range 32 East, Southeastern District of Louisi- 
ana, West of Mississippi River, approved September 25, 
1875; thence with Louisiana Lambert Plane Coordinate 
Grid (South Zone), South 60,180 feet and West 39,306 feet, 
to the point at which the south boundary of Section 47, T. 24 
S., R. 30 E., forming the south boundary of portions of lease 
BLM 015383 and lease BLMA 017631 intersects with the line 
of ordinary high water mark of the west shore of East Bay 
which point of intersection is the point of beginning of this 
tract ; thence southwesterly, westerly and northeasterly fol- 
lowing the line of ordinary high water mark around a point 
of land peninsular in form, 2400 feet, more or less, to the 
south boundary of said section 47 ; thence east 300 feet, more 
or less, with the south boundary of said section 47, to the 
point of beginning ; containing 5.00 acres, more or less, situ- 
ated within Section 1, T. 25S., R. 30 E. 

Tract 2. Commencing at the lower front corner of Lot 18, 
Township 23 S., R. 32 E., as shown on the official township 
plat, representing the survey of Townships 22 and 23 S., R. 
32 E., Southeastern District of Louisiana, West of Missis- 
sippi River, approved September 25, 1875; thence with Loui- 
siana Lambert Plane Coordinate Grid (South Zone), South 
61,539 feet, and West 40,084 feet, to a point at which the 
north boundary line of the S1/2 NW1/4 of Section 1, T. 25 
S., R. 30 E., forming the north boundary of a portion of lease 
BLM 015383, intersects the line of ordinary high water 
mark of the west shore of East Bay, which intersection is 
the point of beginning of this tract; thence northerly, west- 
erly, and southerly, following the line of ordinary high 


658 


water mark around a point of land peninsular in form, 2500 
feet, more or less, to the said north boundary line of the 
S1/2NW1/4 of Section 1, T. 25 S., R. 30 E.; thence east 
along said north boundary 600 feet, more or less, to the point 
of beginning, containing 8 acres, more or less. 

Tracr 3. Commencing at the lower front corner of Lot 18, 
T, 23 S., R. 32 E., as shown on the official township plat rep- 
resenting the survey of Townships 92 and 23 S., R. 32 E., 
Southeastern District of Louisiana, West of Mississippi 
River, approved September 25, 1875; thence with Louisiana 
Lambert Plane Coordinate Grid (South Zone), South 62,906 
feet and West 42,271 feet, more or less, to the point of be- 
ginning of this tract, being the northeast corner of that 
portion of BLM 015383 Allen L. Lobrano lease described in 
said lease as W1/2 of SE1/4, Section 2, T. 25 S., BR. 30 E.; 
thence east along the south boundary of that portion of 
lease BLM 015383, described in said lease as fractional 
E1/2 of NE1/4, Section 2, T. 25 S., R. 30 E., 1000 feet, more 
or less, to a point on the line of ordinary high water mark 
on the west shore of East Bay; thence southwesterly with 
the line of ordinary high water mark on the west shore of 
East Bay 1500 feet, more or less, to the east boundary line 
of that portion of lease BLM 015383 described in said lease 
as W1/2 of SE1/4, Section 2, T. 25S., R. 30 E.; thence north 
1100 feet, more or less, along said east boundary line of lease 
BLM 015383 to the point of beginning; containing 13 acres, 
more or less. 

Tract 4. Commencing at the lower front corner of Lot 18, 
Township 23 S., R. 32 E., as shown on the official township 
plat representing the survey of Townships 22 and 23 S., R. 
32 E., Southeastern District of Louisiana, West of Missis- 
sippi River, approved September 25, 1875 ; thence with Loui- 
siana Lambert Plane Coordinate Grid (South Zone), South 
71,759 feet and West 51,703 feet, to a point of intersection 
with the line of ordinary high water mark of the left de- 
scending bank of Southwest Pass, the point of beginning of 
this tract; thence southwesterly with the line of ordinary 
high water mark of the left descending bank of Southwest 
Pass 2,500 feet, more or less, to the end of the peninsula 
situated on the East side of Southwest Pass; thence follow- 
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ing the line of ordinary high water mark around the end of 
the peninsula and thence northeasterly with the line of ordi- 
nary high water mark of the easterly shore of the land com- 
prising the peninsula on the east side of Southwest Pass a 
distance of 13,500 feet, more or less, to the northernmost tip 
of a spit of land bounding an unnamed inner bay, which 
spit of land is connected to and a part of the aforementioned 
peninsula and extends in a northeasterly direction into the 
East Bay of the Gulf of Mexico; thence southwesterly fol- 
lowing the line of ordinary high water mark of the east and 
southeast shore of the aforementioned inner bay a distance 
of 8,400 feet, more or less, to the most southwesterly point 
of said inner bay; thence west 10 feet, more or less, to the 
top bank line formed along East Jetty; thence in a south- 
westerly direction along said top bank line a distance of 1600 
feet, more or less, to the point where said top bank line 
intersects the south boundary line of the SW1/4 of Section 
10, Township 25 South, Range 30 East,; thence west along 
said south boundary of the SW1/4 of Section 10, 1060 feet, 
more or less, to the southwest corner of Section 10; thence 
north along the west boundary of said Section 10, to a point 
on the line of ordinary high water mark of the left descend- 
ing bank of Southwest Pass; thence southwesterly with the 
line of ordinary high water mark of the left descending bank 
of Southwest Pass 900 feet, more or less, to the point of 
beginning; containing 115 acres, more or less. 

Tract 5. Commencing at the lower front corner of Lot 18, 
Township 23 South, Range 32 East, as shown on the official 
township plat representing the survey of Townships 22 and 
23 South, Range 32 Hast, Southeastern District of Louisi- 
ana, West of the Mississippi River, approved September 25, 
1875; thence with Louisiana Lambert Plane Coordinate 
Grid (South Zone) South 73,929 feet and West 53,328 feet 
to the most northerly point on the line of ordinary high 
water mark of an island situated off the southerly end of the 
peninsula area forming the left descending bank of South- 
west Pass for the point of beginning of this tract; thence 
encircling the island, along the line of ordinary high water 
mark thereof, 1800 feet, more or less, containing 4.00 acres, 
more or less. 


660 


Exuzit 138 oF ApMINISTRATIVE RECORD 


Rours G. Srszom, as ADMINISTBATRIX OF THE Estate or TED BR. 
SrEoM, AND NOT AS AN LxprvipvaL, PusBLIC Domarn Om AND 
Gas Least BLM 043260, Errective Decemsee 1, 1959. 


The terms and conditions of the lease are not in controversy 
and are omitted. The leased lands are described as follows: 


pact 1. Commencing at the lower front corner of Lot 18, 
Township 23 South, Range 32 East, as shown on the official 
township plat representing the survey of Townships 22 and 
93 South, Range 32 East, Southeastern District of Louisi- 
ana, West of Mississippi River, approved September 20, 
1875; thence with Louisiana Lambert Plane Coordinate Grid 
(South Zone) South 57,661 feet and West 47,639 feet, more 
or less, to the point of beginning of this tract, being the 
northwest corner of that po 015383 Allen L. 
Lobrano lease, described in sai al E£1/2 
of SE1/4, Section 45, T. 24 S., B. 30 
with the boundary of that portion of sai 
described in the lease as fractional E1/2 of SE1/4, Section 
45, T. 24 S., B. 30 E., and southeasterly with the boundary 
of that portion of Parcel 6, as described in said lease, a total 

feet, more or less, to a point on the line of 
of the right descending bank of 
theasterly with the line of ordi- 
nary high wa 1 ding bank of South- 
west Pass, 1200 feet, more or less, to the southwesterly 
boundary of BLM 013997 Allen L. Lobrano lease; thence 
northwesterly with the southwesterly boundary of said lease 
BLM 013997, 5200 feet, more or less, to the point of inter- 
section with the line of ordinary high water mark of West 
Bay; thence southwesterly with the line 0 
water mark of West Bay, 5,000 feet, more or less, 
point of intersection with the line of ordinary high water 
mark of an inner bay; thence southeasterly with the line of 
ordinary high water mark of said inner bay, 4,000 feet, 
more or less, to the north boundary of that portion of BLM 
015383 Allen L. Lobrano lease described in said lease as 
SW1/4 of the SE1/4 Section 45, T. 24 S., R. 30 E.; thence 
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east 1,100 feet, more or less, with said north boundary to 
the west boundary of that portion of BLM 015383 described 
jn said lease as the fractional E1/2 of SE1/4 Section 40, 
T, 24 S., R. 30 E.; thence north 1,320 feet, more or less, with 
said west boundary of BLM 015383 to the point of begin- 
ning; containing 370 acres, more or less. 

Tract 2. Commencing at the lower front corner of Lot 18, 
Township 23 South, Range 32 East, as shown on the official 
township plat representing the survey of Townships 22 and 
23 South, Range 32 East, Southeastern District of Louisi- 
ana, West of Mississippi River, approved September 25, 
1875; thence with Louisiana Lambert Plane Coordinate Grid 
(South Zone) South 60,349 feet and West 51,565 feet, more 
or less, to the point of beginning, being the northwest corner 
of that portion of BLM 015383 Allen L. Lobrano lease de- 
scribed in said lease as the NW1/4 Section 3, T. 25 S., R. 
30 E.; thence East 1,320 feet, more or less, along the north 
boundary of said NW1/4 Section 3 to the southwest corner 
of that portion of BLM 015383 described in the lease as the 
SE1/4 of SW1/4 Section 45, T. 24S., R. 30 E.; thence north 
1,000 feet, more or less, with the west boundary of the SE1/4 
of SW1/4 Section 45 to the point of intersection with the 
line of ordinary high water mark of the shore of an inner 
bay; thence northwesterly with the line of ordinary high 
water mark of the southwesterly shore of the inner bay, 
4,000 feet, more or less, to the point of intersection with the 
line of ordinary high water mark of West Bay; thence 
southerly with the line of ordinary high water mark of West 
Bay, 6,600 feet, more or less, to the north boundary of that 
portion of BLM 015383 described in said lease as fractional 
SE1/4 of NE1/4 Section 4, T. 25 S., R. 30 E.; thence East 
1,000 feet, more or less, with the north boundary of said 
fractional SE1/4 of NE1/4 Section 4 to the west boundary 
of that portion of BLM 015383 described as the NW1/4 Sec- 
tion 3, T. 25 S., R. 30 E.; thence north 1,320 feet, more or 
less, with the west boundary of said NW1/4 Section 3 to 
the point of beginning; containing 105 acres, more or less. 

Tract 3. Commencing at the lower front corner of Lot 18, 
Township 23 South, Range 32 East, as shown on the official 
township plat representing the survey of Townships 22 and 
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23 South, Range 32 East, Southeastern District of Louisi- 
ana, west of Mississippi River, approved September 25, 
1875; thence with Louisiana Lambert Plane Coordinate Grid 
(South Zone) South 70,259 feet and West 53,413 feet, to the 
point of intersection with the line of ordinary high water 
mark of the right descending bank of Southwest Pass, being 
the point of beginning of this tract; thence southwesterly 
with the line of ordinary high water mark of the right de- 
scending bank of Southwest Pass, 1,000 feet, more or less, 
to the end of the peninsula situated on the west side of 
Southwest Pass; thence following the line of ordinary high 
water mark around the end of the peninsula and thence 
northeasterly with the line of ordinary high water mark of 
the westerly shore of the land comprising the peninsula on 
the west side of Southwest Pass, 1800 feet, more or less, to 
the south boundary of the N1/281/2 of Section 9, Township 
25 South, Range 30 East; thence East 1,500 feet, more or 
less, with said south boundary line of N1/2S1/2 of said 
Section 9 to the point of intersection with the line of ordi- 
nary high water mark of the right descending bank of South- 
west Pass; thence southwesterly with the line of ordinary 
high water mark of the right descending bank of Southwest 
Pass, 700 feet, more or less, to the point of beginning; con- 
taining 32 acres, more or less. 
Tracr 4. Commencing at the lower front corner of Lot 18, 
32 East, as shown on the official 
f Townships 22 and 
District of Louisi- 
ed September 25, 
Lambert Plane Coordinate Grid 
54,849 feet to the 


peninsula area forming 

west Pass for the point o 

encircling the island, along the 

mark thereof, 6,000 feet, more or less; containing 38 acres, 
more or less. 


Exuisrr 139 or ADMINISTRATIVE RECORD 


General Land Office plat, approved May 18, 1842, of Town- 
ship 24 South, Ranges 30 and 31 East, Southeastern Dis- 
trict, Louisiana, surveyed in the first quarter of 1836, by 
George S. Connelly, reproduced on page 664A. 


EXHIBIT _139 OF ADMINISTRATIVE RECORD. 
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Exurstr 140 or Apmrnistrative REcorp 


Tae Carirrornia Company 
1227 Shoreham Building 
Washington 5, D. C. 


December 20, 1954. 
The Director, 
Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sr: 


We submit herewith in quadruplicate Permit to Drill 
‘Slant Well’’, which has been executed by officials of The 
California Company, covering lands located in Townships 
24 and 25 South, Range 30 East, Plaquemines Parish, Loui- 
siana. Also attached is a company check payable to the 
Treasurer of the United States in the amount of $1704.00, 
covering the advance annual rental in accordance with 
Section 2 (a) of said permit. 

A fifth executed copy of the permit is being filed with 
the U. S. Geological Survey. 

The lands included in this permit are the same as those 
included in oil and gas application BLMA-036376, Henry S. 
Morgan. The California Company holds an option from Mr. 
Morgan, covering the lands included in this application. 

We would greatly appreciate approval and execution of 
this instrument as soon as possible since further develop- 
ment plans for the area are dependent upon the issuance 
of said permit. 

Please advise this office of any action taken in regard to 
this matter by the Bureau. 


Very truly yours, 
R. M. Merra. 
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Filed BLM December 21, 1954 
Exursir 141 or ADMINISTRATIVE ReEcorD 


Unrrep States DEPARTMENT OF THE Interior, BuREAU OF 
Lanp ManaGEMENT 


Permit To Dry ‘‘SuaNt WELLS’’ 


Tas AGREEMENT entered into pursuant to section 29 of 
the Act of February 25, 1920 (41 Stat. 449; 30 U.S.C. 186), 
and to take effect as of May 1, 1955, by and between the 
Unrrep Stares oF AMERICA, through the Bureau of Land 
Management, hereinafter called the Permittor, and The 
California Company, @ California corporation, hereinafter 
called Permittee. 


‘WITNESSETH : 


Section 1. Subject to the terms, conditions, limitations 
and reservations hereinafter set forth, and in particular, 
subject to the limitation on surface use as provided in sec- 
tion 19 hereof, and in consideration of the fees and rentals 
hereinafter provided for, Permittor hereby grants to Per- 
mittee the easements, rights and rights-of-way necessary to 
drill, maintain, repair and operate slant wells as herein 
defined, in, under and through the subsurface of the follow- 
ing described tracts of land (hereinafter referred to as “the 
permit lands’’). 


Description 


See attached Exhibit ‘‘A”’, 
containing one thousand seven hundred and four (1,704) 
acres, more or less, together with the right to construct and 
maintain thereupon all works, buildings, plants, waterways, 
roads, telegraph and telephone lines, pipe lines, reservoirs, 
tanks, pumping stations, or other structures necessary to 
operate such wells and to transport, treat, and dispose of 
the production therefrom. The easements, rights and rights- 
of-way hereby granted are granted for the duration of and 
shall run concurrently with, any lease or other oil or gas 
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development or operating agreement made by Permittee 
and covering oil or gas deposits within any lands any part 
of which adjoins the permit lands, including any and all 
amendments, additions of land, modification, renewals, ex- 
tensions and changes to any such lease or agreement made 
by Permittee. A slant well within the meaning hereof shall 
be an oil or gas well, or a well drilled in search of such 
minerals the mouth, i.e., surface location, of which, is located 
either on the permit lands or on nearby lands, and the 
bottom of which is located under lands adjoining the permit 
lands with the bores of said wells penetrating and passing 
through the subsurface of the permit lands. Such wells are 
hereinafter referred to as ‘‘slant wells’’. 

Sec. 2. Permittee shall pay to Permittor for the rights 
and privileges herein granted the following rentals or fees: 


(a) An advance annual rental of $1.00 per acre or frac- 
tion thereof per year applicable only to the acreage that is 
subject to this agreement at the beginning of each year 
hereof. 

(b) A rental of $50.00 per acre or fraction thereof per 
year, applicable only to the actual surface area occupied 
and used by Permittee and payable only at the end of each 
year of this permit within which such area has been so 
occupied and used. 

(c) A fee of $150.00 per well per year applicable to all 
slant wells, drilled hereunder, and payable only at the end 
of each year of this permit within which any such well is 
being drilled or operated. 


It is understood and agreed that the foregoing fees speci- 
fied in items (b) and (c) above are not applicable to any 
operation or use by Permittee that is authorized under the 
rights granted in any oil and gas lease covering the permit 
lands, or any operation or use conducted pursuant to a 
communitization or unit agreement to which such lease is 
committed. (For the purpose of this paragraph a com- 
pensatory royalty agreement approved in behalf of the 
United States in lieu of a communitization agreement, will 
be construed as having the same effect as the latter.) 

Unless otherwise directed by Permittor, and except for 
the initial advance rental payment receipt of which is hereby 


acknowledged, the rentals and fees’ herein provided for 
shall be paid by Permittee within 30 days of the date due 
by check made payable to the Treasury of the United States, 
and remitted to the Oil and Gas Supervisor of the United 
States Geological Survey for the region in which the permit 
lands are located (hereinafter referred to as ‘‘the Super- 
visor’’.) Each remittance shall be accompanied by a report 
in duplicate showing the respective amounts due under items 
(a), (b), and (c) above and by a plat showing the surface 
area of the permit lands occupied and used and the surface 
locations and projected courses of all slant wells drilling-or 
operating during the year covered by the.report. 

Sec. 3. In the drilling and operation of slant wells Per- 
mittee shall use and install therein materials and equipment 
of good quality and condition, and all such wells shall be 
drilled by Permittee in the best workmanlike manner and 
in accordance with good oil field practice, and all water 
sands encountered and all mineral deposits encountered 
within the boundaries of the permit lands shall be, effec- 
tively and in a proper manner, plugged off; all drilling and 
other operations of Permittee hereunder shall at all times 
be conducted by Permittee in a good and workmanlike man- 
ner and so as to prevent and avoid danger of any injury or 
damage therefrom to the wells and property of Permittor 
or Permittor’s mineral lessees ; and Permittee shall take all 
necessary precautions in operations hereunder to prevent 
the discharge or escape of mud, oil, debris or other matter 
on to the permit lands or adjoining property or into the 
waters of streams or other bodies of water. The under- 
ground location and course of each of said slant wells shall, 
at the cost and expense of Permittee, be ascertained by 
directional survey immediately after the completion of at 
least every 100 feet of drilling while each of said slant wells 
is being drilled, and the results of such survey shall be 
furnished to Permittor as hereinafter provided. 

Sec. 4. Permittor at all reasonable times shall be entitled 
to inspect all operations and records pertaining thereto of 
Permittee hereunder and shall have the right of access to 
all wells hereafter drilled by Permittee hereunder. 

Sec. 5.No slant well will be drilled hereunder by Per- 
mittee except with the approval of. the Supervisor. Prior 
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to the commencement of operations upon any well, Per- 
mittee shall secure such approval and shall furnish the 
Supervisor with a statement specifying each such well by 
number and giving a particular description of the derrick 
location of each such well. Permittee shall also furnish the 
Supervisor with plats and surveys of each slant well show- 
ing the proposed location and course thereof, and a state- 
ment of the casing to be maintained therein, the diameter 
and length of each string of casing and the estimated depth 
at which each string will be landed. Said statements and 
plats shall be substantially accurate and shall be followed 
and observed with tolerance common to modern drilling 
procedure and practice. 

Sec. 6. Permittee, and the Supervisor in his exercise of 
Supervision over Permittor’s mineral leases and this per- 
mit, shall at all times take precautionary or other measures 
to the end that operations under this permit and operations 
under said leases shall be conducted without interference 
or injury or damage to the other. It is understood, however, 
that normal development under any such leases conducted 
in accordance with good oil field practices shall have prece- 
dence over any operations authorized by this permit. 

Sec. 7. If, as and when any slant wells are abandoned, 
Permittee shall promptly abandon the same in accordance 
with applicable State or Federal regulations and, in addi- 
tion thereto, shall promptly and effectively plug with 
cement, in a good and workmanlike manner, such portion 
or portions thereof and take such precautionary and pro- 
tective measures with reference thereto as may, in the judg- 
ment of the Supervisor, be necessary to prevent damage to 
the mineral deposits within the permit lands, or damage or 
interference with wells bottomed on the permit lands. 

Sec. 8. Permittee shall, furnish the Supervisor copies of 
logs, records of well cores, electrical logs and surveys, and 
water-entrance surveys, plans and surveys showing loca- 
tions and courses with respect to each and every well drilled 
hereafter by Permittee hereunder, together with complete 
information as to the location, course, mechanical condition, 
equipment pressures, water shutoffs, oil, gas and water 
production, perforations, conditions, fluid levels, depth pres- 
sures, and other facts relative thereto, and all data for sur- 
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veying said wells and all surveys thereof, whether ‘‘single 
shot?’ or otherwise. If any data, survey or information so 
furnished the Supervisor hereunder is incorrect or for any 
reason, in the judgment of the Supervisor, is insufficient to 
establish the location, course, or condition of any of said 
wells, Permittee will, on being notified of that fact, promptly 
furnish such additional information as reasonably may be 
required and if Permittee fails to furnish the data, survey 
and information so required, Permittor shall have the right 
to make such examination as may be necessary to obtain 
the desired information, including survey of said wells, and 
Permittee shall pay for any such survey. 

Sec. 9. Permittee agrees to furnish and maintain at all 
times during the life of this agreement a corporate surety 
bond in the penal sum of $5000, conditioned upon compli- 
ance with the terms of this agreement, unless this agreement 
is covered by a State or nation-wide bond maintained by 
Permittee. 

Sec. 10. Permittee may surrender this permit or any legal 
subdivision thereof by filing with the Director, Bureau of 
Land Management, Washington, D. C., a written relinquish- 
ment, in triplicate, which shall be effective as of the date of 
filing subject to the continued obligation of the Permittee 
and his surety to make payment of all accrued rentals and 
fees and to plug and abandon all wells drilled hereunder on 
or through the land to be relinquished. 

Sec. 11. Permittee shall conduct all operations authorized 
by this permit with due regard for good land management; 
not cut or destroy timber without first obtaining permission 
from the appropriate Government agency official having 
jurisdiction thereof, and pay for all such timber cut or 
destroyed at rates prescribed by such official; avoid unnec- 
essary damage to improvements, timber, crops or other 
cover, whenever practicable, control soil erosion resulting 
from operations hereunder; prevent pollution of soil and 
water resources; unless otherwise authorized by the Super- 
visor, not drill any well within 200 feet of any building 
standing on the permit lands; whenever required in writing 
fence all sump holes and other excavations made by Per- 
mittee; and unless otherwise authorized by the Supervisor, 
bury all pipe lines below plow depth. 
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Szc. 12. Permittee shall pay Permittor or his tenant, as 
the case may be, for any and all damage to or destruction 
of property caused by Permittee’s operations hereunder; 
and shall save and hold Permittor harmless from all damage 
or claims for damage to persons or property resulting from 
Permittee’s operations hereunder. 

Sec. 13. Upon any partial or total relinquishment, can- 
cellation or expiration of this permit, Permittee shall, as 
to that part of the permit lands as to which his rights have 
terminated, and to the extent deemed necessary by the 
Supervisor, fill all sump holes, ditches and other excava- 
tions, remove or cover all debris, and shall, so far as reason- 
ably possible, restore the surface of such land to its former 
condition. 

Sec. 14. The Permittor expressly reserves: 


(a) The right to permit for joint or several use easements 
or rights-of-way, including easements in tunnels upon, 
through, or in the permit lands, occupied, or used as may 
be necessary or appropriate to the working of the same or 
of other lands containing the mineral deposits described in 
the mineral leasing act, and the treatment and shipment of 
products thereof by or under authority of the Government, 
its lessees or permittees, and for other public purposes. 


(b) The right subsequent to one year from date hereof 
to cancel this permit or any part thereof upon 60 days notice 
to Permittee of such cancellation as to any of the lands 
above described that are not being utilized by Permittee for 
the purposes of this agreement. 


Src. 15. This agreement and the rights herein granted 
shall not be assigned without the consent of Permittor. Any 
such permitted assignee shall assume all the terms and con- 
ditions of this permit to the extent of the interest assigned, 
and a duplicate original of the instrument of assignment 
shall be furnished Permittor. 

Sec. 16. Permittee agrees not to discriminate against any 
employee or applicant for employment because of race, 
creed, color, or national origin and to require an identical 
provision to be included in all subcontracts. 

Sec. 17. It is also farther agreed that no member of, or 
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Delegate to Congress, or Resident Commissioner, after his 
election or appointment, or either before or after he has 
qualified, and during his continuance in office, and that no 
officer, agent, or employee of the Department of the Interior, 
shall be admitted to any share or part in this permit or 
derive any benefit that may arise therefrom; and the pro- 
visions of section 3741 of the Revised Statutes of the United 
States, and sections 431, 432, and 433, Title 18, United States 
Code, relating to contracts enter into and form a part of 
this permit so far as the same may be applicable. 

Sec. 18. It is further covenanted and agreed that each 
obligation hereunder shall extend to and be binding upon, 
and every benefit hereof shall inure to, the heirs, executors, 
administrators, successors, or assigns of the respective 
parties hereto. 

Src. 19. The lands covered by this permit have been re- 
served for flood control and river and harbor purposes and 
placed under the jurisdiction of the Department of the 
Amny. It is therefore understood and agreed that no opera- 
tion of any kind shall be commenced by Permittee that 
involves surface use of any part of the lands without the 
prior approval of the District Engineer, Corps of Engi- 
neers, Department of the Army, Foot of Prytania Street, 
New Orleans 9, Louisiana; also, that the approval of the 
said District Engineer will be subject to such conditions as 
may be considered necessary to protect the interests of the 
United States. 


Iw Wirness WHEREOF: 


Tue Unrrep States or AMERICA, 
FOR THE SUPERVISOR, EastERN StaTEs OFFICE, 
Burzav or Lanp ManaGEMENT 


BR. J. McCormicr, 
Chief, Adjudication Section. 
THe Catirornia Company, 

By K. A. McIwrvne, 
Its Contract Agent. 

By J. K. Exuison, 
Its Ass’t Secretary, 

Permittee. 


Speciat Conprrions 


(a) Centers of wells shall be not closer than 1,000 feet 
landward of the ordinary high water bank line of South- 
west Pass and not less than 1,000 feet from any jetty, bulk- 
head, dike, or other Federal structure. 

(b) The drilling of each well shall be subject to the prior 
approval of the District Engineer, New Orleans District, 
Corps of Engineers, and to such special conditions and regu- 
lations as may be prescribed by him. 


Upon issuance of attached permit BLM-A-039136, per- 
mittee agrees to the stipulations set out above. 


[Exhibit ‘‘A’’ to Exhibit 141. Omztted, printed as land de- 
scription in Exhibit 1.] 


Exursit 142 or ADMINISTRATIVE Recorp 


DePaRTMENT OF THE ARMY, OFFICE OF THE Curer oF 
E\NGINEERS 


Washington 25, D. C. : 


Lease to Issue Under 036376 
680.41 ENGLT 
MISS. B., S.W. PASS 
California Co. BLMA 039136 
6 May 1955. 


Supervisor, Eastern States Office, 
Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sr: 


Reference is made to your letter dated 16 March 1955 
(your file B.L.M.A. 039136 NLY:ESO Louisiana) inclosing 
a draft of proposed permit to the California Company to 
drill slant wells on approximately 1,704 acres of Govern- 
ment-owned land along Southwest Pass, Mississippi River, 
and requesting information with respect to the matters 
listed. 

Information with respect to the matters listed is shown 
on the back of your letter, which is returned herewith 
(Inel. 1). 

No objection is interposed to the proposed permit, pro- 
vided that the additional conditions listed on Exhibit C are 
included therein. 

In the second line of Section 19 of the draft of permit, the 
words ‘‘flood control’’ should be changed to: flood control 
and river and harbor. 

Inclosed is a map showing the lands covered by this appli- 
cation, and indicating that these lands are also the subject 
of applications heretofore filed for oil and gas leases. 

It is requested that a copy of the executed permit be fur- 
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nished to the District Engineer, New Orleans District, Corps 
of Engineers, Foot of Prytania Street, New Orleans 9, 
Louisiana. 


Sincerely yours, 


H. O’Nen1, 
Acting Chief, Management 
and Disposal Division, 
Real Estate. 
2 Incls: 
1. Ltr. 16 Mar. 55 
w/1 Incl. 
2. Map (dup) 
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Exursrr 142A or Apmrsisraative Recorp 


ADDRESS ONLY THE 
SUPERVISOR 
B.L.M.-A-039136 NLY :-ESO 
Louisiana 


Unrrep States Department oF THE INTERIOR, BUREAU OF 
Lanp ManaGEMENT 


Eastern States Office 
Washington 25, D. C. 
3/16/55. 
Office of Chief of Engineers, 
Real Estate Division, 
2228 Bidg., T 7, 
Gravelly Point, Virginia. 


The California Co., 1227 Shoreham Bldg., Wash., D. C. 
has applied for a — for the lands described as follows: 


APpPpuLicaTIon For Permit to Driuy ‘‘Stant WELL’’ 


See attached copy for application for description of land. 
Return same after it has served its purpose. 
In accordance with the Act of August 7, 1947 (61 Stat. 913), 
please inform this Bureau with respect to the matters listed 
on the back hereof. 


For the Supervisor, 
H. K. Scuou. 
Chief, Minerals Unit. 
Adjudication Section. 


. Does the description conform to that contained in the 
deed to the United States? No. If not, how are the lands 
described on your records? 

Copy of description is attached and marked Exhibit A. 

. Insert below any language in the deed reserving min- 
erals or royalties or referring to a prior reservation. 

None 
. If the land has been conveyed by the United States, 
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insert below any language in the conveyance reserving 
minerals to the United States. 
No conveyance 
. Enclose with your reply copy of Attorney General’s 
opinion approving the title conveyed to the United 
States. See Exhibit B 
. Under what act was the land acquired or is being ad- 
ministered? 
BR &H Act of 13 June 1902 
. The receipts account symbol and title: 
962113 Receipts, Mineral Leasing 
. If your agency controls, or has a supervisory interest in, 
the surface of the land, will development of these de- 
posits interfere with the primary purposes for which 
the land was acquired, and specify any special terms 
and conditions deemed necessary. 
See Exhibit B 
. The name of the forest or project in which the land is 
located is: 
Miss. R.—Southwest Pass, Plaquemines Parish, La. 
. The designated representative of the agency for this 
lease (permit) is: 
The Chief of Engineers, Department of the Army, 
Washington 25, D. C. 
. The person who should be contacted for additional title 
information is: ; 
The Chief of Engineers, Department of the Army, 
Washington 25, D. C. 
. The name, address, and symbol 
number of the Civil Disbursing 
Officer: R. G. Rhodes, Lt Col, CE 
New Orleans District 
P. O. Box 267 
New Orleans, La. 
Symbol No. 29-523 


( Agency head) 
Title ——_, ——. 


Exhibit A to Enclosure 1—Descriptions of Jurgen’s land. 
Omitted, printed as Exhibit 39E. 


Exhibit B to Enclosure 1—Attorney General’s title opinion 
dated January 20, 1904, on Jurgen’s land. Omitted, printed 
as Exhibit 99Q. 


Exhibit C to Enclosure 1—Corps of Engineers’ conditions 
of consent to slant drill permit. Omitted, printed as part of 
Exhibit 141. 
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HENRY S. MORGAN - BLMA036376 & BLM 036377 


Exuzsrr 143 or Apmrisrrative RECORD 


Untrep Srares DeparrmMent oF THE Inteziorn, Bureau oF 
Lanp ManaceMent 


Eastern States Office 
Washington 25, D. C. 
5.21:FLS 
BLM-A-039136 
(Louisiana) 


May 10, 1955. 
Decrsion 


Tue Caurrornid Company 


Oil and Gas 
Permit to Drill Slant Wells Granted Stipulation Required 


On December 20, 1954, the above-named company filed an 
application for a right-of-way necessary to drill, maintain, 


repair, and operate ‘‘slant wells”? in, under and through the 
sub-surface of certain lands in Ts. 24, and 25 S., R. 30 E., 
Louisiana Meridian, Louisiana, described in Exhibit “<A”? 
of the permit. 

The above captioned easement is hereby granted, effective 
May 1, 1955, provided that the permittee executes and re- 
turns to this office the attached stipulation. 

A right of appeal is allowed which must be exercised 
within 30 days from receipt of this decision. 


For the Supervisor, 


Chief, Adjudication Section. 
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Filed ESLO August 9, 1955 
Exursrr 144 or ADMINISTRATIVE Recorp 
Ty THe DepaRTMENT OF THE INTERIOR 
BLM A-039136 


Frorp A. Waxuis, Petitioner 
Tre Catrrornia Company, Permittee 


Perrrion For REscrssion oF PERMIT 
To the Honorable the Secretary of the Interior: 


Floyd A. Wallis, whose address is Carondolet Building, 
New Orleans 12, Louisiana, respectfully submits through 
his attorney this petition for the rescission of the ‘<Permit 
to Drill ‘Slant Wells’ ’’?, numbered BLM A-039136, which 
was granted effective May 1, 1955 to The California Com- 
pany by the Chief of the Adjudication Section, Eastern 
States Office, Bureau of Land Management. 

The petition is based upon the following grounds: 


Since February 2, 1955, the petitioner and Henry S. Mor- 
gan have been engaged in adversary proceedings before the 
Bureau of Land Management over the question of priority 
under the Mineral Leasing Act for Acquired Lands in so far 
as any conflict may exist between the petitioner’s applica- 
tions BLM A-037435-037439 for oil and gas leases and Henry 
S. Morgan’s application BLM A-036376 for oil and gas lease 
on lands in Ts. 24 and 25 S., R. 30 E., Louisiana Meridian, 
Plaquemines Parish, Louisiana. The petitioner’s applica- 
tions were filed on June 2, 1954, and Henry S. Morgan’s 
application was filed on January 27, 1954. The California 
Company holds an option from Henry S. Morgan for the 
acquisition of any oil and gas lease that may be issued on 
Mr. Morgan’s application BLM A-036376. 

One of the petitioner’s contentions in attacking the suffi- 
ciency of Henry S. Morgan’s application BLM-A-036376 has 
been, and is, that such application does not contain a com- 
plete and accurate description of any acquired lands of the 
United States, and, hence, is out of compliance with the 
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mandatory requirement of subdivision (2) of subsection (a) 
of 43 CFR 200.5, as that subdivision existed when applica- 
tion BLM A-036376 was filed and as it exists at the present 
time. 

An initial decision in the adversary proceedings men- 
tioned above was rendered by the Supervisor of the Eastern 
States Office, Bureau of Land Management, on April 26, 
1955. That decision (among other things) upheld the ade- 
quacy of the land description contained in Henry S. Mor- 
gan’s application BLM A-036376. An appeal from the de- 
cision dated April 26, 1955 was filed by the petitioner on 
May 20, 1955; and one of the grounds stated in the appeal 
was that the Supervisor of the Eastern States Office had 
erred in holding that Henry S. Morgan’s application BLM 
A-036376 contained a complete and accurate land deserip- 
tion, as required by 43 CFR 200.5(a) (2). The appeal is still 
pending. 

The petitioner has just learned that, while the adversary 
proceedings referred to above were pending, a ‘‘Permit to 
Drill ‘Slant Wells’ ’? was granted to Henry S. Morgan’s 
optionee, The California Company, by the Chief of the Ad- 
judication Section, Eastern States Office, Bureau of Land 
Management, with respect to the same lands that are in- 
cluded in Henry S. Morgan’s oil and gas application BLM 
A-036376 (i.e., the land descriptions in the oil and gas appli- 
cation and in the permit are the same). The permit states 
that it is issued under the authority of Section 29 of the 
Mineral Leasing Act of February 25, 1920 (30 U.S.C., Sec. 
186). It purports to grant to The California Company ‘‘the 
easements, rights and rights-of-way necessary to drill, main- 
tain, repair and operate”’ oil and gas wells ‘‘in, under, and 
through the subsurface”’ of the permitted lands and ‘‘the 
right to construct and maintain thereupon all works, build- 
ings, plants, waterways, roads, telegraph and telephone 
lines, pipe lines, reservoirs, tanks, pumping stations, or 
other structures necessary to operate such wells and to 
transport, treat, and dispose of the production therefrom’. 

The issuance of the ‘‘Permit to Drill ‘Slant Wells’ ’’ was 
erroneous and unlawful for the following reasons: 


1. The petitioner’s interest in the subject matter was of 
record in such a way as to charge the Chief of the Adjudica- 
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tion Section, Eastern States Office, with knowledge of such 
interest both prior to and at the time when he issued the 
“Permit to Drill ‘Slant Wells’. For example, the file 
relating to permit BLM A-039136 contains a sheet dated 
March 14, 1955, and apparently prepared by Floyd R. 
Agrell, which called attention to the fact that possible con- 
flicts existed between the then prospective permit and the 
petitioner’s senior applications BLM A-037435-037438 for 
oil and gas leases. Moreover, there was at all times in the 
file relating to BLM A-039136 information from The Cali- 
fornia Company indicating that the permit desired by the 
company covered the same lands as Henry S. Morgan’s oil 
and gas application BLM A-036376, of which The California 
Company was the optionee; and the file relating to BLM 
A-036376 contained a full documentation of the petitioner’s 
interest in the lands sought by The California Company in 
so far as such lands might be construed to be identical with 
lands covered by the petitioner’s oil and gas applications. 
Yet, notwithstanding these plain indications of the petition- 
er’s vital interest in the subject matter, the ‘‘Permit to 
Drill ‘Slant Wells’ ’? was issued without any prior notice 
to the petitioner and withont affording him any opportunity 
to make known his objections to the issuance of the permit. 
This constituted a gross violation of the most fandamental 
principles of fair play and administrative due process. 

2. Although, as indicated in paragraph 1 above, possible 
conflicts between the petitioner’s senior applications for oil 
and gas leases and The California Company’s junior re- 
quest for a permit had been noted, the junior request for a 
permit was taken up for consideration and was granted 
prior to any final disposition having been made of the peti- 
tioner’s senior applications for oil and gas leases. This was 
a clear violation of proper administrative procedure. 

3. Since the sufficiency of the identical land description 
used in the ‘‘Permit to Drill ‘Slant Wells’ ’’ was the subject 
of pending adversary proceedings between The California 
Company’s optioner, Henry S. Morgan, and the petitioner, 
it was erroneous for the Chief of the Adjudication Section 
to give official approval to such land description in the per- 
mit prior to the final adjudication of that point in the related 
adversary proceedings. 
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4. The issuance of the ‘‘Permit to Drill ‘Slant Wells’ ”’ 
was not authorized by Section 29 of the Mineral Leasing Act 
of February 25, 1920. 


(a) In the first place, Section 29 of the Mineral Leasing 
Act of 1920 (and as incorporated by reference in the Mineral 
Leasing Act for Acquired Lands) is a mandatory directive 
that each lease (or similar document) conferring rights in 
Government-owned lands under the Federal mineral leasing 
laws shall contain a provision reserving to the Secretary of 
the Interior the authority to grant to other persons permits 
authorizing them to use the leased lands for certain types 
of easements or rights-of-way ; and the section then provides 
that ‘‘The said Secretary, during the life of the lease, is 
authorized to issue such permits for easements herein pro- 
vided to be reserved’’. Thus, it is plain that, in so far as the 
issuance of permits is concerned, Section 29 only authorizes 
the issuance of permits pursuant to a reservation contained 
in an existing Federal mineral lease (or other similar docu- 
ment), and the permits so issued can only cover the leased 
lands. Here, there wasn’t any reservation in an existing 
Federal mineral lease upon which the Chief of the Adjudica- 
tion Section could have predicated the issuance of the ‘‘Per- 
mit to Drill ‘Slant Wells’ ’’; and the permit does not cover 
federally leased lands. 

(b) In the second place, Section 29 of the Mineral Leasing 
Act of 1920 only authorizes the granting of permits for 
‘‘easements or rights-of-way’’. The authorization for the 
drilling of oil and gas wells in the ‘‘Permit to Drill ‘Slant 
Wells’ ’’ cannot be regarding as falling within the category 
of ‘‘easements or rights-of-way’’. 

(c) In the third place, Section 29 of the Mineral Leasing 
Act of 1920 only authorizes the granting of permits for such 
easements or rights-of-way as may be necessary or appro- 
priate for the development of mineral deposits in Govern- 
ment-owned lands that are within the scope of the Federal 
mineral leasing laws. The rights granted in the ‘‘Permit to 
Drill ‘Slant Wells’ ”’ are not limited to the development of 
such mineral deposits. 


5. There was no compliance by The California Company 
in this case with the requirements prescribed in 43 CFR 
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244.1-244.21, and such compliance is a prerequisite to the 
valid issuance of easements or rights-of-way under Section 
29 of the Mineral Leasing Act of 1920. 

6. To the extent that the lands described in the ‘‘Permit 
to Drill ‘Slant Wells’ ’’ as being covered by it are actually 
lands of the United States, the permit would allow any oil 
and gas deposits in such lands to be drained by the permit- 
tee’s wells without any royalty or other compensation being 
paid to the Government for the oil and gas taken from its 
lands. Although the permit provides that any wells drilled 
from and through the permitted lands shall be bottomed 
within adjoining lands, and that any oil and gas deposits 
directly encountered in the permitted lands during the 
course of the drilling operations shall be plugged out, it 
would be within the terms of the permit for the permittee 
to bottom its wells a few feet outside the boundaries of the 
permitted lands and in oil or gas pools or formations that 
extend underneath the permitted lands, thereby draining 
oil or gas from the permitted lands without any obligation 
to pay royalty or other compensation to the Government. 
To allow such development under the ‘‘Permit to Drill 
‘Slant Wells’ ’’ is not only highly prejudicial to the financial 
interests of the Government, but it is in contravention of the 
legal requirement that oil and gas deposits in Government- 
owned lands shall only be developed in accordance with the 
Federal mineral leasing laws. Under such laws, the right to 
develop oil and gas deposits in Government-owned lands 
that are outside any known geological structure of a pro- 
ducing oil or gas field must be granted to the qualified person 
who submitted the first proper application therefor; and 
The California Company does not meet this test with re- 
spect to any Government-owned lands that may be covered 
by the ‘‘Permit to Drill ‘Slant Wells’ ’’. Instead, the ques- 
tion of priority as to such lands is to be determined in the 
pending adversary proceedings between the petitioner and 
Henry S. Morgan, The California Company’s optioner. 

Wherefore, the petitioner prays that the ‘‘Permit to Drill 
‘Slant Wells’ ’? numbered BLM A-039136 be rescinded. 


Respectfully submitted, 
Fruorp A. Wat. 


Exuzerr 145 or ADMINISTRATIVE RECORD 


Letter dated August 15, 1955, from Floyd A. Wallis to 
Solicitor, Department of the Interior, requestion consolida- 
tion of cases. 


Omitted, printed as Exhibit 51. 
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Filed ESLO October 17, 1955 


Exurerr 146 or ADMINISTRATIVE RECORD 


Iw tHe DEPARTMENT OF THE INTERIOR 


BLM A-039136 
Frioyp A. Wats, Petitioner 


Tur Catrrornua Company, Permittee 


ANswER To PETITION FOR RESCISSION OF PERMIT 


The California Company, permittee under the Permit to 
Drill ‘‘Slant-Wells’’ issued by the Department in BLM 
A-039136, hereby answers and opposes the Petition for 
Rescission of Permit filed by Floyd A. Wallis. 


STaTEMENT 


On May 1, 1955, the Supervisor, Eastern States Office, 
Bureau of Land Management, issued to The California 
Company a Permit to Drill ‘Slant Wells’’ granting to the 
permittee the easements, rights and right-of-way necessary 
to drill, maintain, repair and operate slant wells in, under 
and through the subsurface of some 1704 acres of land in 
Townships 24 and 25 South, Range 30 East, Louisiana 
Meridian, Louisiana. The lands described in the permit are 
under the primary jurisdiction of the Office of the Chief of 
Engineers, Department of the Army. 

The permit issued to The California Company defines a 
“slant well’? as ‘‘an oil or gas well, or a well drilled in 
search of such minerals the mouth, i.e., surface location, of 
which, is located either on the permit lands or on nearby 
lands, and the bottom of which is located under lands ad- 
joining the permit lands with the bores of said wells pene- 
trating and passing through the subsurface of the permit 
lands.’’? In addition to the right-of-way granted for the 
drilling of slant wells into other lands, the permittee is also 
granted the right to construct and maintain on the permit 
lands certain structures and facilities necessary to the op- 
eration of such wells and the disposition of production 
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therefrom. Full control over all drilling operations con- 
ducted under the permit is reserved by the Department and 
vested in the Oil and Gas Supervisor of the Geological 
Survey. 

Since January 27, 1954, the lands which are covered by 
the slant-well permit issued in BLM A-039136 have also been 
the subject of an application for an oil and gas lease of 
acquired lands filed by Henry S. Morgan, BLM A-036376. 
A portion of the permit lands is also sought in applications 
filed June 2, 1954, by Floyd A. Wallis, BLM A-037435- 
037439, who is the petitioner in the present matter. 

On February 2, 1955, Mr. Wallis filed with the Bureau of 
Land Management a protest against the issuance of a lease 
to Mr. Morgan in BLM A-036376. Following a decision by 
the Supervisor, Eastern States Office, rendered April 26, 
1955, dismissing this protest and holding in favor of Mr. 
Morgan’s application, Mr. Wallis appealed to the Director, 
Bureau of Land Management. That appeal is now pending. 

On August 9, 1955, Mr. Wallis filed his petition in the 
present matter, seeking the rescission of the slant-well per- 
mit issued in BLM A-039136. It is to that petition that this 
answer is directed. 


ARGUMENT 


1. Petitioner has no standing to question the issuance of 
the slant-well permit. 


The slant-well permit here under attack has been in effect 
since May 1, 1955, and pursuant to its terms the permittee 
has already drilled a slant well through the permit lands. 
The permittee has thus acquired valuable rights in reliance 
upon the permit and these rights should not now be taken 
away, particularly at the request of one occupying peti- 
tioner’s position. Petitioner was not a party to the pro- 
ceedings under which the permit was issued and he has no 
interest in the permit lands other than that of an applicant 
for an oil and gas lease of a portion of those lands. Peti- 
tioner is thus without standing to challenge the slant-well 
permit or to request its rescission. 

Even if petitioner were a lessee of the permit lands, he 
would not be in a position to attack the permit, since an oil 
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and gas lease and a slant-well permit, even when they cover 
the same lands, are grants of interests which are separate 
and independent, each from the other. Section 29 of the 
Mineral Leasing Act of 1920 (30 U.S.C. 189), which is made 
applicable to acquired lands (see 30 U.S.C. 351 and 352), 
expressly provides that each oil and gas lease shall contain 
a provision reserving to the Secretary of the Interior the 
right to issue permits for easements or rights-of-way of this 
type upon, through and in the lands covered by the lease. 
This section also vests in the Secretary the authority to 
reserve to the United States the right to lease, sell or other- 
wise dispose of the surface of lands embraced within any 
such lease. In implementation of this statutory requirement 
and authority, the Department has provided in Section 3 of 
the lease terms forming a part of the standard lease form 
(Offer to Lease and Lease for Oil and Gas Noncompetitive 
Acquired Lands Lease, Form 4-1196) as follows: 


Section 3. The lessor reserves: 


(a) Easements and rights-of-way. The right to per- 
mit for joint or several use easements or rights-of-way ; 
including easements in tunnels upon, through, or in the 
lands leased, occupied, or used as may be necessary or 
appropriate to the working of the same or of other lands 
containing the deposits described in the act, and the 
treatment and shipment of products thereof by or under 
authority of the Government, its lessees or permittees, 
and for other public purposes. 


(b) Disposition of surface or surface resources. The 
right to lease, sell, use, permit the use of or otherwise 
dispose of the surface or surface resources of any of 
the lands embraced within the lease, which are owned 
by the United States, insofar as such use or disposition 
will not interfere with lease operations. 


It is thus seen that any oil and gas lease of the permit 
lands would by its terms reserve to the Secretary the right 
to issue permits of the type issued in this instance. Conse- 
quently, even if petitioner were a lessee of these lands, he 
could not challenge the issuance of the slant-well permit. 
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As an applicant for a lease, petitioner has even less stand- 
ing to make such an attack. 


2. Issuance of the permit was in the best interests of the 
United States. 


Even if appellant had a standing to challenge the slant- 
well permit issued by the Department, the petition for re- 
scission should be denied on its merits for the reason that 
the permit procedure followed in this instance is that best 
designed to protect the interests of the United States. 


a. Control of operations is vested in the Department of 
the Interior. 


The lands which are the subject of the slant-well permit 
here challenged are under the primary jurisdiction of the 
Department of the Army and they were not, at the time of 
the issuance of the permit, subject to any oil or gas lease 
issued by the Department of the Interior. In these circum- 
stances, it was not necessary for the permittee to come to 
the Interior Department at all when seeking permission to 
drill slant-wells in or through the permit lands into adjacent 
lands. This permission could have been obtained directly 
from the Department of the Army under the provisions of 
43 U.S.C. 931b. Had this been done, however, the Interior 
Department, with its superior facilities for the management 
and control of oil and gas development, would have had no 
voice in supervision of operations under the permit. 

The issuance of the slant-well permit by the Interior 
Department was a fortunate and appropriate solution. It 
was done, of course, with the full approval of the Office of 
the Chief of Engineers, which apparently preferred this 
procedure. In this fashion, control of operations under the 
permit was vested in the Department best equipped to exer- 
cise such control. 


b. In the absence of the permit, other arrangements 
would have been made. 
The value of this slant-well permit is particularly evi- 
dent when certain practical considerations are kept in mind. 
The lands which are the subject of the permit are narrow 
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areas situated on each side of Southwest Pass, at the mouth 
of the Mississippi River. As such, the lands are located 
between submerged areas in the bed of the river and in the 
Gulf of Mexico which are presently the property of the 
State of Louisiana, Act of May 23, 1953, 67 Stat. 29, 43 
U.S.C. 1301, et seq. Those submerged areas were, at the time 
the slant-well permit was issued, subject in part to oil and 
gas leases issued by the State of Louisiana, one such lease 
being that held by the permittee in this instance and for 
the benefit of which this permit was sought and issued. 
The presence of federally owned upland areas between 
and adjacent to state-owned water bottoms would not, of 
course, prevent the development of the latter under state 
oil and gas leases, regardless of whether a permit granting 
a right-of-way through the federal lands were issued. If 
permission to drill in or through the federal area for the 
development of the state-owned areas were not granted, the 
state and its lessees could and would make other, if less 
convenient arrangements for the development of those 
lands, from offshore platforms or otherwise. Moreover, 
such development would create the usual possibility of 
drainage, but the Federal Government would have no con- 
trol over wall spacing or other drilling operations by which 
such drainage might be avoided. On the other hand, through 
the device of a slant-well permit, such control is possible. 
Another practical consideration is the fact that similar 
permits from the State of Louisiana may possibly be re- 
quired for the orderly development of oil and gas deposits 
underlying the permit lands, if and when such lands are 
leased by the Department. This arises from the fact that 
the Office of the Chief of Engineers, as shown in the Special 
Conditions attached to and made a part of the slant-well 
permit, has specifically prescribed that no well may be 
located less than 1000 feet from the ordinary high water 
bank line of Southwest Pass or from any jetty, bulkhead or 
similar structure. In many places, the permit lands are so 
narrow in width that a well to be bottomed under the permit 
area could be drilled only from an offshore platform located 
on submerged lands of the State of Louisiana. The permit 
in the present case facilitates the orderly development of 
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adjacent state lands. It will serve as a helpful precedent 
when similar permits may be required from the state for 
the development of federal lands. 


c. The terms of the permit provide ample protection. 


It is of particular significance that the Department, 
when issuing the slant-well permit, thus putting itself in a 
position to control operations in and through the permit 
lands, was careful to insert specific provisions reserving 
such control. For this purpose, Section 5 of the permit 
provides: 


Sec. 5. No slant well will be drilled hereunder by 
permittee except with the approval of the Supervisor. 
Prior to the commencement of operation upon any well, 
permittee shall secure such approval and shall furnish 
the Supervisor with a statement specifying each such 
well by number and giving a particular description of 
the derrick location of each such well. Permittee shall 
also furnish the Supervisor with plats and surveys of 
each slant well showing the proposed location and 
course thereof, and a statement of the casing to be 
maintained therein, the diameter and length of each 
string of casing and the estimated depth at which each 
string will be landed. Said statements and plats shall 
be substantially accurate and shall be followed and 
observed with tolerance common to modern drilling 
procedure and practice. 


It is thus seen that no well may be drilled under the 
permit without the prior approval of the Oil and Gas Super- 
visor, based on full technical data furnished by the per- 
mittee. In this manner, the Department is in a position to 
exercise control over drilling operations into adjacent lands 
and to grant permission for such drilling only when the 
interests of the United States are protected. 


Conciusion 


Petitioner has no interest in the lands covered by the 
slant-well permit other than that of an applicant for an oil 
and gas lease of a portion of those lands. Even as a lessee 
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of the lands, petitioner would have no standing to question 
the slant-well permit. As an applicant for a lease, he has 
even less standing. 

In any event, issuance of the permit constituted provident 
action. It vested control of development operations in the 
Department of the Interior, prevented resort to other, less 
satisfactory, arrangements, and provided, by its terms, for 
strict supervision on the part of the Oil and Gas Supervisor. 
In this manner, the best interests of the United States were 
safeguarded. 

The petition for rescission of the permit should be denied. 


Respectfully submitted, 


Tur Caurronnia Company, 
By its Attorney. 
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Exursrr 147 or ADMINISTRATIVE REcoRD 


Unrrep States DerartMent oF THE INTERIOR, BUREAU OF 
Lanp ManaGEMENT 
Washington 25, D. C. 


BLM-A 039136 
June 28, 1957. 
Decision 


Froyp A. Wauuis, Prorestant 


Rejection of Protest Made Final 


As of May 1, 1955, the Supervisor, Eastern States Land 
Office, issued ‘‘ permit to drill ‘slant wells’ ’? BLM-A 039136 
to the California Company authorizing that company, sub- 
ject to the conditions stated in the permit, to drill wells 
from locations on certain unsurveyed lands of the United 
States not then under oil and gas lease into adjoining lands 
for the sole and exclusive purpose of searching for and pro- 
ducing oil and gas from such adjoining lands. The permit 
was issued pursuant to the authority contained in section 29 
of the Mineral Leasing Act of February 25, 1920 (41 Stat. 
437; 30 U. S. C. sec. 181, et seg.). On August 9, 1955, a 
protest was filed by Floyd A. Wallis, an applicant for 
acquired lands oil and gas leases for the same land, asking 
that the permit be rescinded. 

This office by decision of June 7, 1956, rejected the protest. 
That decision also considered the Wallis acquired land oil 
and gas lease applications and his public land lease applica- 
tion as well as other, conflicting lease applications and 
offers. As to the various lease applications and offers the 
decision allowed the parties to show cause why Wallis’ 
public land oil and gas lease offer should not be allowed 
and why all of the other lease applications and offers should 
not be rejected. No appeal has been filed from the decision 
rejecting the protest. On the contrary, Wallis in response 
to the cause duly shown by the party whose applications 
and offers conflicted with his (Wallis’) lease offer although 
recognizing that the protest had been denied reiterates his 
objections. 


The reason for allowing the parties to show cause is 
clearly set forth in the June 7, 1956, decision was the fact 
that, with respect to the lease applications and offers (and 
one oil and gas lease) certain questions, new to the con- 
troversy had been raised and decided as to which neither 
applicant (offeror) had been given an opportunity to be 
heard. That reason did not relate to the permit in any 
way and it is quite clear that the right to show cause was 
not extended to the protestant, although it was extended to 
him as lease applicant and offeror. 

For the reasons stated the rejection of the protest has 
become final. 


Karu J. THomas, 
Acting Director. 
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Exxrerr 148 or ApmunisTRaTIve Recorp 


Unrrep States Deparment or THE InreRior, BUREAU OF 
Lanp ManacGEMENT 


Washington 25, D. C. 
BLM-A 039136 


Decision Mopirrep 
August 8, 1957. 


Registered Mail 
Return Receipt Requested 


Frorp A. Watuis, PRrorestaNt 


Decision 


On June 28, 1957, I finally rejected the protest of Floyd 
A. Wallis filed August 9, 1955, against a ‘‘permit to drill 
‘slant wells’ ’’, BLM-A 039136 of the California Company. 
By decision of June 7, 1956, the protest had been rejected. 
The same decision considered other matters with respect to 
which new questions were raised initially by this office 
which had not been raised or considered by the parties. 

It was intended by that decision to give the parties an 
opportunity to show cause with respect only to the new 
questions. Thus, in summarizing the holdings in the de- 
cision several applications and leases were stated to be 
“subject to rejection”’ or ‘‘held for rejection [or] cancella- 
tion’’ in whole or in part but as to the petition here con- 
sidered it was stated ‘‘(8) the petition for rescission of Slant 
Drill Permit BLM 039139 is rejected.’? However, the pre- 
ceding paragraph giving ‘‘all parties * * * 30 days in which 
to show cause, * * * ’’ does not distinguish the protest and 
although the basis for the show cause order clearly does 
not exist with respect to it, the protestant has a technical 
point in his favor as argued in his request that the decision 
of June 28, 1957, be rescinded. Another point made in the 
request is that in an extension of time decision dated July 
13, 1956, the permit serial number was listed with the other 
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cases. The protestant did file a paper purporting to show 
cause why the protest should not be rejected. 

Since the view taken by protestant is a possible one, 
the decision of June 28, 1957, is modified to allow protestant 
the right of appeal, if appeal is filed within 30 days from 
receipt of notice of this decision. See Dawkins v. Hedin, 
44 L.D. 371. 


Epwarp WooZLey, 
Director. 


Filed BLM September 9, 1957 


Exurir 149 or ApmrnisTeatTive REcorp 


Notice or APPEAL 


Floyd A. Wallis hereby files his notice that he wishes to 
and does appeal to the Secretary of the Interior from the 
decision of the Acting Director of the Bureau of Land 
Management, dated June 28, 1957, as modified by the de- 
cision of the Director of said Bureau, dated August 8, 1957, 
both respecting BLM-A 039136. 

September 9, 1957 
Hazry M. Epetsrern, 
Attorney for Appellant. 
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Filed Secretary October 8, 1957 


Exumrr 150 or Apmryistrative Rzcorp 
Froyp A. Wats, Appellant, 
v. 
Tae Caurrornia Company, Appellee 


Barer or APPELLANT 


This is an appeal to the Secretary by Floyd A. Wallis 
from a decision of the Acting Director of the Bureau of 
Land Management, dated June 28, 1957, as modified by the 
decision of the Director of said Bureau, dated August 8, 
1957. These decisions rejected Wallis’ petition for rescis- 
sion of a permit to drill slant-wells issued to The California 
Company (BLM-A 039136), subject to the right of Wallis 
to appeal. 

The Facts 


Since February 2, 1955, Wallis and Henry S. Morgan 
have been engaged in adversary proceedings before the 
Bureau of Land Management over the question of priority 
to the extent of any conflict between applications for oil 
and gas leases filed by them for land in Ts. 24 and 25 S., 
R. 30 E., Louisiana Meridian, Louisiana. The applications 
involved in those proceedings are BLM-A 036376 and 
BLM 036377 filed by Morgan, and BLM-A 037435-037439 
and BLM 042017 filed by Wallis. An appeal to the Secretary 
by Morgan from a decision of the Director, dated June 5, 
1957, favourable to Wallis’ application BLM 042017 and 
unfavourable to Morgan’s application BLM 036377, is now 
pending (A-27529). 

The California Company holds options from Henry Ss. 
Morgan for the acquisition of any oil and gas lease that may 
be issued on Morgan’s applications BLM-A 036376 and 
BLM 036377. 

On May 10, 1955, the Eastern States Supervisor issued 
to The California Company, effective May 1, 1955, the 
aforesaid permit to drill slant wells. The land descriptions 
in the permit are the same as those in each of Morgan’s 
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applications BLM-A 036376 and BLM 036377. The permit 
was issued without any notice to Wallis, shortly after a 
decision by the same Supervisor, dated April 26, 1955, 
involving Morgan’s BLM-A 036376 and Wallis’ BLM-A 
037435-037439, and shortly before the filing by Wallis on 
May 20, 1955 of an appeal therefrom. 

In its Answer to the petition for rescission, The California 
Company stated that the submerged areas between which 
the lands covered by the permit are located ‘‘were, at the 
time the slant-well permit was issued, subject in part to 
oil and gas leases issued by the State of Louisiana, one such 
lease being that held by the permittee in this instance and 
for the benefit of which this permit was sought and issued.”’ 
(p. 5.) 

The permit states that it is issued pursuant to section 29 
of the Mineral Leasing Act of February 25, 1920 (30 U.S.C. 
186). It purports to grant to the California Company ‘‘the 
easements, rights and rights of way necessary to drill, 
maintain, repair and operate”’ oil and gas wells ‘‘in, under, 
and through the subsurface’’ of the permitted lands and 
“‘the right to construct and maintain thereupon all works, 
buildings, plants, waterways, roads, telegraph and tele- 
phone lines, pipe lines, reservoirs, tanks, pumping stations, 
or other structures necessary to operate such wells and to 
transport, treat and dispose of the production therefrom.”’ 
The term of the permit is ‘‘for the duration of and shall run 
concurrently with, any lease or other oil or gas development 
or operating agreement made by Permittee and covering 
oil or gas deposits within any lands any part of which 
adjoins the permit lands, including any and all amendments, 
additions of land, modification, renewals, extensions and 
changes to any such lease or agreement made by Permittee’. 
(Section 1.) The Permittor reserves ‘‘The right subsequent 
to one year from date hereof to cancel this permit or any 
part thereof upon 60 days notice to Permittee of such 
cancellation as to any of the lands above described that are 
not being utilized by Permittee for the purposes of this 
agreement.’’ (Section 14(b).) 

On August 9,1955, Wallis filed his petition to the Secretary 
for the rescission of the permit on the grounds that it was 


not authorized by section 29 of the Mineral Leasing Act, that 
it was issued without compliance with 43 CFR 244.1-244.21, 
without notice to Wallis, improperly and unfairly, to the 
prejudice of the interests of the United States and contrary 
to the Federal mineral leasing laws. And on August 15, 
1955, Wallis’ attorney wrote the Solicitor a letter calling 
attention to the fact that the Geological Survey had ap- 
proved the drilling of a well under the permit, that the well 
had been drilled to a depth in excess of 10,000 feet, that in 
view of ‘‘the danger that the well mentioned above may 
drain oil or gas from any government-owned lands that 
may be covered by BLM-A 039136’, it was requested, among 
other things, that the consideration and disposition of the 
proceedings concerning the petition for rescission of the 
permit and the adversary proceedings between Wallis and 
Morgan be expedited, so that Wallis, if entitled to a lease 
or leases, might protect his and the Government’s interests 
against the possibility of drainage by the said well. 

Two wells have been drilled by The California Company 
under the slant-well permit. The first is the one mentioned 
in the letter to the Solicitor from Wallis’ attorney. The 
Geological Survey file contains a memorandum of the Oil 
and Gas Supervisor, dated December 19, 1955, which appar- 
ently refers to that well as follows: ‘‘The well discussed 
in our memorandum of August 26 has been plugged back 
so that the bottom hole location is near or very near the 
edge of the unleased Federal land, and operations suspended 
indefinitely. The California Company reports no further 
operations at the well are contemplated pending adjudica- 
tion of the conflict.”? The drilling of the second well was 
approved by the Survey in June, 1956. It is believed to be 
presently producing. 

The Director’s decision and order to show cause, dated 
June 7, 1956, considered the petition for rescission of the 
permit, as well as the adversary proceedings between Wallis 
and Morgan. Subject to the right of the parties to show 
cause why action should not be taken in accordance there- 
with (pp. 33, 34), the Director took the position that the 
petition for rescission should be dismissed and rejected 
(pp. 2, 34). Wallis filed a response to the order to show 
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cause on September 10, 1956, with respect, among other 
things, to the views of the Director concerning the petition 
for rescission of the permit (pp. 5-7). Subject to a right 
of appeal, the petition was rejected in the Acting Director’s 
decision of June 28, 1957, as modified by the Director’s 
decision of August 8, 1957. 


I 


Section 29 of the Mineral Leasing Act does not authorize 
the issuance of the permit. 


The relevant portion of Section 29 provides: 


“That any permit, lease, occupation, or use per- 
mitted under this Act shall reserve to the Secretary 
of the Interior the right to permit upon such terms as 
he may determine to be just, for joint or several use, 
such easements or rights of way, including easements 
in tunnels upon, through, or in the lands leased, 
occupied or used as may be necessary or appropriate to 
the working of the same, or of other lands containing 
the deposits described in this Act, and the treatment and 
shipment of the products thereof by or under authority 
of the Government, its lessees, or permittees, and for 
other public purposes: * * * And provided further, That 
the said Secretary, during the life of the lease, is 
authorized to issue such permits for easements herein 
provided to be reserved.’’ 

(41 Stat. 449; 30 U.S.C. sec. 186; underlining 
supplied.’) 


The first sentence of the section merely requires that ‘‘any 
permit, lease, occupation or use permitted under the Act’’ 
reserve to the Secretary the right to permit the easements 
or rights of way described. The only language in the section 
authorizing the issuance of such a permit is in the last 
proviso. And that language unambiguously limits the Secre- 
tary’s authority to the issuance of such a permit ‘‘during the 
life of the lease’’ and ‘‘for easements herein provided to 
be reserved.’’ 


1 Unless otherwise indicated, all underlining in this brief is supplied. 
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In this case, such land as is covered by the slant well 
permit was not when it was issued, and has not sub- 
sequently been the subject of any ‘‘permit, lease, occupa- 
tion or use’’ permitted under the Act, as provided in the 
first sentence of Section 29. Hence, the Secretary has never 
had occasion to reserve the right to permit ‘Ceasements or 
rights of way”’, as provided in said sentence, and there has 
been no ‘‘life of the lease’’ as provided in the above quoted 
and last proviso of the section. 

It necessarily follows that the slant well permit issued in 
this case could not possibly be authorized by Section 29. That 
this is self-evident is confirmed by the failure of the Bureau 
in any of its decisions herein, and The California Company 
in its answer to Wallis’ petition even to attempt to argue 
that it was so authorized in the absence of the issuance of a 
lease or similar action as provided in Section 29. 

Even if such a lease had been issued or similar action 
taken, there are two other reasons why Section 29 would 
not authorize the slant-well permit. The first is that the 
authorization in the permit for drilling oil and gas wells 
cannot reasonably be regarded as falling within the cate- 
gory of ‘‘easements or rights of way’’ as provided in 
Section 29. In the only conceivable allusion to the question, 
the Director said: ‘‘A ‘right of way’ would necessarily 
imply a servitude in the nature of a permit.” (Dec., June 7, 
1956, p. 2.) But, apart from other considerations, a right 
of way is regarded as a privilege to pass over another’s land, 
not to drill oil and gas wells into and through that land. See 
Tiffany, Real Property, 3rd Ed., sec. 772. And the reference 
in section 29 to ‘‘tunnels”’ in the phrase ‘sincluding ease- 
ments in tunnels’? emphasizes the failure of the section 
to mention oil and gas wells. It is inconceivable that a 
statute which legislated so fully on oil and gas leasing, 
among others, would allude to tunnels in section 29, but 
not to oil and gas wells, if it was intended that the latter 
were to be covered by that section.” 


2 Solicitor’s Opinion, M-36057 (October 27, 1950), holding that an aerial 
tramway is not “a wagon road, railroad, or other highway” within the 
meaning of a right of way statute. 
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The second reason is that section 29 only authorizes the 
granting of permits for such easements or rights of way 
as may be necessary or appropriate for the development of 
mineral deposits in Government owned lands that are within 
the scope of the Federal mineral leasing laws. This follows 
from the reference in the first sentence to lands ‘‘containing 
the deposits described in this Act, and the treatment and 
shipment of the products thereof by or under the authority 
of the Government, its lessees, or permittees, and for other 
public purposes: * * *.’’ 

Under the ejusdem generis rule, ‘‘other public purposes”’ 
is construed as referring only to purposes of the same type 
as those specifically enumerated. And those specifically 
enumerated certainly do not include the purpose of develop- 
ing minerals not owned by, or covered by a lease or permit 
issued by the United States.* 

Having been issued without authority of law, it is settled 
that the permit must be rescinded.* 


II 


Even if authorized by Section 29, the permit was unlawfully 
issued in violation of regulations. 


43 CFR, 1954 ed., 244.67(c) provides in effect that appli- 
cations under section 29 of the Mineral Leasing Act shall be 
filed in accordance with sections 244.1-244.21 of said 43 
CFR when, as is the case here, ‘‘no other statutory provi- 
sion covers the type of right-of-way desired.’’ There was no 
compliance with the requirements of those regulations in 
this case. 

Hence, even if section 29 did authorize the issuance of 
the permit, it follows from the failure to comply with the 


3 Smith v. Davis, 323 U.S. 111, 116, 117 (1944). See Shallit and Usi- 
bells Coal Mine, 63 ID. 193, 195-200 (1956), involving Alaskan coal leas- 
ing statute containing substantially same ’ 

4 McKay v. Wahlenmaier, 226 F. 2d 35 (D.C. CCA, 1955). Jansen et 
al., Keith et al., 63 I.D. 71, 74 (1956); Arnold R. Gilbert, 63 I.D. 328, 330 
(1956) ; John J. Farrelly et al., 62 ID. 1, 4 (1955); Ethel T. Morgan et 
ano., 61 I.D. 332 (1954); Transeo Gas & Os Corp. et ano., 61 I.D. 85, 
88 (1952). 
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regulations that it was issued contrary to law and must be 
rescinded.® 


past 


The issuance of the permit was improvident, contrary to 
the interests of the United States and violative of the 
mineral leasing laws. 


The permit provides that any wells drilled from and 
through the permitted lands shall be bottomed within ad- 
joining lands, and that any oil or gas deposits directly 
encountered in the permitted lands during the course of the 
drilling operations shall be plugged out. However, it would 
be within the terms of the permit for the permittee to 
bottom its wells a few feet outside the boundaries of the 
permitted lands, in the State lands leased to the permittee, 
and in oil or gas pools or formations that extend underneath 
the permitted lands. Oil or gas would thereby be drained 
from the permitted lands for the benefit of the State and 
The California Company, without any obligation to pay 
any royalty or other compensation therefor to the United 
States. 

That the possibility is not hypothetical is made clear by 
what actually happened to the first well drilled by The 
California Company under the permit. As the Supervisor’s 
memorandum of December 19, 1955 states, it was “‘plugged 
back so that the bottom hole location is near or very near 
the edge of the unleased Federal land, and operations sus- 
pended indefinitely.”’ Regardless of the suspension of opera- 
tions, the fact is that the bottom hole location is ‘‘near or 
very near’’ the unleased Federal land. 

For an agency of the United States actually to issue a 
permit under which such development is affirmatively 
allowed is plainly improvident, prejudicial to the financial 

Gnterests of the United States, and against public policy. 
Moreover, the issuance of the permit clearly violates the 

8 Service v. Dulles, 25 LW 4494 (U.S. Supt. Ct., June 17, 1957); Ac- 
cardi v. Shaughnessy, 347 U.S. 260, 265-267 (1954) ; Chapman v. Sheridan 
Wyoming Coal Corp., 338 U.S. 621, 629 (1950); McKay v. Wahlenmaier, 
226 F. 2d 35 (D.C. CCA, 1955), and other cases cited in footnote 4. 
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requirement of the mineral leasing laws that oil and gas 
deposits in Government-owned lands shall only be developed 
under leases issued in accordance with their provisions. 
(30 U.S.C. sec. 226) The California Company has in effect 
obtained in a substantial measure by the indirect method 
of the permit, rights to which Morgan, its optionor, against 
Wallis’ protest, has so far unsuccessfully sought to obtain 
by way of a lease under those very laws. (Morgan’s appli- 
cations BLM 036377, A 036376.) 

For these reasons, apart from any others, such a permit 
should not and cannot be allowed to stand.* 


IV 


Wallis had the right to file his petition and to have his 
views and objections considered. 


The Director’s decision of June 7, 1956 (p. 2) states that 
if a leaseholder under the Mineral Leasing Act ‘‘has no 
standing to attack the issuance of a slant drilling permit, 
a fortiori, an applicant has no standing.’’? The Director 
does not explain just what ‘‘standing’’ means in this con- 
text or why a leaseholder has no such ‘‘standing’’. In fact, 
even if it be assumed arguendo that the Mineral Leasing 
Act authorizes the issuance of a slant-well drilling permit, 
we do not see why it would follow that a lessee would have 
no right to attack the issuance of such a permit on land 
covered by his lease. Certainly no such conclusion can con- 
ceivably follow from the mere fact that section 29 of the 
act provides that leases ‘‘shall reserve to the Secretary ° ° * 
the right to permit upon such terms as he may determine 
to be just’’ certain easements or rights of way and that 
“during the life of the lease [the Becieant! is authorized to 
issue such permits’’.* 

For the Secretary may or may not exercise the right 
reserved or the authority delegated. If he does exercise 
them, the terms of the permit are to be fixed by him. And 


® See footnotes 4 and 5. 
Ga Shallit and Usibelli Coal Mine, 63 I.D. 193 (1956), involving a similar 
statate and a right of way by one coal lessee over land leased to another. 
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operations under it are supervised by him.” It would be 
strange indeed if a lessee would have no right to attack such 
a permit, to present to the Secretary his views concerning, 
and his objections to it or to its terms or operations under 
it, since such operations might well seriously injure or 
damage his wells and property and vitally affect, interfere 
with and prejudice his operations and production under 
his lease. By the same token, Wallis as an applicant for a 
lease, a prospective lessee, has the right similarly to attack 
such a permit and to present his views and objections. This 
is particularly so in the circumstances of this case, where 
the slant-well permittee is the optionee of Morgan, the 
adversary of Wallis in the proceedings relating to the oil 
and gas leasing of the land. 

Actually, there is no legal requirement that petitioner 
have ‘‘standing’’ to present his petition for rescission. 
Whatever place a requirement of “‘standing’’? may have in 
judicial proceedings,’ it has no place in these administrative 
proceedings. Courts cannot function without the commence- 
ment of an action by a party. But the Department here may 
accomplish of its own motion what Wallis has requested. 
The policy of the Department to permit parties to present 
their objections and views concerning the administration 
of the public land laws, and to consider them is liberal. 
In his decisions of June 28, 1957 and August 8, 1957 herein, 
the Director referred to the appellant’s petition as a protest. 
Whether regarded as one or the other or both, under the 
Departmental regulations and precedents it is clear that 
Wallis had the right to present his views and objections 
concerning the permit and to have those views and objec- 
tions considered.”® 


7 Sections 4 through 8 of permit issued herein. 

8 That these dangers are potential is recognized in sections 3, 6 and 7 of 
the permit herein. 

9 See Associated Industries v. Ickes, 134 F. 2d 694, 700 (CCA 24, 1943) ; 
Stark et al. v. Wickard, 136 F. 2d 786, 789 (CADC, 1943). 

1043 CFR (1954 ed.) 221.1(b) in effect when petition was filed; 43 
CFR (1957 Supp.) 221.52, present version; United States Steel Corpora- 
tion, 63 I.D. 318 (1956) ; Charles Schoenburg et ano., A-27434 (June 3, 
1957); U.S., George B. Conway, 53 LD. 115, 120, 121 (1930); Allen E. 
Sedgwick, 50 LD. 637, 638 (1924) ; Shalli and Usibelli Coal Mine, 63 LD. 
193 (1956). 
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Conelnusion 


The slant-well permit was issued without authority of 
law, contrary to law and in cavalier disregard of the inter- 
ests of the United States. The decisions of the Acting 
Director and Director rejecting the appellant’s petition for 
rescission of the permit should be reversed and the petition 
should be granted. 

At the very minimum, the Department is required to 
exercise forthwith its unconditional right under section 
14(b) of the permit to cancel it as to all the lands not being 
utilized for the purposes of the permit. 

October, 1957. 


Harry M. Epetsrern, 
Attorney for Appellant. 


Filed Secretary December 20, 1957 


Exuzrr 151 or ADMINISTRATIVE RECORD 
Awswee Brier or THE CaLirorNia ComPaNy 


The United States granted The California Company 
‘“‘easements, rights and rights-of-way necessary to drill, 
maintain, repair and operate slant wells * * *, in, under and 
through the subsurface’’ of certain lands owned by the 
United States. The grant was effective May 1, 1955, and 
was expressed in an agreement between the United States 
and the Company. 

The grant was made pursuant to an application from 
the Company filed December 20, 1954. The application was 
referred to the Geological Survey and to the Department 
of the Army, since the land was under the administrative 
control of the Corps of Engineers. 

By memorandum of April 26, 1955, in the case file, the 
Geological Survey reported favorably on the application 
for an easement and right-of-way, stating: 


In the opinion of the Geological Survey, issuance 


of this permit will promote exploration for oil and gas 
and it is recommended that the permit be issued. 


The Department of the Army, in its letter of May 16, 
1955, in the case file, reported: 


No objection is interposed as to the proposed permit 
provided that the additional conditions listed on Exhibit 
C are included therein. 


The grant of the easement and right-of-way was made 
subject to the conditions listed by the Corps of Engineers 
and a large number of additional conditions imposed by this 
Department. Drilling and other operations were made 
subject to Geological Survey supervision and the Company 
was obliged to furnish copies of all well data and other 
records, all designed to protect the wells and property of 
the United States and its lessees, and to give the Govern- 
ment the benefit of information disclosed by drilling and 
other operations under the grant. In addition, the Company 
was required to pay a substantial rent. 
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After the easement was granted, one Floyd A. Wallis on 
August 9, 1955, filed a petition for rescission of the slant 
drill permit. At that time, Wallis had on file several 
acquired land lease offers purporting to describe much of 
the land subject to the slant drill easement (BLM-A 
037435-9). These offers had been filed on June 2, 1954.° 

Wallis complained that no notice had been served on 
him before granting the easement, particularly since the 
identical description employed in the grant of easement was 
the subject of adversary proceedings between Wallis and 
Morgan. Wallis further charged that section 29 of the 
Mineral Leasing Act of 1920 (30 U.S.C. 189) did not author- 
ize the easement. 

In its opinion of June 7, 1956, the Bureau “dismissed”? 
and ‘‘rejected’’ the petition for rescission on the ground 
that Wallis had no standing to attack the slant drill permit 
(June 7, 1956, op., pp. 2, 34). The rejection was made final 
by the Bureau’s opinion of June 28, 1957 (BLM-A 039136), 
but, upon Wallis’ application, the rejection was modified 
to permit Wallis to appeal (BLM-A 039136, August 8, 
1957). This appeal followed. 


Argument 


It is the position of The California Company that: 


First, appellant has no standing to challenge the action 
of the Secretary in granting a slant drill permit to the 
Company; and 

Second, the easement from the United States to the 
Company is authorized by law. 


I. Appellant has no standing to challenge the slant drill 
permit, 


The land traversed by the slant drill easement and right- 
of-way is owned by the United States. The appellant is 
a complete stranger to the title. He has no interest in the 


* The offers were junior to lease offers BLM-A 036376 and BLM 036377, 
filed January 27, 1954, by Henry S. Morgan. On March 8, 1956, Wallis 
filed a public land lease offer, BLM 042017. Other lease offers cover the 
same land—T. R. Strom, BLM 042877, 042878, 043259, 043260, 042880 
and 043261. 
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land. He is merely one of several persons who filed an 
offer to lease land from the United States. One who offers 
to lease land from a property owner has no standing to 
challenge the owner’s grant of an easement to another. 
As pointed out by the Director in his opinion of June 7, 
1956 (p. 2), this would be true even if appellant were a 
leaseholder. It is particularly so here since the easement, 
by its terms, protects the wells and property of the United 
States and its lessees. In short, appellant was in no way 
aggrieved by the issuance of the slant drill permit. No right 
of his has been impaired or in any way affected. He has no 
cause to complain and no standing to attack the Secretary’s 
action. 

The question of power to grant a right-of-way across 
public land is for the Secretary in the first instance. Here, 
the Department acted and the permit which issued carries 
with it the presumption of validity which attaches to official 
acts. A proceeding such as this is not a proper method for 
testing the Secretary’s power as if the Secretary were de- 
ciding the respective rights of contestants. 

There is no conflict of rights here. No right of Wallis 
has been infringed or is at stake. The Secretary is under 
no obligation to render advisory opinions or to justify his 
administrative determinations to satisfy the demands of 
a stranger, whose obvious objective is harassment of the 
Government’s permittee. The administrative procedure 
spelled out in 43 CFR Part 221 was designed to settle dis- 
putes between persons claiming conflicting rights under the 
law or between the claimant of a right and the United States. 
It is improperly used to force the Secretary to justify any 
of the thousands of administrative actions at the instance 
of one whose rights are in no way affected. 

We ask just what right does Wallis have at stake that 
should allow him to compel the Secretary to respond to 
his demand that the Department justify its action in grant- 
ing a right-of-way in land owned by the United States. As 
a matter of legal right, appellant has nothing to gain or lose 
by any decision rendered by the Secretary on this appeal. 
Extra legal factors which may motivate appellant to urge 
the Secretary to repudiate his grant of a right-of-way have 
no bearing here. The Secretary will not aid one who seeks. 
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only to annoy and harass. The appeal should be dismissed 
for lack of standing in the appellant since the appeal does 
not present any issue which affects any right of the 
appellant. 


II. The easement from the United States is authorized 
by law. 


Section 29 of the Mineral Leasing Act of 1920 (30 U.S.C. 
189) authorizes the right-of-way. In section 29 Congress 
made certain that there was reserved to the Secretary the 
right to grant easements or rights-of-way through any lands 
leased, occupied, or used, as might be necessary to working 
lands containing the mineral deposits, including oil and gas 
covered by the Act. The section was not a limitation on the 
Secretary’s powers but implicit recognition of authority 
to grant easements or rights-of-way. Its purpose was not 
to diminish the Seeretary’s broad control over federal lands 
but simply to insure by statute that such powers could not be 
lost even if the Secretary inadvertently should fail to re- 
serve them in a grant, contract, lease or permit. 

Appellant’s construction of section 29 would lead to 
absurd results. According to appellant, the Secretary’s 
authority is limited to leased lands. Suppose Tract A is 
subject to a lease under the Mineral Leasing Act. To drill 
Tract A, a slant drill easement is required across Tract B, 
also public land. According to appellant, the Secretary 
would be without authority to grant such a right-of-way 
because Tract B was not leased land. Surely, when Congress 
vested the Secretary with the comprehensive authority 
necessary to administer the mineral lands of the United 
States, it did not hamstring him by withholding such powers 
as he required to fulfill his obligations as a good manager 
of the Government’s best interests. 


Conclusion 


The Company holds an easement from the United States. 
The easement is a valid one. In reliance on the Secretary’s 
grant of this easement, The California Company has ex- 
pended almost a million dollars in drilling two wells and 
large sums for operations. An oil and gas field has been 
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developed. Moreover, under similar slant drill permits 
issued by the Secretary, millions of dollars have been spent 
in the Mississippi Delta area. 

There is no doubt of the Secretary’s power or of the 
validity of the permit. Appellee has no standing to attack 
the Secretary’s grant of a slant drill permit. The appeal 
should be dismissed. 


Respectifully submitted, 


Marvin J. Sonosxy, 
Attorney for The California Company. 
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Exuisrr 152 or ApministraTIveE REcorp 


Unrrep Srares DerartMEeNT oF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 

BLM-A 039136 


September 19, 1958. 
A-27547 
Froyvp A. Waxuis 


Tue Catirornia CoMPANY 


Petition for rescission of slant well drilling permit dismissed 
Affirmed 


APPEAL FROM THE Bureau or Lanp ManaGEMENT 


Floyd A. Wallis has appealed to the Secretary of the 
Interior from a decision dated June 28, 1957, as amended 
by a decision dated August 8, 1957, by the Director of the 


Bureau of Land Management which rejected his petition 
filed August 9, 1955, for rescission of a permit, BLM-A 
039136, to drill slant wells which had been granted to The 
California Company, effective May 1, 1955, in a decision 
dated May 10, 1955, of the Eastern States Office. 

The permit in essence authorizes The California Com- 
pany to drill wells from the surface of the permit lands or 
other lands, the bottoms of which wells are located under 
lands adjoining the permit lands, with the bores of the wells 
penetrating and passing through the subsurface of the per- 
mit lands. The lands covered by the permit are unsurveyed 
lands lying along the banks of the Southwest Pass of the 
Mississippi River into the Gulf of Mexico. 

The California Company holds oil and gas leases from 
the State of Louisiana for some of the submerged lands in 
the Southwest Pass adjacent to the permit lands. It appears 
that it has drilled two wells from the surface which pass 
through the permit lands and bottom under the State lands. 
One of these wells has been plugged and the other is pres- 
ently producing. 
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These same lands were included within offers to lease for 
oil and gas, BLM-A 036376 and BLM-A 036377, filed by 
Henry Morgan on January 27, 1954, and most of them in 
BLM-A 037435-037439 filed by Wallis on June 2, 1954. The 
California Company’s application was filed on December 
20, 1954. On March 8, 1956, Wallis filed oil and gas lease 
offer BLM 042017 for the same lands as were included in 
his earlier applications. 

The conflict between Morgan and Wallis was disposed of 
in a recent departmental decision, Henry Morgan et al., 
65 I. D. (A-27529, August 19, 1958), which affirmed the 
Director’s decision of June 7, 1956, rejecting the acquired 
lands applications and granting priority to Wallis’ public 
land application, BLM 042017. In his decision of June 7, 
1956, the Director rejected ? Wallis’ petition on the grounds 
that the permit was properly granted under section 29 of 
the Mineral Leasing Act (30 U. S. C., 1952 ed., sec. 186), 
and that Wallis had no standing to attack it. 

Considering first the latter point, I am of the opinion 
that it is no valid objection to Wallis petition to point out 
that he has no interest in the land and therefore no standing 
for that reason to attack the permit. 

The rules of practice of the Department distinguish be- 
tween persons qualified to initiate contests and others who 
may file protests.? Wallis is not claiming the rights of a con- 
testant. As an applicant for a lease, he clearly comes within 
the category of those from whom the Department has always 
entertained protests against actions affecting the lands in 
which they are interested. Lucille Mines, Inc., A-27558 
(June 6, 1958); United States Steel Corporation, 63 I. D. 
318 (1956). Although the grounds on which a protest will 
be considered may be narrowed by the fact that Wallis’ 
petition came after the issuance of the permit (U. S. Steel 
Corporation, supra, 322-324), the Department can always 
consider the question of its lack of authority to act no matter 


1 This rejection was made final by the decision of June 28, 1957, which 
was modified by the decision of August 8, 1957, to permit Wallis to file 


an appeal. 
243 CFR, 1954 ed., 221.1, at time petition was filed; now 43 CFR, 
1957 Supp., 221.51-221.52. 
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how this assertion is brought to its attention. John J. Far- 
relly et al., 62 I. D. 1, 4 (1955), reversed on other grounds, 
Farrelly v. McKay, C.A. 3057-55, U.S.D.C. for the District 
of Columbia, October 11, 1955. Therefore, it was error for 
the Director to dismiss Wallis’ petition on the ground that 
he had no standing to attack the permit. 

The permit was purportedly issued under the authority 
of section 29 of the Mineral Leasing Act (supra), which 
provides as follows: 


‘That any permit, lease, occupation, or use permitted 
under this Act shall reserve to the Secretary of the 
Interior the right to permit upon such terms as he may 
determine to be just, for joint or several use, such ease- 
ments or rights of way, including easements in tunnels 
upon, through, or in the lands leased, occupied, or used 
as may be necessary or appropriate to the working of 
the same, or of other lands containing the deposits 
described in this Act, and the treatment and shipment 
of the products thereof by or under authority of the 
Government, its lessees, or permittees, and for other 
public purposes: Provided, That said Secretary, in his 
discretion, in making any lease under this Act, may 
reserve to the United States the right to lease, sell, or 
otherwise dispose of the surface of the lands embraced 
within such lease under existing law or laws hereafter 
enacted, in so far as said surface is not necessary for 
use of the lessee in extracting and removing the de- 
posits therein: Provided further, That if such reserva- 
tion is made it shall be so determined before the offering 
of such lease: And provided further, That the said 
Secretary, during the life of the lease, is authorized to 
issue such permits for easements herein provided to 
be reserved.’ * 


The appellant contends that the first sentence of this 
statute merely requires that ‘‘any permit, lease, occupation, 
or use permitted under this Act’’ reserve to the Secretary 


3 The pertinent regulation repeats the language of the statute. 43 CFR 
244.67 (a). 
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the right to permit the easements or rights-of-way listed 
in it and that only the language of the last proviso gives 
the Secretary the authority to issue a permit. 

This argument proves too much, for if the Secretary 
derives his authority only from the last proviso, then his 
authority would be limited only to cases in which leases 
had been issued and would not apply to ‘‘any permit * ° °* 
occupation, or use * ° *? permitted under the Mineral 
Leasing Act. It must be remembered that the act as origi- 
nally passed provided for ‘‘prospecting permits’’ rather 
than ‘“‘leases’’ of land not within the known geologic struc- 
ture of a producing oil or gas field. (Section 13, Mineral 
Leasing Act, February 25, 1920 (41 Stat. 441).) 

The Department has always held that the right to grant 
easements applied to permits as well as leases. This view is 
clearly demonstrated in the provisions of the first oil and 
gas regulations. Circular 672, March 11, 1920, as amended 
to October 29, 1920, 47 L. D. 437, 442, par. 9 of permit form. 
The same view was expressed in George W. Harris (On 
Rehearing), 53 I. D. 508 (1931) ; see also Solicitor’s opinion, 
57 L. D. 478, 482 (1942). 

A long continued and uniform administrative interpreta- 
tion of a statute is entitled to great weight in its construc- 
tion. United States v. Wyoming, 331 U.S. 440, 454 (1947) ; 
Sykes v. United States, 343 U.S. 118, 126-127 (1952) ; United 
States v. American Trucking Associations, Inc., et al., 310 
U. §. 534, 549 (1940). 

The most that can be said of the last proviso is that it 
makes it abundantly clear that even the issuance of as for- 
mal a document as a lease does not deprive the Secretary of 
the authority granted him to issue easements and permits 
affecting the leased land. 

A fair reading of section 29 is that it not only reserves to 
the Secretary the rights set out therein, but impliedly grants 
him the authority to exercise those rights in all lands sub- 
ject to the Mineral Leasing Act, not only after a permit, 
lease, occupation or use is permitted but prior thereto. The 
section is not a limitation on the Secretary’s authority. It 
is rather an exercise of caution so that no rights granted 
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one permittee under the Mineral Leasing Act could block 
other mineral development. Therefore, it is my conclusion 
that the Secretary (or his delegate) can grant rights under 
section 29 in lands subject to the Mineral Leasing Act. 

The appellant next contends that a slant well drilling 
permit is neither an easement nor a right-of-way as con- 
templated by section 29. However, the words of the statute 
allow ‘‘such easements * * * through, or in the lands leased, 
occupied * * *.’? A permit to drill a well through land seems 
to me to clearly come within the scope of the rights the 
Secretary may grant. 

The appellant also argues that rights under section 29 
may be granted only for the purpose of developing minerals 
in lands owned by the United States. Section 29 provides 
for such easements to be granted as may be necessary or 
appropriate to the working of the lands subject to the act, 
and the shipping or the treatment of products thereof ‘‘and 
for other public purposes’’ (emphasis added). The final 
phrase stands alone as a statement of a reason for which 
the Secretary may permit an easement. It is not limited 
by any appended phrase as the preceding conditions under 
which the Secretary may permit easements may be said 
to be. 

The appellant contends that this phrase is limited by the 
ejusdem generis rule to purposes of the same type as those 
specifically enumerated. Assuming, without deciding, that 
this interpretation is correct, I believe that the easement 
granted the appellee falls within the rule. The purposes 
enumerated are all related to development of the mineral 
resources of public land. The slant well drilling permit was 
issued for the purpose of aiding in the development of 
mineral resources owned by the State in which land is ]o- 
cated. This, it seems to me, falls within even the narrow 
construction of the phrase ‘‘for other public purposes.”’ 
The fact that a private person, as a lessee, also has an 
interest in the State land does not negate the public pur- 
poses underlying the lease. North Carolina State Ports 
Authority v. First-Citizens Bank and Trust Co., 88 S. E. 2d 
109 (N.C., 1955). 
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Furthermore, the slant well drilling permit aids, as the 
Director of the Geological Survey determined, in explora- 
tion for oil and gas, which in itself may well be considered 
a public purpose. 

The appellant also urges that The California Company 
should have filed an application as provided in 43 CFR 
244.67(c), in accordance with the provisions of 43 CFR 
244.1-244.21. This contention seems well taken. Apparently 
The California Company submitted as its application a 
form of the agreement it desired. However, the permit has 
been granted, the permittee has expended substantial sums 
of money under its authority, and there is no indication that 
the permittee is not qualified to hold the permit or that the 
failure to comply with the regulation has worked to the 
prejudice of the United States.‘ In these circumstances, 
there is no need to cancel the permit. Cf. United States 
Steel Corporation, 63 I. D. 318, 323 (1956) ; Columbian 
Carbon Company et al., 63 I. D. 166, 172 (1956). 

Finally, the appellant argues that the permit is improvi- 
dent, contrary to interests of the United States, and viola- 
tive of the mineral leasing laws. This argument is based 
upon the theory that the permit could allow the drainage of 
oil and gas in public lands through a well bottomed close by 
in adjacent lands without obligation to pay royalty or other 
compensation to the United States. However, the United 
States can protect itself against drainage. 30 U.S. C., 1952 
ed., Supp. V, sec. 226. The contention that the permit allows 
The California Company to develop oil and gas deposits in 
United States lands outside the provisions of the Mineral 
Leasing Act is groundless. The permittee is exploiting oil 
and gas deposits in land it has leased from the State and 
doubtless could do so with or without the permit. 

Accordingly, I find that the appellant’s objections to the 
permit are without merit. 

Therefore, pursuant to the authority delegated to the 


4In Henry Morgan et al., A-27529, the Department held that Wallis’ 
public land oil and gas offer filed on March 8, 1956, was the first proper 
one filed for the land covered by the permit. Thus at the time the per- 
mittee filed the application, there was no other valid offer affecting the 
land. 
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Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. R. 6794), the decision of the 
Director of the Bureau of Land Management is affirmed. 


Exmee F. Bennett, 
Solicitor. 
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Exurerr 153 or ADMINISTRATIVE RECORD 


Unrrep States DeparTMENT or THE InTERIOR, BUREAU OF 
Lanp ManaGEMENT 

Acquired Lands 

Serial BLM-A 015383 

(Louisiana) 

Lease or Om anp Gas Lanps Unver tHe Act or Aucust 7, 

1947 (61 Stat. 913). Tis Ixpenturez or Lease, entered into, 

in triplicate, and to take effect as of Jun 1 1952 by and 

between the Unrrep Srares or America, through the Bureau 

of Land Management, hereinafter called the lessor, and 

Allen L. Lobrano, Pointe a la Hache, Louisiana, * * ° Wrr- 

xesseTu: [The terms and conditions of the lease are not in 
controversy and are omitted.] * * * Description 

Fractional EY of NE% and the NW% of the SEY, 
Section 36; fractional E¥% of SE%4, SW% of the SE%4 
and the SE% of SW%, Section 45; E% of the SEY, of 
Section 46: the SW%4 of the NW%4, NE™% of the NW% 
and the W% of the SW%4 of Section 47, all in T-24-S, 
R-30-E, containing 325 acres, more or less. 

Fractional SW14 of NE, fractional NE% of SW% 
and fractional S14 of SW%4, Section 47, fractional NW% 
of the NW%, Section 52; all in T-24-S, R-31-K, containing 
110 acres, more or less. 

Fractional S'% of the NW, Section 1; fractional EY 
of NE4, Ws of SEY and Wi of SW%, Section 2; frac- 
tional E% of SEY, NW% of NE% and the NW%, Sec- 
tion 3; fractional SE% of NE% and NW of SEM, Sec- 
tion 4; NW%4 of NE and SEY of NW, Section 10, 
W1% of NE\%, Section 11; all in T-25-S, R-30-E, containing 
570 acres, more or less. 

All of aforesaid land is situated in the Southeastern, 
West of the Mississippi River, Land District of Louisiana, 
containing a total of 570 acres, more or less. All of said 
land was acquired by the United States from George Jur- 
gens by deed dated July 8, 1903, and recorded in Book 37, 
Page 527, Records of Plaquemines Parish, Louisiana. Said 
acquisitions were made under the authority of an Act of 
Congress of June 13, 1902, Chapter 1079, entitled, ‘‘An Act 
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Making Appropriations for Construction, Repair and Pres- 
ervation of Certain Public Works on Rivers and Harbors 
and for Other Purposes,’’ in which provision was made for 
improving the Southwest’ Pass of the Mississippi River 
with a view to obtaining a navigable depth of 35 feet in 
accordance with the report submitted in House Document 
No. 329, 56th Congress, and appropriation was made there- 
for to be expended under the direction of the Secretary of 
War and the supervision of the Chief of Engineers. 

In addition to the above described lands, the following 
parts or parcels accruing to the United States by virtue of 
accretion or reliction: 


Paxcet 1: Beginning at the intersection of the North line of 
the SW of the NE of Section 47, T-24-S, R-31-E, Loui- 
siana Meridian, with the left descending shoreline of the 
Southwest Pass as shown on a plat of survey made under 
the direction of a Board of U. S. Engineers in March and 
April 1898; thence Northwesterly along an alignment at 
right angles to the present thread of the stream of South- 
west Pass, a distance of 250 feet, more or less, to a point 
on the present left descending shoreline of Southwest Pass; 
thence Southwesterly with the said shoreline a distance of 
425 feet, more or less, to the intersection thereof with a line 
at right angles to the present thread of the stream of South- 
west Pass, which line passes through the intersection of 
the West line of the SW%4 of NEY, of Section 47 with the 
left descending shoreline of Southwest Pass as shown on the 
aforesaid map of 1898; thence Southeasterly with the said 
intersecting line a distance of 150 feet, more or less, to the 
point of intersection of the West line of said SW1, of NEY 
with the aforesaid shoreline of 1898; thence Northeasterly 
with the said shoreline of 1898 to the point of beginning, 
containing 6 acres, more or less. 


Pascet 2: Beginning at the intersection of the North line 
of the NE% of SW% of Section 47, T-24-S, R-31-E, Louisi- 
ana Meridian, with the left descending shoreline of South- 
west Pass as shown on a plat of survey made under the 
direction of a Board of U. S. Engineers in March and April, 
1898; thence Northwesterly along an alignment at right 
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angles to the present thread of the stream of Southwest 
Pass a distance of 100 feet, more or less, to a point on the 
present left descending shoreline of Southwest Pass ; thence 
Southwesterly with the said shoreline a distance of 1100 
feet, more or less, to the intersection thereof with a line at 
right angles to the thread of the stream of Southwest Pass 
which line passes through the intersection of the West line 
of the NEY of SW% of said Section 47 with the left de- 
scending shoreline of Southwest Pass as shown on the 
aforesaid map of 1898: * to the point of intersection of the 
West line of the NE% of SW% of said Section 47 with the 
aforesaid shoreline of 1898; thence Northeasterly with the 
said shoreline of 1898 to the point of beginning, containing 
6 acres, more or less. 


Paxcen 3: Beginning at the intersection of the North line of 
the SW14 of SW of Section 47, T-24-S, R-31-E, Louisiana 
Meridian, with the left descending shoreline of Southwest 
Pass as shown on a plat of survey made under the direction 
of a Board of U. S. Engineers in March and April 1898; 
thence Northwesterly along an alignment at right angles to 
the present thread of the stream of Southwest Pass, a dis- 
tance of 300 feet, more or less, to a point on the present left 
descending shoreline of Southwest Pass; thence South- 
westerly with the said shoreline a distance of 6750 feet, 
more or less, to the intersection thereof with a line at right 
angles to the present thread of the stream of Southwest 
Pass which line passes through the intersection of the South 
line of the NW4 of SE% of Section 36, T-24-S, R-30-E, 
Louisiana Meridian, with the left descending shoreline of 
Southwest Pass as shown on the aforesaid map of 1898; 
thence Southeasterly with the said intersecting line a dis- 
tance of 1550 feet, more or less, to the point of intersection 
of the South line of the said NW of the SE% with the 
aforesaid shoreline of 1898; thence Northeasterly with the 
said shoreline of 1898 to the point of beginning, containing 
140 acres, more or less. 


Parcer 4: Beginning at the intersection of the East line of 
the NE of the NW, of Section 47, T-24-S, R-30-E, Loui- 


* thence Southeasterly with the said intersecting line a distance of 250 
feet, more or less; 
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siana Meridian, with the left descending shoreline of South- 
west Pass as shown on a plat of survey made under the 
direction of a Board of U. S. Engineers in March and April, 
1898; thence Northwesterly along an alignment at right 
angles to the present thread of the stream of Southwest 
Pass a distance of 2200 feet, more or less, to a point on the 
present left descending shoreline of Southwest Pass; thence 
Southwesterly with the said shoreline a distance of 1200 
feet, more or less, to the intersection thereof with a line at 
right angles to the present thread of the stream of South- 
west Pass which line passes through the intersection of the 
South line of the said NE of NW with the aforesaid 
shoreline of 1898; thence Southeasterly with the said inter- 
secting line a distance of 1550 feet, more or less, to the point 
of intersection of the South line of said NE4 of NW'4 with 
the aforesaid shoreline of 1898; thence Northeasterly with 
the said shoreline of 1898 to the point of beginning, con- 
taining 40 acres, more or less. 


Parcex 5: Beginning at the most Northeasterly point on the 
right descending shoreline of Southwest Pass in the NW14 
of the NE%4 of Section 3, T-25-S, R-30-E, Louisiana Me- 
ridian, as shown on a plat of survey made under the direc- 
tion of a Board of U.S. Engineers in March and April 1898; 
thence Southeasterly along an alignment at right angles to 
the present thread of the stream of Southwest Pass, a dis- 
tance of 650 feet, more or less, to a point on the present 
right descending shoreline of Southwest Pass ; thence South- 
westerly with the said shoreline a distance of 3000 feet, 
more or less, to the intersection thereof with a line at right 
angles to the present thread of the stream of Southwest 
Pass located tangent to the most Southeasterly point on the 
right descending shoreline of Southwest Pass in the S% of 
the NW of said Section 3 as shown on the aforesaid map 
of 1898; thence Northwesterly with the said intersecting 
line a distance of 1600 feet, more or less, to the most South- 
easterly point of said shoreline of 1898 in the said S14 of 
the NW14; thence Northeasterly with the said shoreline of 
1898 to the point of beginning, containing 80 acres, more or 
less. 


Paxrcet 6: Beginning at the intersection of the North line of 
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the NEV, of the SE of Section 45, T-24-S, R-30-E, Loui- 
siana Meridian, with the right descending shoreline of 
Southwest Pass as shown on a plat of survey made under 
the direction of a Board of U. S. Engineers in March and 
April 1898; thence Southeasterly along an alignment at 
right angles to the present thread of the stream of South- 
west Pass a distance of 500 feet, more or less, to a point on 
the present right descending shoreline of Southwest Pass; 
thence Southwesterly with the said shoreline a distance of 
2000 feet, more or less, to the intersection thereof with a 
line at right angles to the present thread of the stream of 
Southwest Pass which line passes through the intersection 
of the West line of the NE4 of SE of said Section 45 with 
the left descending shoreline of Southwest Pass as shown 
on the aforesaid map of 1898; thence Northwesterly with 
the said intersecting line a distance of 400 feet, more or less, 
to the point of intersection of the West line of said NE% 
of SE, with the said shoreline of 1898; thence Northeast- 
erly with the said shoreline of 1898 to the point of begin- 
ning, containing 13 acres, more or less. 


Srrvnation ror Laxps UNpER JURISDICTION oF DEPARTMENT 
oF THE ARMY 


The lands embraced in oil and gas lease BLM-A 015383 
issued under the Mineral Leasing Act of February 25, 1920 
(41 Stat. 437; 30 U.S.C. 1946 ed. sec. 181 et seq.), as 
amended, the Mineral Leasing Act for Acquired Lands of 
August 7, 1947 (61 Stat. 913; 30 U.S.C. 1946 ed., Supp. III, 
sec. 35 et seq.) being under the jurisdiction of the Secretary, 
Department of the Army, the lessee hereby agrees: 


(1) That plans for all structures and work on the lease 
premises shall be submitted to the District Engi- 
neer, Corps of Engineers, whose address is Foot 
of Prytania Street, New Orleans 9, Louisiana, for 
approval before such structures and work are com- 
menced, and such approval will be subject to such 
conditions as the District Engineer may prescribe. 
Each proposed well site will be considered sepa- 
rately by the District Engineer and approval for 
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its construction will be given only after careful 
consideration. Oil-well structures will not be per- 
mitted channelward of the shore line where there 
are no dikes, or channelward of the channel ends 
of the dikes in Southwest Pass. 

No operations will be permitted which would in- 
volve pulling or hauling of equipment and supplies 
over the land so as to wear down the bank and form 
ruts which would permit water to flow from South- 
west Pass into the Gulf of Mexico. 

The lessee will assume full responsibility for any 
damage to the banks of the Pass or to structures 
installed by the Government. 

The lessee will furnish a bond in the amount of 
$20,000 to insure removal of oil-well structures and 
equipment and to protect the Government against 
damage to the banks of the Pass and damage to 
structures installed by the Government, or if pre- 
ferred, a single bond for each structure installed. 
Such a single bond should be in the penal sum of 
of $5,000 for a pile foundation structure and $3,000 


if a drilling barge is used. A nation-wide bond, in 
lieu of the above mentioned bonds will be sufficient. 
No structures will be permitted within the area 
known as the Burrwood Reservation west of the 
Sanitary Canal. 


AuLEeN L. Losrano, 
Lessee. 
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Exazsrr 154 or ADMINISTRATIVE RECORD 


Unsrrep Srares DeparTMENT or THE InTERIOR, BurEav oF 
Lanp ManaGEMENT 


BLM-A 015383 
September 20, 1956. 


Registered Mail 
Return Receipt Requested 


Tur Catrrornia CoMPANY Lease BLM-A 015383 


Supplemental Decision 


Having issued an order on June 7, 1956, for The Cali- 
fornia Company to show cause why adverse action should 
not be taken against lease BLM-A 015383, and having in- 
ferred therein that the land embraced in the subject lease- 
hold more properly should have been issued under the Min- 
eral Leasing Act of February 25, 1920 (41 Stat. 437, 30 
U.S.C. sees. 181, ef seq.), as amended, rather than the Min- 
eral Leasing Act for Acquired Lands of August 7, 1947 
(61 Stat. 913, 30 U.S.C. secs. 351, et seq.), and it now appear- 
ing that The California Company has responded to that 
order on July 31, 1956, by submitting certain documents, 
memoranda, and arguments concerning previous transac- 
tions between the United States and persons claiming title 
through the State of Louisiana, the decision of June 7, 1956, 
insofar as it affects BLM-A 015383 is modified as follows: 

For many years various departments of the United States 
considered the lands covered in BLM-A 015383 to be ac- 
quired lands, and it is only since United States v. California, 
332 U.S. 19 (1947) and United States v. Louisiana, 339 U.S. 
688 (1950), that the validity of the chain of title derived 
through Jurgens was seriously questioned. Title of the 
United States cannot be challenged, for complete title, 
whether it be original or derivative, is vested in the United 
States; the only question at the time the application was 
filed was as to the act under which the land shall be admin- 
istered. No rights derived from the United States are being 
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claimed against The California Company, nor can they be. 
At the time the original application was filed on August 12, 
1948, it was the practice of the Bureau to accept applica- 
tions which did not specify with great particularity the 
leasing act under which the application was filed. There is 
no question being raised that the applicant, Allen L. Lo- 
brano, was not the first qualified applicant under either the 
act of February 25, 1920, supra, or the act of August 7, 1947, 
supra, for it appears from the application that he was 
qualified under either act and from the Bureau’s records, 
was the first applicant under both acts. The doubt and cau- 
tion experienced by the applicant led him to include in his 
application a statement that the offer was ‘‘* * * made under 
the Act of Congress of August 7, 1947 * * *, and the Act of 
Congress of February 25, 1920, as amended * * *, and under 
any other statutes now or subsequently to become applica- 
ble * * *’’, and to include in his application a statement of 
his direct and indirect interests on ‘‘* * * any public lands 
owned by the United States in the State of Louisiana, in- 
cluding any federally-owned acquired lands * * *.”’ 
Although considerable difficulty resulted in the practice 
of accepting and acting upon applications failing to desig- 
nate the act under which the offer was being made, it has 
been repeatedly held that an application having been ac- 
cepted by the Bureau, the applicant was entitled to have 
his statutory preference right protected if a proper applica- 
tion under one of the leasing acts could be found in the 
instrument itself. G. G. Stanford, 61 I.D. 232 (1953) (no 
act designated, interests indicated acquired lands); J. E. 
McKenna, A-26211 (October 8, 1951) (no act designated, 
copies filed in proper Land Offices) ; Jane E. Brenton, et al., 
A-26759 (July 30, 1953) (public lands application, mis- 
takenly treated for a time as acquired lands application) ; 
cf. McCauley v. Davis, BLM-A 014902 (1953) ( unreported). 
Certainly the Bureau could have considered the application 
to be an application under the Mineral Leasing Act of 
February 25, 1920, supra, at that time under the rules of 
the McKenna, Stanford, and Brenton cases, supra. It is 
equally clear that the land is still under the jurisdiction of 
the Secretary for oil and gas leasing purposes, and that he 


may, on his own motion, review and correct errors in pre- 
vious actions taken by the Department or Bureau respecting 
such land. Solicitor’s Opinion, M-36125 (March 31, 1952), 
and cases cited on page 7 therein. Also, it is axiomatic that 
the power to lease under the act of February 25, 1920, supra, 
and the act of August 7, 1947, supra, coupled with the super- 
visory power to correct errors in the issuance of leases, 
necessarily includes the power to amend or substitute lease 
provisions if that corrective action facilitates administra- 
tion of the acts. This is especially true where an amend- 
ment can be effected with the consent of the parties and 
where the rights of third persons are not prejudiced or 
even involved. 

The California Company suggests that the lease be sup- 
plemented by recognizing it as having been issued under 
both acts, or if this is deemed improper, then by amending 
the lease to recite the appropriate reference to the Mineral 
Leasing Act of February 25, 1920, supra. The Department 
is under a statutory obligation to lease to the first qualified 
offeror, if at all, under the proper act, a lease issued in con- 
travention of this rule is issued without authority of law. 
A lease must be issued, if at all, under one act or the other: 
it cannot be issued under both. Were this a transaction 
between private parties, the rule that the lessor will not be 
permitted to deny the validity of its lease could be involved. 
However, that does not prevent the Bureau from amending 
its previous action to show that the lease as issued more 
properly should have been issued under the act of Febru- 
ary 25, 1920, supra, if all factors had been considered. 

Therefore, considering the equities of the case, and in 
order to do substantial justice, and observing that the offer 
itself properly could have been considered under the act of 
February 25, 1920, supra, at the time it was filed, lease 
BLM-A 015383, issued June 1, 1952, assigned to The Cali- 
fornia Company and approved September 10, 1954, is 
amended to correct an administrative error by deleting 
therefrom any and all references to the act of August 7, 
1947, supra, and the regulations thereunder, and the at- 
tached correction lease, issued pursuant and subject to the 
terms and provisions of the act of February 25, 1920, supra, 
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as amended, and to all reasonable regulations thereunder, 
is substituted in lieu thereof. All assignments of record 
title, unit or communitization agreements, operating agree- 
ments, and royalty interests heretofore recognized by the 
United States shall continue to be recognized under this 
correction lease. This lease shall be considered effective on 
and after June 1, 1952. 

I am aware that considerable doubt has arisen as to the 
source of title to the land covered by this lease, which creates 
further doubt as to the act under which the land properly 
should be leased. It is for these reasons that this action 
and the decision of June 7, 1956, are in no way intended to 
prejudice the rights of the parties under the lease issued 
June 1, 1952, or any preference rights obtained under the 
offer of August 12, 1948. Should it be finally determined at 
some future date, either by judicial decree or administrative 
decision, that the title derived through George Jurgens is 
the only title through which the United States can assert 
ownership to the lands covered by this lease, then this lease 
shall become a nullity for all purposes, and the lease issued 
on June 1, 1952, will be considered valid pursuant and sub- 
ject to the terms and provisions of the act of August 7, 
1947, supra, and will be deemed to have continued in effect 
notwithstanding this action. Appropriate action will be 
taken in connection with the disposition of rents and roy- 
alties paid under either of these leases in conformity with 
this decision as the facts warrant. 

The order to show cause having been answered, and it 
now appearing that there is no further reason for requiring 
additional argument or memoranda, that order is discharged 
insofar as it affected BLM-A 015383, subject to the terms 
and conditions specified above. 


Epwarp Wooztey, 
Director. 
Attachment 


730 


Exar 155 or ApmrxistratIve REecorD 


Unsrrep Srates DepaRTMENT OF THE InTeRIoR, BUREAU OF 
Lanp ManaGEMENT 


Receipt No. 
Correction LEaszE 


The lands described in Attachment ‘‘A’’ are hereby leased 
as of June 1, 1952, pursuant and subject to the terms and 
provisions of the act of February 25, 1920 (41 Stat. 437, 30 
U. S. C. sec. 181), as amended, hereinafter referred to as 
the act, and to all reasonable regulations of the Secretary 
of the Interior now or hereafter in force, when not incon- 
sistent with any express and specific provisions contained 
in Attachment ‘“‘B”’, which are made a part hereof, as 
follows: 


1. That this lease is issued in lieu of lease BLM-A 015383 
for the purpose of correcting an administrative error, and 
its issuance is and shall be without prejudice to the rights 
of any party under lease BLM-A 015383. 

9. This lease shall be considered as if it had been issued 
June 1, 1952, and as being effective on and after that date. 

3. Should it be finally determined at some future date, 
either by judicial decree or administrative decision, that 
lease BLM-A 015383, issued on June 1, 1952, pursuant and 
subject to the terms and provisions of the act of August 7, 
1947 (61 Stat. 913, 30 U. S. C. secs. 351, ef seg.), was a validly 
issued lease as to all or any part of the lands described in 
Attachment ‘‘A’’, then lease BLM-A 015383 shall be deemed 
to have continued in effect as to such lands notwithstanding 
the issuance of this lease, and this correction lease shall be, 
in such event, void and of no effect. 

4. Rentals, royalties, and other payments made under 
lease BLM-A 015383 shall be regarded as being made under 
this lease. 

5. All assignments of record title, unit or communitiza- 
tion agreements, operating agreements, and royalty inter- 
ests heretofore recognized by the United States under lease 
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BLM-A 015383 shall continue to be recognized under this 
lease and, wherever such instruments refer to lease BLM-A 
015383, such reference shall be treated as referring to this 
lease. 

Tue Unrrep States or AMERICA, 


By Epwarp Woozzey, 
Director, Bureau of Land Management. 


Effective date of lease: June 1, 1952. 
Attachment ‘‘A’’—description of lands leased. 
Attachment ‘‘B’’—terms and conditions of lease. 


Exurerr 155A or ApMInisTRaTIVE Recorp 


Attachment ‘A’? to Exhibit 155—Description of lands in 
Ex. 155. Omitted, printed in Ex. 153. 


Exursrr 155B or ADMINISTRATIVE RECORD 


Attachment ‘‘B’’ to Exhibit 155—Terms and conditions in 
correction lease BLM 015383. The terms and conditions of 
the lease are not in controversy and are omitted. 
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Exursrr 156 or ADMINISTRATIVE RECORD 


Unrrep States DeraRTMENT oF THE INTERIOR, BUREAU OF 
Lanp ManaGEMENT 


Acquired Lands 
Serial B.L.M.A. 017631 
(Louisiana) 


Lease oF Or anv Gas Lanps UNnper tHe Act or Avcust 7, 
1947 (61 Stat. 913). Turis Inpenrure or LzasE, entered into, 
in triplicate, and to take effect as of Ocr 1 1952 by and 
between the Unirep States or America, through the 
Bureau of Land Management, hereinafter called the 
lessor, and Allen L. Lobrano, Pointe a la Hache, Louisiana, 
party of the second part, hereinafter called the lessee, under, 
pursuant and subject to the terms and provisions of the act 
of August 7, 1947 (61 Stat. 913) *** Wrrnessetx : The terms 
and conditions of the lease are not in controversy and are 
omitted. *** Description 


ParceL I Beginning at the Northwest corner of Section 19, 
Township 24 South, Range 31 Hast, Louisiana Meridian, as 
shown on a plat of survey of said township approved May 
18, 1842; thence southwesterly with the westerly line of said 
Section 19 to the intersection thereof with the north line of 
the South Half of the Northeast Quarter of Section 47, 
Township 24 South, Range 31 East, Louisiana Meridian, as 
shown on a map made under the direction of a board of 
U. S. Engineers in March and April 1898; thence West with 
the north line of said South Half of the Northeast Quarter 
of Section 47 to the intersection thereof with the left descend- 
ing shore line of Southwest Pass as shown on said map of 
1898; thence Northwesterly along an alignment at right 
angles to the present thread of the stream of Southwest 
Pass 200 feet more or less to a point on the present left 
descending shore line of Southwest Pass; thence north- 
easterly with the said shore line 1500 feet more or less to 
the intersection thereof with a line at right angles to the 
present thread of the stream of Southwest Pass located 
tangent to the Northwest corner of Section 19, Township 
24 South, Range 31 East, Louisiana Meridian, as shown on 


a plat of said township approved May 18, 1842; thence 
southeasterly with the said intersecting line 1125 feet more 
or less to the point of beginning containing 33 acres, more 
or less. 

Pancet II Beginning at the intersection of the west line of 
the Southwest Quarter of the Northeast Quarter of Section 
47, Township 24 South, Range 31 East, Louisiana Meridian, 
as shown on a map made under the direction of a board of 
U. S. Engineers in March and April 1898 with the left 
descending shore line of Southwest Pass as shown on said 
map of 1898; thence South with the north-south center line 
of said Section 47 1050 feet more or less to the intersection 
thereof with the east-west center line of said Section 47; 
thence West with the said center line 750 feet more or less 
to the intersection thereof with the left descending shore 
line of Southwest Pass as shown on the aforesaid map of 
1898; thence northwesterly along an alignment at right 
angles to the present thread of the stream of Southwest 
Pass 150 feet more or less to a point on the present left 
descending shore line of Southwest Pass; thence north- 
easterly with the said shore line 1300 feet more or less to 
the intersection thereof with a line at right angles to the 
present thread of the stream of Southwest Pass located 
tangent to the intersection of the west line of the Southwest 
Quarter of the Northeast Quarter of aforesaid Section 47 
with the left descending shore line of Southwest Pass as 
shown on the aforesaid map of 1898; thence southeasterly 
with the said intersecting line 100 feet more or less to the 
point of beginning containing 12 acres, more or less. 
Parcen III Beginning at the intersection of the west line of 
the Northeast Quarter of the Southwest Quarter of Section 
47, Township 24 South, Range 31 East, Louisiana Meridian, 
as shown on a map made under the direction of a board of 
U. S. Engineers in March and April 1898 with the left 
descending shore line of Southwest Pass as shown on said 
map of 1898; thence South with the west line of said North- 
east Quarter of Southwest Quarter of Section 47 400 feet 
more or less to the north line of the South Half of the 
Southwest Quarter of said Section 47; thence West with the 
said north line 300 feet more or less to the intersection 
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thereof with the left descending shore line of Southwest 
Pass as shown on the aforesaid map of 1898; thence north- 
westerly along an alignment at right angles to the present 
thread of the stream of Southwest Pass 250 feet more or 
less to a point on the present left descending shore line of 
Southwest Pass; thence northeasterly with the said shore 
line 500 feet more or less to the intersection thereof with a 
line at right angles to the present thread of the stream of 
Southwest Pass located tangent to the intersection of the 
west line of the Northeast Quarter of the Southwest Quar- 
ter of aforesaid Section 47 with the left descending shore 
line of Southwest Pass as shown on the aforesaid map of 
1898; thence southeasterly with the said intersecting line 
250 feet more or less to the point of beginning containing 
4 acres, more or less. 

Parcet IV Beginning at the intersection of the south line 
of the Northwest Quarter of the Southeast Quarter of Sec- 
tion 36, Township 24 South, Range 30 East, Louisiana 
Meridian, as shown on a map made under the direction of 
a board of U.S. Engineers in March and April 1898, with the 
left descending shore line of Southwest Pass as shown on 
the said map of 1898; thence East with the south line of the 
Northwest Quarter of the Southeast Quarter of said Section 
36, 525 feet more or less to the Southeast corner thereof ; 
thence North with the east line of the said Northwest Quar- 
ter of the Southeast Quarter 1320 feet to the Northeast 
corner thereof; thence East 1320 feet to the section line 
between said Section 36 and Section 52, Township 24 South, 
Range 31 East, Louisiana Meridian, as shown on the afore- 
said map of 1898; thence North with the west line of said 
Section 52 1320 feet to the Southwest corner of the North- 
west Quarter of the Northwest Quarter of said Section 52; 
thence East 1320 feet to the Southeast corner of said North- 
west Quarter of Northwest Quarter of Section 52; thence 
North 1320 feet to the section line between Sections 47 and 
52, said township and range; thence East with the said 
section line 1320 feet to the north-south center line of said 
Section 47; thence North 2640 feet with the said center line 
to the center of said Section 47; thence East with the east- 
west center line of said Section 47 1550 feet to a point on 
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the present westerly shore line of East Bay or the Gulf of 
Mexico ; thence with the said shore line South 22 West 2650 
feet, South 27 West 7600 feet, South 31° 30’ West 4150 feet, 
South 40 West 550 feet, more or less to the intersection 
thereof with the south line of Section 47, Township 24 South, 
Range 30 East, Louisiana Meridian, as shown on the afore- 
said map of 1898; thence West with the south line of the 
said Section 47 900 feet more or less to the west line of 
the East Half of the West Half of said Section 47; thence 
North 3960 feet to the Southwest corner of the Northeast 
Quarter of the Northwest Quarter of said Section 47 ; thence 
East 1320 feet to the Southeast corner of the Northeast 
Quarter of the Northwest Quarter of said Section 47; 
thence North 300 feet more or less to the intersection of the 
east line of the said Northeast Quarter of Northwest Quarter 
with the left descending shore line of Southwest Pass as 
shown on the aforesaid map of 1898; thence northwesterly 
along an alignment at right angles to the present thread of 
the stream of Southwest Pass 2200 feet more or less to a 
point on the present left descending shore line of Southwest 
Pass; thence northeasterly with said shore line 2300 feet 
more or less to the intersection thereof with a line at right 
angles to the present thread of the stream of Southwest Pass 
located tangent to the intersection of the south line of the 
Northwest Quarter of the Southeast Quarter of Section 36, 
Township 24 South, Range 30 Hast, Louisiana Meridian, 
with the left descending shore line of Southwest Pass as. 
shown on the aforesaid map of 1898; thence southeasterly 
with the said intersecting line 1500 feet more or less to the 
point of beginning containing 693 acres, more or less. 

Parcet V Beginning at the intersection of the left descend- 
ing shore line of Southwest Pass as shown on a map made 
under the direction of a Board of U. S. Engineers in March 
and April 1898, with the south line of the Northwest Quarter 
of the Northwest Quarter of Section 47, Township 24 South, 
Range 30 East, Louisiana Meridian, as shown on the said 
map of 1898; thence west with the south line of said North- 
west Quarter of the Northwest Quarter 1100 feet more or 
less to the west line of said Section 47; thence south with 
the said west line 1320 feet to the quarter corner of the 
section line dividing Sections 46 and 47 said township and 
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range; thence west with the central line of said Section 46 
1320 feet to the Northwest corner of the Northeast Quarter 
of the Southeast Quarter of said Section 46; thence north- 
westerly along an alignment at right angles to the present 
thread of the stream of Southwest Pass 500 feet more or 
less to a point on the present left descending shore line of 
Southwest Pass; thence North 41° East 2700 feet, more 
or less, to the intersection of the said shoreline with a line 
at right angles to the present thread of the stream of South- 
west Pass located tangent to the most Northeasterly point 
on the shore line of 1898 in the Northwest Quarter of the 
Northwest Quarter of the aforesaid Section 47; thence 
Southeasterly with the said intersecting line 1400 feet more 
or less to the most Northeasterly point of the shore line of 
1898 in the said Northwest Quarter of the Northwest Quar- 
ter; thence Southeasterly with the said shore line of 1898 
100 feet more or less to the point of beginning containing 
59 acres, more or less. 


The above lands containing an aggregate of 801 acres, more 


or less, situated in the Parish of Plaquemines, State of 
Louisiana, and fronting on the Southwest Pass of the 
Mississippi River. 


A. LL. 


BLM-A 017631 
(Louisiana) 


Stipulation Required by the Department of the Army 


(1) The lessee further agrees that no operations of any 
kind shall be commenced on any part of the lands 
included in this lease without the prior approval of 
the District Engineer, Corps of Engineers, New 
Orleans, Louisiana, whose approval shall be sub- 
ject to such conditions as may be considered neces- 
sary by him to protect the interests of the United 
States. 

That no structure will be permitted within the 
area known as the Burrwood Reservation west of 
the Sanitary Canal. 
Auten L. Losrano, 
Lessee. 


Filed November 18, 1960 


Pramtirrs’ Morion ror SuMMARY JUDGMENT 


The plaintiffs, by their attorneys, on the stipulation and 
Exhibits 1 to 156 inclusive filed November 10, 1960, on the 
annexed Exhibits A, B and C, and on the pleadings and 
record in this case, pursuant to Bule 56 F. R. Civ. P. move 
for summary judgment in accordance with the relief sought 
in the amended complaint exclusive of paragraph 7 of the 
prayer. 

In support of this motion, plaintiffs adopt by reference 
their memorandum of points and authorities filed August 
29, 1960, in opposition to defendant’s and interveners’ mo- 
tions for summary judgment and the accompanying sup- 
plemental memorandum of points and authorities. 


Exurerr A to Puarntirrs’ Motion ror SuMMary JUDGMENT 


January 21, 1950. 


The Honorable, 
The Secretary of the Interior. 


Dear Mr. Secretary: 


Reference is made to the letter of the Bureau of Land 
Management, Department of the Interior, dated 15 June 
1949 (file B.L.M.-A-015383 ADM/NLY (Louisiana) ) stating 
that Mr. Allen L. Lobrano, Pointe a la Hache, Louisiana, has 
applied for an oil and gas lease on certain lands in Sections 
36, 45, 46, and 47, T. 24 S., RB. 30 E., Sections 47 and 52, 
T. 24S., R. 31E., and Sections 1, 2, 3, 4, 10, and 11, T. 25 S., 
R. 30 E., Louisiana Meridian, containing approximately 
570 acres and approximately 285 acres in those sections 
accruing to the United States by virtue of accretion or 
reliction, along Southwest Pass, Mississippi River, in 
Plaquemines Parish, Louisiana, and requesting information 
with respect to the matters listed. 

The information requested is given on the inclosed Data 
Sheet. 

No objection is interposed to the leasing of these lands 
provided that any such lease includes a condition to the 
effect that plans for all structures and work on such lands 
shall be submitted to the District Engineer, Corps of Engi- 
neers, whose address is Foot of Prytania Street, New 
Orleans 9, Louisiana, for prior approval before the com- 
mencement of any such structures or work. The approval 
of the District Engineer will be subject to such conditions as 
may be considered necessary to protect the interests of the 
United States. 

It is requested that a draft of any proposed lease affecting 
the above-mentioned lands be furnished this Department 
for comment prior to the execution of the lease. 

It is understood that the application of Mr. Allen L. 
Lobrano does not request a lease of any marsh lands adjoin- 


ing the above-mentioned lands or of any tide lands. There- 
fore, no comment is made concerning such lands. 


Sincerely yours, 
(Signed) Gorpow Gray, 
Secretary of the Army. 


1 Incl. Data Sheet with Exhibits A and B. 
Data SHEET 


Inrormarion Requestep By DeparTMENT oF INTERIOR BY 
Lerrer Datep 13 June 1949, Revatrve To APPLICATION OF 
Auten L. Losrano For Or axp Gas Lease 


. Acopy of the deed, obtained from records of Plaquemines 
Parish, La., is attached. See Exhibit A. The deed de- 
seribes the land as containing 1,275 acres, whereas the 
description furnished by the Department of the Interior 

_ states the acreage as 570 acres. 

. The deed contains no language reserving minerals or 
royalties or referring to a prior reservation. 

. The land has not been conveyed by the United States. 

. A copy of Attorney General’s opinion approving the title 
is attached. See Exhibit B. 

. The land was acquired under authority of the Act of 
Congress approved 13 June 1902 (32 Stat. 331). 

. The receipts account symbol number and title is 215090 

' E& H 5/28/52. 

. The development of oil and gas deposits in the land will 
not materially interfere with the primary purposes for 
which the land was acquired. Any lease of this land should 
contain a condition to the effect that plans for all struc- 
tures and work on the land shall be submitted to the 
District Engineer, Corps of Engineers, whose address is 
Foot of Prytania Street, New Orleans 9, Louisiana, for 
prior approval before such structures and work are com- 
menced, and that such approval will be subject to such 
conditions as the District Engineer may prescribe. Hach 
proposed well site will be considered separately by the 
District Engineer, and approval for its construction will 
be given only after careful consideration. Oil-well struc- 
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tures will not be permitted channelward of the shore line 
where there are no dikes, or channelward of the channel 
ends of the dikes in Southwest Pass. No operations will 
be permitted which would involve pulling or hauling of 
equipment and supplies over the land so as to wear down 
the bank and form ruts which would permit water to flow 
from Southwest Pass into the Gulf of Mexico. The appli- 
cant will be required to assume full responsibility for any 
damage to the banks of the Pass or to structures installed 
by the Government. A bond will be required to insure 
removal of oil-well structures and equipment and to pro- 
tect the Government against damage to the banks of the 
Pass and damage to structures installed by the 

Government. 
8. The land is located on Southwest Pass, Mississippi River. 
9. The designated representative of the Department of the 
Army for leases and other real estate matters is the Chief 

of Engineers. 
10. For additional title information, contact the Chief of 
Engineers, Department of the Army, Washington 25, 

D.C. 


Exhibit A to Data Sheet—Deed dated July 8, 1903, from 
George Jurgens to the United States. Omitted, printed as 
Exhibit 99A of Administrative Record. 


Exhibit B to Data Sheet—Opinion on title dated January 
20, 1904, from the United States Attorney General to the 
United States Attorney for Louisiana. Omitted, printed 
as Exhibit 99Q of Administrative Record. 


Exurrr B ro Puarstirrs’ Motion ror SuMMARY 
JUDGMENT 


DEPARTMENT OF THE ARMY 
Office of the Chief of Engineers 
Washington 


12 March 1952. 
680.41 Mussissrpr1 River, 
Southwest Pass, Louisiana 
(Crvr) Losrano, Allen L. 
ENGLM—B.L.M.-A-017631 
ADM :HEM, Louisiana. 


Mr. L. BE. Hoffman, 

Chief, Branch of Minerals, 
Bureau of Land Management, 
Department of the Interior, 
Washington 25, D. C. 


Dear Sm: 


Reference is made to your letter dated 24 May 1951 (your 
file B.L.M.-A-017631 ADM :HEM, Louisiana) inclosing an 
application from Mr. Allen L. Lobrano, Pointe a la Hache, 
Louisiana, for an oil and gas lease of lands along Southwest 
Pass, Mississippi River, and requesting information with 
respect to the matters listed. 

Inclosed is a copy of the map made under the direction of 
the Board of Engineers in March and April 1898, to which 
reference is made in the description contained in the appli- 
cation. The map has been marked as follows: 


a. The lands described in the application have been 
outlined in red on the map. 

b. Lands acquired by the United States from Mr. 
George Jurgens by deed dated 8 July 1903 are shown as 
shaded areas on the map. 


c. The areas outlined in green on the map include the 
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shaded areas acquired from George Jurgens and also ad- 
Joining land acquired by virtue of accretion. 

It will be noted from the map that this Department claims 
two small portions of Parcel IV by virtue of the deed from 
George Jurgens and all of Parcels II, III, and V and por- 
tions of Parcels I and IV by virtue of accretion to the lands 
acquired from George Jurgens. 

A photostat copy deed is inclosed. It will be noted that it 
contains no language reserving minerals or royalties or 
reference to a prior reservation. 

There has been no conveyance of the land by the United 
States. 

A copy of the opinion of the Attorney General dated 20 
January 1904 approving the title is inclosed. 

The land was acquired under authority of the River and 
Harbor Act approved 13 June 1902 (32 Stat. 331). 

The receipts account symbol and title is: 21 X 3,000, 
Maintenance and Improvement of Existing River and 
Harbor Works. 

The development of these deposits will not interfere with 
the primary purpose for which the land was acquired. How- 
ever, it is requested that the following conditions be included 
in any lease of the lands which are under the jurisdiction 
of this Department: 


That no operations of any kind shall be commenced 
on any part of the lands included in this lease without 
the prior approval of the District Engineer, Corps of 
Engineers, New Orleans, Louisiana, whose approval 
shall be subject to such conditions as may be considered 
necessary by him to protect the interests of the United 
States. 

That no structure will be permitted within the area 
known as the Burrwood Reservation west of the 
Sanitary Canal. 


It is suggested that reference be made on the printed lease 
form to such additional conditions as may be added on a 
separate sheet or sheets. 


The name of the project is Mississippi River, Southwest 
Pass. It is located in Plaquemines Parish, Louisiana. 

The designated representative of the Department of the 
Army for leases and other real estate matters is the Chief 
of Engineers, Department of the Army, Washington 25, 
D. C., who should be contacted for such additional informa- 
tion as may be required. 

The copy of Mr. Lobrano’s application which accompanied 
your letter is returned as requested. 

It is requested that a draft of any proposed lease affecting 
the above-mentioned lands under the jurisdiction of this 
Department be furnished for the approval of the Secretary 
of the Army prior to the execution of the lease. 


Sincerely yours, 


Epwarp J. FanFLik, 
Chief, Management & Disposal Division-Real Estate. 


4 Incels. 


1. Application of Mr. A. L. Lobrano. 

2. Cy of Op. Atty. Gen., dtd 20 Jan 1904. 

3. Cy of Deed, 8 Jul 1903 from George Jurgens. 
4. Map, Bd. of U.S. Engrs, Mar and Apr 1898. 


Enclosure 1 to Exhibit B—Allen L. Lobrano acquired land 
lease offer BLM-A 017631. Omitted, printed as Exhibit 156 
of Administrative Record. 


Enclosure 2 to Exhibit B—Opinion on title dated January 
20, 1904, from the United States Attorney General to the 
United States Attorney for Louisiana. Omitted, printed 
as Exhibit 99Q of Administrative Record. 


Enclosure 3 to Exhibit B—Deed dated July 8, 1903, from 
George Jurgens to the United States. Omitted, printed as 
Exhibit 99A of Administrative Record. 


Enclosure 4 to Exhibit B—A map captioned ‘‘Map of a 
part of Southwest Pass, Miss. River, from a survey made 
under the direction of a Board of U. S. Eng’rs, March and 


April, 1898” showing ‘‘land desired by Allen Lobrano, 
described in application for oil and gas lease (BLM-A 
017631), land acquired by War Department from George 
Jurgens, and land acquired by War Department from 
George Jurgens and land claimed by War Department as 
accretion.’? Omitted, printed as Exhibit C to Plaintiffs’ 
Motion for Summary Judgment. 
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Filed February 20, 1961 


Orpen Susstirutinec Party DEFENDANT 


It appearing to the Court that the defendant, Fred A. 
Seaton, has resigned from his office as Secretary of the 
Interior and has been succeeded by Stewart L. Udall, who 
is now the duly appointed, qualified and acting Secretary 
of the Interior, and — 

It appearing that there is a substantial need for con- 
tinuing and maintaining this action against the present 
Secretary of the Interior and 

It appearing from their endorsements hereon that all 
parties to this action have consented to the entry of this 
order it is by the Court this day of February, 1961, 

Oxperep that Stewart L. Udall in his official capacity as 
Secretary of the Interior be substituted as the defendant in 
this action in the place and stead of Fred A. Seaton. 
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Filed February 20, 1961 
Frxprxcs or Fact anp Conciusions oF Law 


This action came on for hearing on motions by each of 
the several parties for summary judgment. On the record on 
file the court makes the following: 


Frxvrnes oF Fact 
1. Nature of the Action. 


This is an action against the Secretary of the Interior 
brought by unsuccessful applicants for (and two corpora- 
tions holding under options to purchase the applicants’ 
interests in) noncompetitive oil and gas leases on certain 
lands in Plaquemines Parish, Louisiana (a) to secure a 
review of the Secretary’s rejection of their applications, 
(b) to compel the Secretary to issue an oil and gas lease or 
leases to one of the plaintiffs, (¢) to obtain a declaratory 
judgment to the effect that an oil and gas lease issued by the 
Secretary to the intervenor, Floyd A. Wallis, for some of 
the same lands which plaintiffs seek to lease was granted 
in violation of law and, hence, should be cancelled. 


2. The Parties and their Pleadings. 


In the original complaint Henry S. Morgan was the only 
plaintiff. By amendment to the complaint the other plain- 
tiffs were joined as parties and certain formal matters as 
to the capacities in which Mrs. Strom is suing were pleaded.* 
In the amended complaint it is shown that the lease appli- 
cations of Morgan and Strom conflicted with each other as 
well as with those filed by Wallis. Morgan and Strom have 
now agreed to share any benefits which may result to either 
of them from this litigation and, therefore, join forces in 
an assault on the rights of Wallis. The California Company 
and Shell Oil Company, the other plaintiffs, claim rights 


1 Mrs. Strom is suing to enforce rights claimed under applications filed 
by Ted R. Strom, her deceased husband. She sues as his sole heir and as 
his administratrix appointed and qualified in Virginia only. 
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under options to purchase the interests of Morgan and 
Strom in any leases which may be issued to them. 

Floyd A. Wallis, by leave of court, intervened to defend 
his rights in the lease which has been issued to him. The 
intervenors, McKenna and Nakasian, who claim rights 
derived from Wallis, were also allowed leave to intervene. 

The defendant and the intervenors have answered the 
amended complaint and the defendant, by leave of court, 
has filed a supplemental answer pleading an estoppel 
against the plaintiffs as to one ground of their complaint 
on the basis of transactions which took place after the action 
was instituted. 


3. The Facts Giving Rise to the Action. 


On January 27, 1954, Morgan filed two offers for oil and 
gas leases on the same unsurveyed lands in Plaquemines 
Parish, Louisiana. A copy of each offer is annexed to the 
complaint as an exhibit. One offer was made under the 
Mineral Leasing Act of 1920 (41 Stat. 437), as amended, 
(30 U.S.C. see. 181 et seg.) on the basis that the lands are 
public lands of the United States. That offer was identified 
on the records of the Department of the Interior by serial 
number BLM 036377. The other offer was made under the 
Mineral Leasing Act for Acquired Lands, 61 Stat. 913 
(30 U.S.C. sec. 351 et seg.). That offer was identified on the 
records of the Department of the Interior by serial number 
BLMA 036376. It was made on the basis that the lands were 
not public lands but, instead, were acquired lands of the 
United States. Morgan filed the two offers out of an abund- 
ance of caution since he was at the peril of knowing what 
kind of offer to file and because he ‘‘could not determine 
whether the lands were public lands or acquired lands.’’ 

Four months later, on June 2, 1954, Floyd A. Wallis filed 
five lease offers under the Mineral Leasing Act for Acquired 
Lands. Those lease offers were identified on the records 
of the Department of the Interior by serial numbers BLMA 
037435 through 037439. They included a total of 826.31 
acres of land. The lands described in Wallis’ lease offers 
comprise a part of those described as parcels I through V in 
Morgan’s lease offers. 
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On February 2, 1955, Wallis filed a protest against the 
issuance of a lease based upon Morgan’s acquired lands 
lease offer. By a decision dated April 26, 1955, that protest 
was rejected by the Supervisor of the Eastern States Land 
Office. In May, 1955, Wallis took a timely appeal from that 
decision to the Director of the Bureau of Land Management. 

On March 8, 1956, while that appeal was pending, Wallis 
filed a public lands lease offer for the same land. Wallis’ 
public lands lease offer was designated on the records of 
the Department of the Interior by serial number BLM 
042017. Shortly after he filed that application, Wallis filed 
a protest against the allowance of Morgan’s public lands 
application to the extent that it was in conflict with his own. 

The Director determined that all the lands in conflict 
between Wallis’ applications and Morgan’s were public 
lands and, therefore, he held that the acquired lands appli- 
cations of both should be rejected for that reason. He also 
held that Morgan’s public land offer was defective and, 
therefore, subject to rejection to the extent that it was in 
conflict with Wallis’ public land application. After discuss- 
ing other matters which are not in question here, the Direc- 
tor stated: ‘‘*** all parties are given 30 days in which to 
show cause, and to submit evidence and briefs, if they desire, 
why action should not be taken in accordance with the views 
expressed herein.”’ 

In a decision dated June 5, 1957, the Director ruled that 
neither party had shown cause why the acquired lands offers 
should not be rejected and, accordingly, he ordered the 
final rejection of those offers and the closing of the cases. 
He then held that, to the extent that the public lands offers 
of Wallis and Morgan were in conflict, Morgan’s offer must 
be rejected because it did not comply with the regulations 
under the Mineral Leasing Act which required the descrip- 
tion to be tied to a corner of a public land survey and that 
the description in the offer was insufficient under the regula- 
tions to identify the land which Morgan sought to lease. The 
Director also held that Wallis’ offer was satisfactory in 
those respects. 

On August 5, 1957, Morgan appealed to the Secretary. 
Later, he filed a motion for the exercise of supervisory 
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authority by the Secretary over the conflict between the 
acquired lands applications which he and Wallis had filed. 
At the same time, he asked that the matter of the acquired 
lands applications be consolidated with his appeal from the 
rejection of his public land offer. On February 6, 1958, 
Wallis also asked the Secretary to exercise his supervisory 
authority over the rejection of his acquired land offer. The 
Secretary granted the requests for the exercise of his super- 
visory authority and considered the questions presented by 
those requests and by Morgan’s appeal. He decided: 


a. That there was neither obvious error in, nor reason 
to disturb, the decision of the Director of the Bureau of Land 
Management that the lands were public rather than acquired 
lands of the United States and, hence, were leasable under 
the Mineral Leasing Act of 1920 instead of the Mineral 
Leasing Act for Acquired Lands; 

b. That the description in Morgan’s public land appli- 
cation is insufficient to identify the lands applied for; 

ce. That the insufficiency of the description in Morgan’s 
public land application prevented Morgan from earning a 


preference right to a lease as the first qualified applicant 
and required rejection of the application; 

d. That, since Morgan’s metes and bounds description 
in his public lands lease offer was not tied by course and 
distance to a corner of the public lands surveys, it failed 
to satisfy the requirements of the applicable regulation 
(43 C.F.R., 1953 Supp., 192.42 (d)). 


The Secretary held that for those reasons Morgan’s pub- 
lic lands application was properly rejected. The Secretary 
also held that the description in Wallis’ public land applica- 
tion was sufficient to identify the land and that it was tied 
to a public land survey corner in compliance with the regula- 
tions. Accordingly, he affirmed the decision of the Director. 

4. A mandatory requirement in the regulations of the 
Secretary of the Interior is that metes and bounds descrip- 
tions in oil and gas lease offers for unsurveyed public land 
be connected with a corner of the public land surveys by 
courses and distances. 

After further proceedings connected with the considera- 
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tion of Wallis’ public lands application (none of which are 
questioned here), a lease dated December 19, 1958, and 
identified by serial number BLM 042017 was issued to Wallis 
for a term commencing January 1, 1959. 

In the meantime, on July 10, 1956, Strom filed two public 
land lease offers, on October 16, 1956, he filed two more and, 
finally, on September 25, 1957, he filed two lease offers under 
the Acquired Lands Act. 

On December 24, 1958, Morgan instituted this action. 


5. The Administrative Record. 


On the basis of the administrative record before the 
Secretary, as stipulated by the parties to this action, the 
court further finds: 


a. There was substantial evidence to support the de- 
cision of the Secretary of the Interior rejecting Morgan’s 
applications and granting Wallis’ public lands applications. 

b. The Secretary of the Interior was not arbitrary or 
capricious in reaching that decision. 


Upon the basis of the foregoing findings of fact the court 
makes the following: 


Conciusions oF Law 


1. The plaintiffs’ motion for summary judgment should 
be denied. 

9. The defendant’s and the intervenors’ motions for sum- 
mary judgment should be granted. 


Grorce L. Hazt, Jz., 
United States District Judge. 


Filed February 20, 1961 


JUDGMENT 


This action came on for hearing upon the joint motion of 
the plaintiffs for summary judgment and the several mo- 
tions of the defendant and each of the intervenors for sum- 
mary judgment and it is, by the Court, this 20th day of 
February, 1961, 


ADJUDGED, ORDERED AND DECREED: 


. That the plaintiffs’ motion for summary judgment 
be denied ; 

. That the defendant’s and the intervenors’ motions 
be granted ; 

. That judgment be, and it hereby is, entered against 
the plaintiff and in favor of the defendant; and 


. That the action be, and it hereby is, dismissed with 
prejudice. 
Grorce L. Hast, Jz., 
United States District Judge. 


Filed April 14, 1961 
Norice or APPEAL 


Notice is hereby given this 14th day of April, 1961, that 
Henry S. Morgan, Ruth G. Strom, individually and as 
Administratrix of the Estate of Ted R. Strom, deceased, 
The California Company, and Shell Oil Company, plain- 
tiffs, hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 20th day of February, 1961, in favor 
of defendant and interveners and against said plaintiffs. 
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Portion or Jorvrt Appenprix ADDED By APPELLEES UDALL AND 


Was 


Crvm Docket 


Unrrep States District Court ror THE Disrricr or CovuMBIA 


Date 
1958 


Dec. 24 
Dec. 24 
Dec. 24 
Dec. 24 
1959 
Jan. 31 
Feb. 9 


Feb. 12 


Proceedings 


Complaint, appearance, Exhibits (3). filed. 
Summons, copies (1) and copies (1) of Com- 
plaint issued. ser. 1-5-59; US Atty. ser. 12-24-58. 
Motion of Pitf. for Preliminary Injunction, ser. 
12-29-58; Atty. Gen. filed. M.C. 4/23/59. 
Motion of Pitf. for Temporary Restraining 
Order. filed. 


Motion of Floyd A. Wallis to intervene as deft. 
P&A; Exhibit (proposed answer) ser. ackn. 
MC 1-31-59. filed. 

Opposition of pltff. to Wallis’s motion to inter- 
vene, Affidavit, P&A, Exhibits A-H. 

Order granting leave to Floyd A. Wallis to in- 
tervene as party deft. his answer submitted 
with motion for intervention to serve as answer 
to complaint. McGuire, J. (N). 

Exhibit of proposed intervenor. filed. 

Answer of intervenor. filed. 

Answer of defts. #1 to complaint, ¢/s 2-24-59. 
Motion of pltff. for leave to amend complaint 
including adding parties pltff. c/m 3-11-59. 
P&A; Exhibits A, B, C, & D. filed. 

Motion of Patrick A. McKenna & Samuel Naka- 
sian for leave to intervene P&A, c/m 3-27-59; 
Exhibit; Deposit—¢$5.00 by Weaver & Glassie; 
°° * MC. 4/14/59. 


Date 


1959 
Mar. 31 
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Proceedings 


Order granting motion to file amended com- 
plaint including Ruth G. Strom, Admin. of 
Estate of Ted R. Strom, deceased, The Cali- 
fornia Company, and the Shell Oil Company 
as additional parties pltff.; granting deft. & 
intervenor 30 days to answer amended com- 
plaint. (N) Tamm, J. 

Amended complaint for review & adding other 
parties, Affidavit, Exhibits, Appendix ‘‘A’’. 
filed. 

Points & Authorities of pltffs. in opposition to 
motion of McKenna .& Nakasian to intervene, 
c/m 4-6-59. filed. 

Motion of Patrick A. McKenna to dismiss mo- 
tion for leave to intervene filed in his behalf, 
c/m 4-6-59. P&A, Exhibit ‘‘A’’ & “‘B’’. M.C. 
46-59. 

Opposition of intervenor Wallis to pltfs. motion 
for preliminary injunction. Affidavits (2) Ex. 
1, 2, 3, 4, 5(a), 5(b), 5(c), 6, 7, 8, 9, & Ex. A. 
Memorandum of P&A of deft. in opposition to 
motion of Patrick A. McKenna and Samuel 
Nakasian for leave to intervene as defts. c/m 
4/23/59. 

Memorandum of P&A of deft. in opposition to 
motion for preliminary injunction; ¢/m 4/59; 
affidavit, exs. 4; affidavit, exs. 1, 2, A, C, 3, & A. 
P&A’s of intervenor Wallis in opposition to mo- 
tion of Nakasian & McKenna for leave to inter- 
vene. ce/m 4/24/59. 

Motion of Patrick A. McKenna for leave to in- 
tervene as a deft., c/m 4/28/59, P&A, ex. Ap- 
pearance Philip R. Collins & Courtney Whitney, 
Jr. M.C. 4/29/59. Dep. by Collins $5.00. filed. 
Points & Authorities of Nakasian in opposition 
to motion of McKenna to dismiss, Affidavit. Ex- 
hibit B & C. 
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Proceedings 


Points & Authorities of pltff. in opposition to 
deft’s motion to dismiss, ¢/m 5-4-59. filed. 
Certificate of service of P&A in opposition to 
motion of Patrick A. McKenna. 

Memorandum of Patrick McKenna in reply to 
opposition to motion to dismiss or to intervene, 
e/m 5/9/59; exhibit. 

Reply of pltfs to opposition of the defts and the 
intervenor to motion for preliminary injunc- 
tion; c/s 5/11/59; affidavit; exs. (2); affidavit; 
ex. (1). filed. 

Answer of deft. #:1 to amended complt. Ex. (1). 
e/m 5/11/59. filed. 

Answer of intervenor, Floyd A. Wallis to 
amended complt.; c/m 5/11/59. App. Harry 
M. Edelstein. filed. 

Stipulation of Patrick A. McKenna & Samuel 
Nakasian as to motion to intervene; c/m 
5/20/59. 

Memorandum of P&As of deft. in opposition 
to motion of Patrick A. McKenna for leave to 
intervene; ¢/m 5/20/59. 

Motion of Pan American Petroleum Corp. to 
intervene as deft.; ¢/m 5/22/59; exs. (2); P&A; 
M.C. 5/22/59. 

P&A of intervenor, Floyd A. Wallis in opposi- 
tion to motion of Patrick A. McKenna to inter- 
vene; ¢/m 5/22/59. 

Findings of fact & conclusions of law on pltff’s 
motion for preliminary injunction. Holtzoff, J. 
(N). 

Order denying motion for preliminary injunc- 
tion. Holtzoff, J.. (N). 

Points and authority of deft. in opposition to 
motion of Pan American for leave to intervene, 
c/m 6/1/59. 
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Proceedings 


Order granting leave to Patrick A. McKenna 
to intervene with leave to answer within 10 
days. (N). Holtzoff, J. 

Motion by Pan American Petroleum Corp. tv 
intervene withdrawn by counsel, c/m 6/5/59, 
M/N. 

Answer of Patrick A. McKenna, Intervenor, to 
amended complaint. filed. 

Order granting Samuel Nakasian leave to inter- 
vene with leave to file his answer to the amended 
complt. within 10 days. (N). Holtzoff, J. 
Answer of Samuel Nakasian, intervenor to 
amended complaint, c/m 6-17-59. App. Henry 
H. Glassie. filed. 

Transcript of proceedings, 5-12-59. (Rep. 
Rawls). 

Motion of pltfs to amend complt.; ¢/m 11-17-59; 
P and A; Exhibits A and B; M.C. 11-19-59. filed. 
Order that Ruth G. Strom as an individual be 
made a party deft., with leave to parties deft. 
and intervenors to file answers within 10 days. 
(N). Keech, J. 


Motion of deft. for leave to file a supplemental 
answer; P and A; Exhibit; c/m 2-16-60; M.C. 
2-17-60. filed. 

Motion of Intervenor Wallis for leave to file a 
supplemental answer; Exhibit; P and A; c/m 
2-17-60; M.C. 2-17-60. filed. 

Consent order granting deft. Fred A. Seaton, 
Sec. of Interior and intervenor, Floyd A. Wallis, 
leave to file supplemental answers. (N). Hart. 
Supplemental answer of deft. to amended 
complt.; ¢/m 2-16-60. filed. 

Supplemental answer of intervenor Wallis to 
amended complt.; P and A. filed. 
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Proceedings 


Order placing cause on ready calendar with 
leave to deft. and intervenor Wallis to file mo- 
tions for summary judgment within 30-days. 
N/AC. (N). Holtzoff, J. 

Motion of Intervenor Wallis for summary 
jadgment, Statement of facts; P and A; Exhib- 
its #1 thru #8; c/m 48-60. filed. 

Motion of Intervenor McKenna for summary 
judgment; Statement; P and A; Exhibits 1 and 
2; ¢/m 6-10-60. filed. 

Motion of deft. (Fred A. Seaton) for summary 
judgment, c/m 7-15-60, M.C. 7-18-60. filed. 
Memorandum of points and authorities of pltfs 
in opposition to defts and intervenors motions 
for summary judgment; c/m 8-26-60; Exhibits 
(4). filed. 

Motion of intervenor Nakasian for summary 
jadgment; c/m 8-30-60; M.C. 8-30-60. filed. 
Memorandum of P&A’s; of pltff’s in opposition 
to intervenors motion for summary judgment; 
c/m 9-6-60. filed. 

Statement of genuine issues by pltff.; ¢/m 
9-28-60. filed. 

Reply of Intervenor McKenna to opposition of 
pltfs to motions for summary judgment; c/m 
9-29-60. 

Order continuing hearing on pending motions 
for summary judgment filed by deft. & inter- 
venors to Dec. 16, 1960; parties shall agree on 
contents of administrative record by Nov. 4, 
1960 by Nov. 18, 1960, Pltff. to serve and file 
motion for summary judgment; allowing deft. 
and intervenors to Dec. 2, 1960 to file any sup- 
plement to pending motions and responses to 
pltff’s motion for summary judgment; all mo- 
tions for summary judgment set for Dec. 16, 
1960 at 10:00 A.M. (N). Hart, J. 


760 


Date Proceedings 


1960 

Oct. 11 Transcript of proceedings, Oct. 4, 1960 (Rep. 
Henderson) (Clerk’s Copy). 

Nov. 1 Consent order extending time for compliance 
with paragraph No. 2 of Court’s order of Oct. 
6, 1960, to and including Nov. 10, 1960. (N). 
Hart, J. 

Administrative record exhibits +¢153-156. filed. 
Stipulation between counsel In Re Order of 
11-6-60. Exhibit. filed. 

Administrative record exhibits #1 to 32 (1954). 
filed. 

Administrative record exhibits #33 to 55 
(1955). filed. 

Administrative record exhibits #56 to 85 ¢ 
(1956). filed. 

Administrative record exhibits #86-99Q (1957). 
filed. 

Administrative record exhibits #100 to 127 
(1958). filed. 

Administrative record exhibits #128-139 
(1959). filed. 

Administrative record exhibits #140-152 C. 
filed. 

Motion by pltff. for summary judgment; c/ser. 
11-18-60; P & A. Exhibits (3). M.C. 12/6/60. 
filed. 

Consent order allowing pltffs to insert on origi- 
nal memorandum in opposition filed Aug. 29, 
1960, exhibit numbers contained in administra- 
tive record; allowing pltfs to make corrections 
in ink on original document entitled ‘‘Papers 
Constituting Administrative Record Before The 
Department of the Interior’; and allowing 
copies of Administrative Exhibits 39D and 49C 
to be inserted in place of Administrative Record 
filed Nov. 10, 1960. (N). Hart, J. 
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Proceedings 


Opposition of Intervenor Patrick A. McKenna, 
to pltff’s motion for summary judgment; c/m 
12-1-60. 

Supplemental memorandum of Intervenor Wal- 
lis in support of motion for summary judgment 
& in oppossition to pltffs motion for sammary 
judgment. 

Consent order extending time for deft. to re- 
spond to pltfs’ motion for summary judgment 
to & including 12-7-60. (N). Hart, J. 
Memorandum of deft. in opposition to pltff’s 
motion for summary judgment; c/m 12-7-60. 


Request by pltff’s for additional findings of fact 
& amendment proposed by opposing parties; 
c/s 1-5-61. filed. 

Opposition of Intervenor Wallis to pltff’s re- 
quests for additional findings of fact & for 
amendments to finding of facts; ¢/m 2-6-61. 
Transcript of proceedings, 12/16/60, pp. 1-14 
(Clerk’s copy). 

Memo of deft. #1 in opposition to pltff’s re- 
quests for additional findings and for amend- 
ments to findings proposed by the opposing 
parties; ¢/m 1/26/61. filed. 

Consent Order substituting Stewart L. Udall, 
Secretary of the Interior, as deft. in place of 
Fred A. Seaton. (N). Hart, J. 

Findings of Fact and Conclusions of Law. (N). 
Hart, J. 

Judgment denying pltfs’ motion for summary 
judgment; granting deft’s and the intervenors’ 
motions; entering judgt against the pltff. and in 
favor of the deft. and dismissing action with 
prejudice. (N). Hart, J. 

Notice of appeal of pltffs, deposit by Sonosky 
$5.00; copies mailed to Ralph S. Boyd, Harry 
M. Edelstein, Philip R. Collins & Henry H. 
Glassie. 
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Filed December 24, 1958 


Comptarnt ror Review, ror DecuaraTory JUDGMENT, AND 
For Insuncrive RELIEF 


The plaintiff for his complaint represents as follows: 


1. The plaintiff is a citizen of the United States and 
is a resident of the District of Columbia. 

2. The defendant is the Secretary of the Interior of the 
United States, and, as such, is charged with the adminis- 
tration of the laws relating to the oil and gas leasing of 
lands of the United States, including the Mineral Leasing 
Act of February 25, 1920, 41 Stat. 437, as amended, 30 
U.S.C. 181 et seq., and the Mineral Leasing Act for Acquired 
Lands of August 7, 1947, 61 Stat. 913, 30 U.S.C. 351 et seq. 
(hereinafter referred to as the Acquired Lands Act). The 
official residence of the defendant is the District of Co- 
lumbia. 

3. The matter in controversy, exclusive of interest and 
costs, exceeds the sum or value of $10,000. 

4. The jurisdiction of this Court is invoked under Title 
11, Section 306, of the District of Columbia Code, and upon 
the ground that the matter in controversy arises under the 
laws of the United States. 

5. This case is concerned with the unlawful, unreason- 
able and arbitrary action of the defendant in failing and 
refusing to issue to plaintiff an oil and gas lease covering 
the land in suit, to which plaintiff as the first person and 
the first qualified person to file a lease offer is entitled 
under the law, and under the regulations, decisions and 
administrative practice of the Department of the Interior. 

Plaintiff seeks relief under Section 10 of the Adminis- 
trative Procedure Act of June 11, 1946, 60 Stat. 243, 5 
U.S.C. 1009, under the provisions of 28 U.S.C. 2201 and 
2202 relating to declaratory judgments, and under the 
power of the Court to grant injunctive relief in the premises. 
_ 6 For purposes of oil and gas leasing, lands of the 
United States fall into two classes—public lands and ac- 
quired lands. Public lands are those forming part of the 
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public domain. Acquired lands are those purchased or 
otherwise acquired from another by the United States. 

7. The land in suit consists of approximately 1,204 acres 
of unsurveyed lands in Plaquemines Parish, Louisiana, 
of the United States and described as Parcels I through V 
in plaintiff’s lease offers; BLM-A 036376 and BLM 036377 
referred to hereinafter. The legal descriptions are more 
particularly set forth in those lease offers annexed hereto 
as Appendix A and Appendix B, respectively, and made 
a part of this complaint. 

The land in suit is accretion to land purchased by the 
United States from George Jurgens for $5,000 under deed 
dated July 8, 1903, recorded July 10, 1903, in Conveyance 
Offer Book 37, Folio 527, records of Plaquemines Parish, 
Louisiana. The Attorney General of the United States 
by opinion of January 20, 1904, determined that the con- 
veyance from George Jurgens vested a valid title in the 
United States. Since its acquisition the land has been 
continuously administered by the Corps of Engineers, De- 
partment of the Army, as acquired land of the United 
States. The land described in the aforesaid conveyance 
from George Jurgens to the United States and accretion 
to that land (as distinguished from the land in suit which 
is also accretion to the Jurgens land) heretofore has been 
treated by the Department of the Interior as acquired land 
of the United States and prior to the time plaintiff’s lease 
offers were filed, that Department had issued an acquired 
lands oil and gas lease on the land conveyed by George 
Jurgens and on accretion to that land. 

It is possible that some of the land in suit is not accre- 
tion to the Jurgens’ purchase and to that extent it is 
covered by plaintiff’s public lands lease offer, hereinafter 
referred to. 

8. At all times herein material the land in suit was not 
within any known geologic structure of a producing oil 
or gas field and was subject to noncompetitive oil and gas 
leasing under the mineral laws of the United States. 

9. The Secretary of the Interior, at all times herein 
material, was mandatorily required under the laws gov- 
erning both public and acquired land of the United States, 


to issue a noncompetitive lease to ‘‘the person first making 
application for the lease who is qualified to hold a lease 
under this Act * * *.”’ Section 17 of the Act of February 
25, 1920, as amended, (30 U.S.C. 226) ; adopted by refer- 
ence for acquired land by the Act of August 7, 1947, c. 513, 
sec. 3, 61 Stat. 914 (30 U.S.C. 352). 

10. Pursuant to the authority vested in him, the Secre- 
tary of the Interior promulgated regulations to carry out 
the requirements of the controlling law. With respect to 
the description of land sought to be leased, the regulations 
in force at all times herein material provided as follows: 


As to acquired land: 43 CFR 200.5 (a) (2) (1949 ed.) 
Circular 1668, December 15, 1947, 12 F.R. 8678 


‘“(a) * * * each application for a lease or permit 
must contain * * * (2) a complete and accurate de- 
scription of the lands for which a lease or permit is 
desired. If surveyed according to the governmental 
‘rectangular system,’ legal subdivisions should be used 
in the description; otherwise by metes and bounds 
connected with a corner of the public surveys by 
courses and distances, by lot numbers with reference 
to the appropriate recorded plat or map, or by any 
other method of description best suited to identify the 
lands most clearly and accurately. The description 
should, if practicable, refer to (i) the administrative 
unit or project of which the land is a part, the pur- 
pose for which the land was acquired by the United 
States, and the name of the governmental body having 
jurisdiction over the lands (ii) the name of the per- 
sons who conveyed the lands to the United States, 
(iii) the date of such conveyance, and the place, liber 
and page number of its official recordation.’’ 


As to public land: 43 CFR 192.42 (d) (1954 Supp.) 
Circular 1823, June 21, 1952, 17 F.R. 5615 


“«(d@) * * * Each offer must describe the lands by 
legal subdivision, section, township, and range, if the 
lands are surveyed, and if not surveyed, by a metes 
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and bounds description connected with a corner of 
the public land surveys by course and distance * * *.’’ 


As to both public and acquired lands: 43 CFR 192.42 
(g) (1954 Supp.) Circular 1794, July 28, 1951, 16 
F.R. 7419 


‘¢(g) An offer will be rejected and returned to the 
offeror, and it will confer no priority if it is not 
completed in accordance with the regulations in Parts 
191 and 192 and the instructions printed on the lease 
form, ee e939. 


The lease form instructions (Form 4-1158, Fourth Edi- 
tion, September 1953) specified: 


‘9. The offer will be rejected and returned to the 
offeror and will afford the applicant no priority if: 
(a) The land description is insufficient to identify the 
lands ee 92? 


Special Instructions, Item 2: 


«ce © * The lands requested * * * should be de- 
scribed * * * if unsurveyed, by metes and bounds 
connected by courses and distance with some corner 
of the public land survey. Where possible the ap- 
proximate legal subdivisions of unsurveyed lands 
should be stated.’’ 


On July 2, 1954, after plaintiff’s public land lease offer 
was filed, the Secretary promulgated the following regu- 
lation : 

43 CFR 192.42 (g) (1) (i) (1954 rev. ed.), Circular 
1875 July 2, 1954, 19 FR. 4191 


‘“(g) (1) Except as provided in sub-paragraph (2) 
of this paragraph, an offer will be rejected and re- 
turned to the offeror and will afford the applicant no 
priority if: (i) The land description is insufficient to 
identify the lands * ° °.’’ 
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11. On January 27, 1954, plaintiff filed two offers to lease, 
each covering the land in suit—one an acquired lands lease 
offer under the Acquired Lands Act (BLM-A 036376), the 
other a public lands lease offer under the Mineral Leasing 
Act of February 25, 1920, as amended, (BLM 036377). 

12. On June 2, 1954, some four months after plaintiff filed 
his lease offers, one Floyd A. Wallis of New Orleans, Loui- 
siana filed five lease offers (BLM-A 037435 through 037439) 
under the Acquired Lands Act purporting to cover 826.31 
acres of the same land included in Parcels I through V of 
plaintiff’s acquired land lease offer. 

On March 8, 1956, more than two years after plaintiff 
filed his lease offers, Floyd A. Wallis filed a public lands 
lease offer (BLM 042017) purporting to cover 826.87 acres 
of the same land included in Parcels I through V of plain- 
tiff’s public land lease offer. 

13. On February 2, 1955, Wallis protested to the Eastern 
States Land Office, Department of the Interior, against the 
issuance of a lease under plaintiff’s acquired lands lease 
offer alleging so far as here material that the description 
in plaintiff’s acquired lands offer was insufficient to iden- 
tify the land. By decision of April 26, 1955, the Eastern 
States Land Office rejected the protest and as to the de- 
scription point, stated: 


‘*As to the other contention by the protestant [Wal- 
lis] that the applicant [Morgan] failed to file a com- 
plete and accurate description of the lands desired for 
lease, it has been determined by the Engineering Divi- 
sion of this office that the lands can be identified from 
the descriptions given and further in reports from the 
Office of the Chief of Engineers, Department of the 
Army, in connection with the applications of the pro- 
testant, it is stated that the areas covered by the pro- 
testants applications 037435--037439, overlap a portion 
of the area described in 036376. From the foregoing 
it thus appears that the protest against the application 
as to identification of the lands from the description 
given is without merit and is dismissed.”’ 
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On or about May 20, 1955, Wallis appealed to the Director, 
Bureau of Land Management from the decision of the East- 
ern States Land Office. The matter was duly briefed and 
submitted. 

14. On or about March 26, 1956, Wallis filed a protest 
with the Director, Bureau of Land Management against the 
allowance of plaintiff’s public land lease offer alleging so 
far as here pertinent that plaintiff had failed to connect 
his metes and bounds descriptions of the land to a public 
land survey corner and that the metes and bounds descrip- 
tions were insufficient to. identify the land. Issue was 
joined and the matter submitted to the Director, Bureau 
of Land Management. 

15. The Bureau of Land Management entered an inter- 
locutory opinion dated June 7, 1956, holding that the land 
in suit was public, not acquired land of the United States. 
The opinion further held that the metes and bounds de- 
scriptions in plaintiff’s acquired land lease offer were sufi- 
ciently accurate to identify the land as were the identical 
descriptions in plaintiff’s public land offer but that as to 


the latter, the metes and bounds descriptions were not 
connected to a public land survey corner as required by 
the regulation, 43 CFR 192.42 (d) (1954 Supp.) set out in 
paragraph No. 10 of this complaint. 


Thereafter the parties submitted briefs as called for by 
the interlocutory opinion of June 7, 1956. 


16. By a supplemental opinion dated June 5, 1957, the 
Bureau of Land Management determined the land in suit 
to be public land of the United States. As to plaintiff’s 
public land offer the supplemental opinion concluded that 
since the regulation called for both a metes and bounds 
description and a connection to a public land survey corner, 
the absence of a connection to a public land survey corner 
made the description ‘‘insufficient, under the regulation, 
to identify the land.’’ 

At the same time, the June 5, 1957, opinion held for re- 
jection the acquired land offers of both plaintiff and Wal- 
lis for failure to respond to the interlocutory opinion of 
June 7, 1956, although the then pending appeal (referred 
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to in paragraph No. 13 of this complaint) from the April 
26, 1955, decision of the Eastern States Land Office to the 
Bureau of Land Management had not been disposed of. 

17. Plaintiff duly appealed to the Secretary of the In- 
terior from the Bureau of Land Management’s decision 
of June 5, 1957, rejecting plaintiff’s public land lease offer. 
At the same time the plaintiff asked the Secretary to as- 
sume jurisdiction over the appeal on plaintiff’s acquired 
land lease offer which had not been disposed of by the 
Bureau of Land Management, and to consolidate the ap- 
peal on the acquired land lease offer with the appeal on 
the public land lease offer. 

18. The Secretary rendered a decision dated August 27, 
1958, assuming jurisdiction over both the public lands and 
acquired lands lease offers and affirmed the holding of 
the Bureau of Land Management (1) rejecting plaintiff’s 
acquired lands lease offer on the grounds that the lands 
were leaseable as public lands of the United States under 
the Mineral Leasing Act of 1920 and that although the De- 
partment could identify the land plaintiff sought to lease, 
the descriptions in plaintiff’s acquired lands lease offer 
were not sufficient to identify the lands; and (2) rejecting 
plaintiff’s public lands lease offer on the grounds that al- 
though the Department could identify the land plaintiff 
sought to lease, the descriptions in plaintiff’s lease offer 
were not sufficient to identify the land and that there was 
a failure to connect the metes and bounds descriptions in 
the public land lease offer to a corner of the public land 
surveys by course and distance. 

19. Plaintiff filed a motion for reconsideration which was 
rejected by letter of December 18, 1958, from the Solicitor, 
Department of the Interior. Simultaneously with the is- 
suance of the letter of December 18, 1958, the defendant 
issued a lease instrument identified as BLM 042017 effec- 
tive as of January 1, 1959, to Floyd A. Wallis covering 
826.87 acres of the land in suit. 

20. Plaintiff has exhausted his administrative remedy. 

21. At no time were the land descriptions contained in 
Wallis’ lease offers (BLM-A 037435 through 037439 and 
BLM 042017) subjected to examination and report by the 
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Office of Cadastral Engineers charged with the duty to 
determine whether the land descriptions in the lease offers 
were sufficient to identify the land. The Office of Cadastral 
Engineers did determine that plaintiff’s land descriptions 
in his lease offers were sufficient to identify the land. 

22. The metes and bounds descriptions contained in 
plaintiff’s offers BLM-A 036376 (acquired lands) and BLM 
036377 (public lands) were sufficient to identify the lands 
as a matter of law and as a matter of fact. Both the De- 
partment of the Army which administers the land, and the 
Department of the Interior which administers the oil and 
gas, have recognized the sufficiency of the descriptions. 
With the approval of the Department of the Army, the 
Department of the Interior granted a right of way across 
the lands identicallly as described in plaintiff’s lease offers. 


1. The metes and bounds descriptions in plaintiff’s offers 
were not connected to a public land survey corner. 2. No 
such connection was required by the regulation governing 
the acquired land lease offer ((43 CFR 200.5 (a) (1949 ed.) 


set out in paragraph No. 10 of this complaint). 3. The regu- 
lation as to the public land lease offer called for a ‘‘metes 
and bounds description connected with a corner of the 
public land survey by course and distance * * °.’? ((43 
CFR 192.42 (d) (1954 Supp.) set out in paragraph No. 10 
of this complaint). 4. As to the land in suit there was no 
locatable public land survey corner within practicable dis- 
tance to which such a connection could be made. 5. The 
nearest public land survey corner marked on the ground was 
about 46 miles distant. 6. The metes and bounds descrip- 
tions in the public land lease offer identified the land with- 
out such a connection. 7. The action of the defendant in 
mandatorily requiring a connection where the land was 
identified without a connection, and where a connection to 
a public land survey corner was wholly impracticable, was 
unlawful, arbitrary and unreasonable. 8. The action of 
the defendant in denying the plaintiff an opportunity to 
supply such a connection, if possible, without loss of pri- 
ority was unlawful, arbitrary and unreasonable. 

23. The action of the defendant in issuing a lease to 


Floyd A. Wallis and in refusing to approve the issuance 
of a lease to plaintiff as the person who first filed and as 
the first qualified applicant for such a lease was unlawful, 
arbitrary and unreasonable, in violation of the express and 
mandatory provisions of the applicable statutes and regu- 
lations, and contrary to the decisions, rulings and estab- 
lished administrative policy and practice of the Department 
of the Interior. 

94. Lease instrament BLM 042017 issued to Floyd A. 
Wallis will become effective January 1, 1959. Under the 
provisions of BLM 042017 and the regulations of the De- 
partment of the Interior, the lessee may not assign the 
lease (Section 2 (m) of the lease) or drill for oil and gas 
(30 CFR 221.58 (a)) without the prior consent of the de- 
fendant or his authorized representative. In lieu of drill- 
ing it is in the power of the defendant to enter into a com- 
pensatory royalty agreement with the lessee under BLM 
042017 (43 CFR 192.8; 30 CFR 221.21 (c)). Since the 
lease will not be effective until January 1, 1959, no consent 
to assign or drill has been given and no compensatory 
royalty agreement has been executed. If consent to assign 
the lease instrument is granted, the status quo pending the 
determination of this law suit may be changed to the detri- 
ment and damage of the plaintiff. If permission to drill 
for oil and gas is granted or if a compensatory royalty 
agreement is executed, the value of the lands may be im- 
paired and in the event of discovery of oil or gas, under 
the law the power to cancel the lease may be removed from 
the defendant (30 U.S.C. 188) thus defeating the jurisdic- 
tion and authority of the Court in this case. 


Wuererore, plaintiff prays: 


1. That defendant and those acting under his authority 
be restrained and enjoined pendente lite (a) from putting 
into effect lease instrument BLM 042017, (b) from approv- 
ing any assignments of said lease instrument, (c) from 
granting permission to drill under said lease instrument, 
(a) from entering into compensatory royalty agreements 
affecting lands covered by said lease instrument, and (e) 
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from doing any other acts which will change or affect the 
rights of plaintiff pending the determination of this cause. 

2. That the Court review the action of the defendant in 
accordance with the provisions of Section 10 of the Admin- 
istrative Procedure Act (5 U.S.C. 1009). 

3. That it be declared and adjudged that oil and gas 
lease instrument BLM 042017, effective January 1, 1959, 
was issued in violation of law and should be set aside and 
cancelled. 

4. That the defendant be directed to cancel oil and gas 
lease instrument BLM 042017 issued to Floyd A. Wallis. 

5. That the defendant be directed to reinstate plaintiff’s 
lease offers BLM-A 036376 and BLM 036377 and to the 
extent that the lands are acquired lands of the United 
States within the meaning of the Acquired Lands Act to 
issue an acquired lands lease to the plaintiff and to the 
extent that the lands are public lands of the United States 
to issue a public lands lease to the plaintiff as the first 
applicant and the first qualified applicant therefor, if his 
lease offers are otherwise regular and complete in all re- 
spects. 

6. That defendant pay to plaintiff the costs of this action. 

7. That plaintiff have such other and further relief as is 
just and equitable. 
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Filed February 12, 1959 
Awswer or Froyp A. Watuis, INTERVENOR 


Fist Derense 


The complaint fails to state a claim upon which relief can 
be granted. 


Szeconp DErensE 


The United States is an indispensable party but it has 
not consented to be sued in this action. 


Turep DrerensE 


(a) The complaint requests a preliminary injunction 
which, among other things, would enjoin the defendant pen- 
dente lite from granting permission to drill under inter- 
venor’s lease BLM 042017 which was issued to him by the 
Eastern States Land Office of the Bureau of Land Manage- 
ment on December 19, 1958 for a term commencing January 
1, 1959. Such permission is required to be given by 30 
CFR 221.58(a) before any well is drilled on said lease. 

(b) The plaintiff is in reality a dummy for The Cali- 
fornia Company, which is the real party in interest and 
the optionee as to plaintiff’s oil and gas lease offers BLM-A 
036376 and BLM 036377. The intervenor so asserted and 
adduced written proof thereof in the proceedings in the De- 
partment of the Interior and the plaintiff at no time de- 
nied such assertion or contradicted such written proof. 

(c) For some time, The California Company, alone or 
in association with The Shell Oil Company, has been drain- 
ing oil and gas in the land so leased to intervenor through 
wells perforated on contiguous land, some of which is 
leased by the State of Louisiana and some by the United 
States. 

(d) If the requested preliminary injunction were to be 
granted it would permit the continuation of such drainage 
by The California Company and The Shell Oil Company 
through the existing and subsequently drilled wells per- 
forated on such contiguous lands, while at the same time 
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tying the hands of the Secretary and the intervenor and 
preventing them from offsetting that drainage by the inter- 
venor drilling wells and producing oil and gas on the lands 
leased to him, all to the great and irreparable damage of 
the United States and the intervenor. This would be an 
unconscionable and inequitable result which no court of 
equity should bring about or even be asked to bring about. 
In asking the court to do so, the plaintiff comes into court 
with unclean hands and should be denied any relief by way 
of preliminary injunction or otherwise. 

(e) The plaintiff has made no showing of irreparable 
damage as a basis for issuing a preliminary injunction. 

(f) Plaintiff’s complaint presents no substantial ques- 
tions justifying the issuance of a preliminary injunction. 


Fourta DEFENSE 


The plaintiff is not the real party in interest since he is 
actually a dummy for The California Company, which is 
the real party in interest and the optionee with respect to 
plaintiff’s oil and gas lease offers BLM—A 036376 and 
BLM 036377. 


Firra DEFEnsE 


1 


The intervenor is without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations of 
paragraph 1 of the complaint. 


2 


The intervenor admits that the official residence of the 
defendant is the District of Columbia; the other allegations 
of paragraph 2 of the complaint are neither admitted nor 
denied since they are conclusions of law, as intervenor is 
advised and believes. 

3 


The intervenor admits the allegations of paragraph 3 of 
the complaint. 


4 


The intervenor neither admits nor denies the allegations 
of paragraph 4 of the complaint since they are conclusions 
of law, as he is advised and believes. 


5 


The intervenor denies the allegations of paragraph 5 
of the complaint, except that he neither admits nor denies 
the allegations of the second sentence since they are matters 
of law, as he is advised and believes. 


6 


The intervenor neither admits nor denies the allegations 
of paragraph 6 of the complaint since they are conclusions 
of law, as he is advised and believes. 


7 


The intervenor denies the allegations of the first sub- 
paragraph of paragraph 7 of the complaint to the ex- 
tent that they allege that the land in suit is identified in 
plaintiff’s lease offers BLM—A 036376 and BLM 036377. 
The intervenor otherwise neither admits nor denies those 
allegations since they are conclusions of law, as he is ad- 
vised and believes. 


With respect to the second subparagraph of paragraph 7 
of the complaint: 


(a) As to the allegations of the first sentence, intervenor 
admits that some of the land described in his lease BLM 
042017 accreted to land which, by deed described therein, 
George Jurgens purported to convey to the United States; 
otherwise intervenor denies the allegations of said sen- 
tence. 

(b) The intervenor admits the allegations of the second 
sentence. 

(c) The intervenor is without knowledge or information 
sufficient to form a belief as to the allegations of the third 
sentence. 


(d) As to the allegations of the fourth sentence, the inter- 
venor is without knowledge or information sufficient to form 
a belief as to the truth thereof, except that the intervenor 
admits that the Department of the Interior issued acquired 
lands oil and gas lease offer BLM-A 015383 to Allen L. 
Lobrano on August 12, 1948, which is apparently the lease 
referred to in said sentence; intervenor alleges that said 
lease was assigned to The California Company on June 11, 
1954, and that Company, which is plaintiff’s optionee and 
the real party in interest as to his offers, acquiesced in the 
substitution of a public land lease nunc pro tunc as required 
by the Director of the Bureau of Land Management in 
response to a request of the Company, on the ground, among 
others, that the application of Lobrano for said lease was 
expressly made under both the Acquired Lands Act of 1947 
and the Mineral Leasing Act, as amended. 


With respect to the last subparagraph of paragraph 7 
of the complaint, the intervenor admits the allegations 
except that to the extent that plaintiff’s public land offer 


was intended to include land described in intervenor’s offer 
and lease BLM 042017, the intervenor alleges that said 
land is all public land. 

8 


The intervenor is without knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions of paragraph 8 of the complaint and therefore denies 
the same, except that he admits that when his offer BLM 
042017 was filed on March 8, 1956, and at all earlier times 
material herein, the land covered thereby was not on the 
known geologic structure of a producing oil or gas field 
and was subject to noncompetitive oil and gas leasing 
under the mineral leasing laws of the United States; and 
the intervenor further alleges that after March 8, 1956, 
and since at least September 23, 1958 when the United 
States Geological Survey so determined, portions of said 
land have been within the known geological structure of 
a producing oil or gas field. 


776 


9 


The intervenor is advised and believes that the allega- 
tions of paragraph 9 of the complaint are conclusions of 
law which do not require answer, and, therefore, they are 
neither admitted nor denied. 


10 


The intervenor admits that the regulations and instruc- 
tions cited in paragraph 10 of the complaint contain the 
provisions quoted therein. Otherwise, he neither admits 
nor denies those allegations since they are conclusions of 
law, as he is advised and believes. 


11 


The intervenor admits that on January 27, 1954, plain- 
tiff filed two offers to lease—one an acquired lands lease 
offer under the Acquired Lands Act (BLM-A 036376), the 
other a public lands lease offer under the Mineral Leasing 
Act of February 25, 1920, as amended (BLM 036377) ; 


otherwise he denies the allegations of paragraph 11 of the 
complaint. : 


12 


The intervenor denies the allegations of paragraph 12 
of the complaint except that he admits that on June 2, 
1954, some four months after plaintiff filed his lease offers, 
intervenor filed five lease offers (BLM-A 037435 through 
037439) under the Acquired Lands Act; and that on March 
8, 1956, more than two years after plaintiff filed his lease 
offers, intervenor filed a public land lease offer (BLM 
042017); and the intervenor further alleges that he first 
learned of the availability of the land covered by his said 
offers from the New Orleans office of the Corps of Engi- 
neers in December, 1953, before plaintiff filed his offers 
on January 27, 1954. 

13 


The intervenor admits the allegations of paragraph 13 
of the complaint except that with respect to the first sen- 
tence he alleges more fully that in his protest against the 
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issuance of a lease under plaintiff’s acquired lands offer 
insofar as it was intended as an application for a non- 
competitive oil and gas lease of the land described in inter- 
venor’s offers BLM-A 037435 through 037439, one ground 
of such protest was that plaintiff’s said offer BLM-A 036376 
does not contain, in accordance with the mandatory re- 
quirements of 43 CFR 200.5(a), a complete and accurate 
description of the lands for which a lease is desired by 
plaintiff, the description furnished in said offer of plaintiff 
being insufficient to identify the lands desired by the plain- 
tiff. Intervenor further alleges that the description in 
said acquired lands offer of plaintiff is the same as the 
description in plaintiff ’s public lands offer, which the Secre- 
tary held was insufficient to identify the lands applied for, 
earned the plaintiff no priority and must be rejected. 


14 


The intervenor admits the allegations of paragraph 14 
of the complaint except that he asserts more fully that 
in his protest of March 26, 1956 he protested against ‘favor- 
able action being taken on plaintiff’s public land offer 
insofar as it may have been intended as an application 
for a noncompetitive oil and gas lease on any land re- 
quested and described in intervenor’s offer BLM 042017 
because the metes and bounds description contained in 
plaintiff’s said offer (a) is not connected with a corner 
of the public land surveys and (b) is insufficient to identify 
the lands requested. 

15 


The intervenor admits the allegations of the first sub- 
paragraph of paragraph 15 of the complaint, except that 
he denies that in the opinion of June 6, 1956 the Bureau 
of Land Management held that the descriptions in plain- 
tiff’s acquired lands offer were sufficiently accurate to 
identify the land and intervenor alleges that the said de- 
cision of June 6, 1956 held plaintiff’s acquired land appli- 
cations subject to rejection because there are no acquired 
lands covered in said application. The intervenor further 
alleges that the said decision gave all parties time in which 
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to show cause why action should not be taken in accord- 
ance with the views expressed therein. In response, and 
at all times thereafter, Wallis has preserved his rights 
under his acquired land applications. 

The intervenor admits the allegations of the second sub- 
paragraph of paragraph 15 of the complaint, but he further 
alleges that in plaintiff’s response to the order to show 
cause aforesaid, the plaintiff showed no cause with respect 
to, and did not dispute any of the findings and conclusions 
of the Director concerning the lands involved being public 
lands, nor did he show cause with respect to the denial of 
his acquired lands application. Thus, plaintiff acquiesced 
in those findings and conclusions and in the denial of his 
acquired land application, and abandoned any rights with 
respect to that application. Moreover, on his appeal to 
the Secretary from the decision of the Director rejecting 
his public land application, plaintiff did not dispute the 
said findings and conclusions concerning the lands involved 
being public lands and throughout all the proceedings in 
the Department of the Interior plaintiff maintained his 
public land offer and sought a public land lease thereunder. 


16 


The intervenor admits the allegations of paragraph 16 
of the complaint, except and he further alleges that in the 
decision of June 5, 1957, the Director of the Bureau of 
Land Management held that plaintiff’s public lands offer 
BLM 036377 must be rejected to the extent of its conflict 
with intervenor’s offer BLM 042017, and that plaintiff had 
not responded with respect to the holding and decision of 
June 7, 1956 that the lands involved were public lands and 
to its holding of his acquired lands application BLM-A 
036376 for rejection; and in his said 1957 decision the Di- 
rector finally rejected plaintiff’s acquired lands offer, and 
as to it closed the case and disposed of the appeal from 
the Eastern States Land Office. 


17 


The intervenor admits the allegations of paragraph 17 
of the complaint, except that he denies that the appeal on 
plaintiff’s acquired land offer had not been disposed of by 
the Bureau of Land Management. 


18 


The intervenor denies the allegations of paragraph 18 
of the complaint except that he admits that the Secretary 
rendered a decision dated August 27, 1958, in which he as- 
sumed jurisdiction over both the public and acquired lands 
lease offers; affirmed the decision of the Director dated 
June 5, 1957; rejected the plaintiff’s acquired land applica- 
tions because the lands involved are to be leased as public 
land; and held that the action of the Director in rejecting 
plaintiff’s public lands application to the extent of its con- 
flict with Wallis’ application BLM 042017 was correct since 
the description contained in plaintiff’s said application was 
not sufficient to identify the land applied for and since the 
descriptions in his said application were not connected with 
a corner of the public land surveys by course and dis- 
tance. 


19 


The intervenor admits the allegations of the first sen- 
tence of paragraph 19 of the complaint and alleges that a 
motion for reconsideration of the decision of August 27, 
1958 was also made on behalf of T. R. Strom, deceased, 
who, like plaintiff, was a dummy and optionor for The Cali- 
fornia Company, which said motion was denied in another 
letter of the Solicitor, dated December 18, 1958. 

The intervenor denies the allegations of the second sen- 
tence of paragraph 19 of the complaint, except that he 
admits that on December 19, 1958, lease BLM 042017, cov- 
ering 826.87 acres of land was issued to the intervenor by 
the Eastern States Land Office of the Bureau of Land Man- 
agement, and that the lease is dated and was executed and 
issued to him on December 19, 1958 for a term commenc- 
ing January 1, 1959. 
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20 


The intervenor admits the allegations of paragraph 20 
of the complaint as to plaintiff’s public land application 
and denies the same as to his acquired land application. 


21 


As to the first sentence of paragraph 21 of the complaint, 
the intervenor admits that before the decision of August 
27, 1958, the land descriptions contained in Wallis’ public 
land offer were not subjected to examination and report 
by the Office of Cadastral Engineers, otherwise he denies 
the allegations of said sentence and alleges that there is 
no requirement for, and there is no duty to make such ex- 
amination and report. 

The intervenor alleges that such opinion as the Office of 
Cadastral Engineers had respecting the descriptions con- 
tained in plaintiff’s acquired lands offer was based on 
maps which were not a part of, or referred to in any manner 
in plaintiff’s said offer and hence he denies the allegations 
of the second sentence of paragraph 21 of the complaint. 


22 


The intervenor denies the allegations of the first two sen- 
tences of the first subparagraph of paragraph 22 of the 
complaint. He admits the allegations of the third sen- 
tence of said subparagraph except that he alleges that in 
addition to the 1898 map furnished with plaintiff’s offers, 
The California Company, the applicant for the permit to 
drill slant wells to which plaintiff refers to as a right of 
way, submitted other maps to aid in the identification of 
the land for which a permit was requested. 

With respect to the second subparagraph of paragraph 
22 of the complaint, the intervenor admits the allegations 
of the first three sentences; he denies the allegations of the 
fourth, sixth, seventh and eighth sentences; and he is with- 
out knowledge or information sufficient to form a belief as 
to the allegations of the fifth sentence, and, therefore, de- 
nies the same. 
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In further answer to all but the first three sentences of 
the said second subparagraph, the intervenor alleges that 
belatedly and after the intervenor had filed offer BLM 
042017 on March 8, 1956, plaintiff four days later filed an 
amendment to his offer BLM 036377, by which he pur- 
ported to supply a connection from the most easterly cor- 
ner of section 10, T. 24 S., R. 30 E., to his description of 
parcel VI therein; and on June 20, 1956, plaintiff filed five 
further amendments to BLM 036377, by which he pur- 
ported to supply such a connection to each of his descrip- 
tions of parcels 1 through V from the very same corner 
used by intervenor in his offer BLM 042017, to wit, the 
southeast corner of fractional section 3, T. 24 S., R. 30 E. 


23 


The intervenor denies the allegations of paragraph 23 
of the complaint. 


24 


The intervenor admits that lease BLM 042017 was dated, 
executed and issued to him on December 19, 1958, for a 
term commencing January 1, 1959; otherwise he denies the 
allegations of the first sentence of paragraph 24 of the com- 
plaint. He admits the allegations of the second and third 
sentences of said paragraph. He also admits the allega- 
tions of the fourth sentence of said paragraph, except for 
the opening clause which is immaterial. The intervenor 
is advised and believes that the allegations of the fifth and 
sixth sentences of said paragraph are conclusions of law 
and, therefore, require no answer, but to the extent that 
they may be regarded as allegations of fact intervenor de- 
nies them. As to the sixth sentence, intervenor further 
alleges that the land covered by his lease is now known 
to contain valuable deposits of oil or gas. 


Filed February 25, 1959 
ANSWER OF THE DEFENDANT 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted against the defendant. 


Second Defense 


The plaintiff has no standing to sue for the relief which 
he seeks. 
Third Defense 


The action is, in substance and effect, one against the 
United States. 
Fourth Defense 


The United States is an indispensable party to the action 
but it has not been and cannot be joined as a party de- 
fendant. 

Fifth Defense 


I 


The defendant is without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations in 
paragraph 1 of the complaint. 


I 


The defendant admits that his official residence is the 
District of Columbia. The defendant is advised and be- 
lieves that the other allegations in paragraph 2 of the 
complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither ad- 
mitted nor denied. 

it 


The defendant admits the allegations in paragraph 3 
of the complaint. 


IV 


The defendant is advised and believes that the allega- 
tions in paragraph 4 of the complaint are conclusions of 
law which do not require answer and, therefore, those 
allegations are neither admitted nor denied. 


Vv 


The defendant denies that his action in refusing to issue 
plaintiff an oil and gas lease for the lands described in 
the complaint in this action was in any way unlawful, 
unreasonable or arbitrary and defendant denies that the 
plaintiff was or is entitled to such a lease or to a prefer- 
ence right to such a lease. The defendant is advised and 
believes that the allegations in the second sentence in 
paragraph 5 of the complaint are allegations of law which 
do not require answer and, therefore, those allegations 
are neither admitted nor denied. 


VI 


The defendant is advised and believes that the allega- 
tions in paragraph 6 of the complaint are conclusions of 
law which do not require answer and, therefore, those 
allegations are neither admitted nor denied. 


VI 


The defendant admits that an area of approximately 
1,204 acres of unsurveyed lands of the United States in 
Plaquemines Parish, Louisiana, can be identified by refer- 
ence to the plaintiff’s lease offers described in paragraph 
7 of the complaint if those lease offers were supplemented 
by additional information and material. Defendant denies 
that ‘‘legal descriptions’’ of the lands are set forth in the 
plaintiff’s lease offers but defendant admits that those lease 
offers do contain descriptions which, if supplemented, can 
be used to identify the lands for which plaintiff seeks an 
oil and gas lease. For answer to the second subparagraph 
in paragraph 7 of the complaint, defendant (a) denies the 
allegations in the first sentence (b) admits that the At- 
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torney General of the United States in an opinion dated 
January 20, 1904, held that the United States had a valid 
title to the land (c) is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in the third sentence of that paragraph (d) admits that 
the United States once issued an oil and gas lease under 
the Mineral Leasing Act for Acquired Lands for the lands 
described in the conveyance from George Jurgens to the 
United States and for lands accreted to that land as alleged 
in the fourth sentence of the second subparagraph of 
paragraph 7 of the complaint but defendant avers that, 
thereafter, a public land lease under the Mineral Leasing 
Act of 1920 was substituted for the lease issued under the 
Mineral Leasing Act for Acquired Lands. 

For answer to the third subparagraph in paragraph 7 
of the complaint, the defendant admits that the land for 
which plaintiff seeks an oil and gas lease is public land 
of the United States; otherwise the allegations in that 
subparagraph are denied. 


vit 


Defendant admits that, at the time plaintiff filed his 
offers to lease the land, it was not within the known geologic 
structure of a producing oil or gas field but defendant avers 
that those lands have since that time been determined to 
be on a known geologic structure of a producing oil and 
' gas field. Defendant is advised and believes that the re- 
maining allegations of paragraph 8 of the complaint are 
conclusions of law which do not require answer and, there- 
fore, those allegations are neither admitted nor denied. 


Ix 


Defendant is advised and believes that the allegations 
in paragraph 9 of the complaint are conclusions of law 
which do not require answer and, therefore, those allega- 
tions are neither admitted nor denied, but defendant denies 
that he was or is required by any applicable law to issue 
a noncompetitive lease to ‘‘the person first making appli- 
cation for the lease who is qualified to hold a lease’’ under 
either the Mineral Leasing Act of 1920 or the Mineral 
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Leasing Act for Acquired Lands and defendant further 
avers that the decision whether lands shall be leased is 
committed to his discretion. 


x 


The defendant admits that the regulations and instruc- 
tions cited in paragraph 10 of the complaint contain the 
provisions which are there quoted. Defendant is advised 
and believes that the allegations in paragraph 10 of the 
complaint are matters of law which do not require answer 
and, therefore, those allegations are neither admitted nor 
denied. 

XI 


The defendant admits the allegations in paragraph 11 
of the complaint. 
XII 


The defendant admits the allegations in paragraph 12 
of the complaint. 
Daas 


The defendant admits the allegations in paragraph 13 
of the complaint. ; 


XIV 


The defendant admits the allegations in paragraph 14 of 
the complaint. 
XV 


For answer to the first subparagraph of paragraph 15 
of the complaint defendant admits the allegations in that 
subparagraph but avers that the decision of June 7, 1956, 
required the parties, including the plaintiff in this action, 
to show cause within thirty days why action should not 
be taken in accordance with the conclusions stated in that 
opinion. 

The defendant admits the allegations in the second sub- 
paragraph of paragraph 15 of the complaint but he avers 
that the plaintiff in this action did not dispute the finding 
and conclusion of the Director of the Bureau of Land Man- 
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agement that the lands under consideration by the Director 
were public lands of the United States. 


XVI 


The defendant admits the allegations in paragraph 16 of 
the complaint but, in addition, he avers that in the decision 
of June 5, 1957, it was held that plaintiff’s offer BLM 
036377 must be rejected to the extent of its conflict with 
Wallis’ offer BLM 042017. 


xvi 


The defendant admits the allegations in paragraph 17 of 
the complaint. 
XVIII 


The defendant denies that plaintiff’s offer to lease under 
the Mineral Leasing Act for Acquired Lands was rejected 
on the ground that the descriptions in plaintiff’s lease offer 
were not sufficient to identify the lands and defendant 
denies that the Department of the Interior could identify 
the land which plaintiff sought to lease from the descrip- 
tions contained in the plaintiff’s lease offers and, on the 
contrary, defendant avers that the land which plaintiff 
sought to lease could not and cannot be identified on the 
basis of the descriptions contained in plaintiff’s lease offers. 


XIX 


The defendant admits the allegations in the first sen- 
tence of paragraph 19 of the complaint. For answer to 
the second sentence of paragraph 19 of the complaint de- 
fendant avers that a lease instrument identified as BLM 
042017 was issued to Floyd A. Wallis on December .19, 
1958, effective as of the date of issuance for a term of years 
commencing on January 1, 1959. 


xx 


The defendant admits the allegations in paragraph 20 of 
the complaint. 


XXI 


The defendant denies the allegations in the first sen- 
tence of paragraph 21 of the complaint as they apply to 
lease offers BLM-A 037435 through 037439 but defendant 
admits that prior to the issuance of the decision of August 
27, 1958, lease offer BLM 042017 was not ‘‘subjected to ex- 
amination and report by the Office of Cadastral Engineers’”’ 
and defendant avers that there is no requirement of law 
that lease offers be submitted to the Office of Cadastral 
Engineers. Defendant denies the allegation in the second 
sentence in paragraph 21 of the complaint. 


XXII 


The defendant denies the allegations in the first and 
second sentences of paragraph 22 of the complaint. De- 
fendant denies the allegations in the third sentence of 
paragraph 22 of the complaint but he avers that, with the 
approval of the Department of the Army, the Department 
of the Interior granted a permit for a right of way across 
the lands described in the application for the use of the 
right of way as those lands were described in plaintiff’s 
lease offer but the description in the application for the 
permit for a right of way was supplemented by a map 
supplied by the applicant which, in conjunction with the 
description in the application, made identification of the 
lands possible. 

For answer to the second subparagraph of paragraph 22 
of the complaint defendant admits the allegations in the 
first three sentences of that subparagraph. Defendant 
denies the allegations in the fourth sentence of that sub- 
paragraph. For answer to the fifth sentence in that sub- 
paragraph defendant avers that he is without knowledge 
or information sufficient to form a belief as to the location 
of the nearest public land survey corner which was marked 
on the ground at the time plaintiff’s applications were 
filed but defendant avers that the nearest public land sur- 
vey corner which had been established and which had been 
monumented at one time and which remains as an estab- 
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lished and locatable public land survey corner is nearby 
the lands which plaintiff offered to lease. The defendant 
denies the allegations in the sixth, seventh and eighth 
sentences of that subparagraph. 


xxXI 


The defendant denies the allegations in paragraph 23 of 
the complaint. 
XXIV 


For answer to the first sentence in paragraph 24 of the 
complaint defendant avers that lease BLM 042017 issued 
to Floyd A. Wallis became effective December 19, 1958, 
for a term of years commencing January 1, 1959. Defend- 
ant is advised and believes that the remaining allegations 
of paragraph 24 of the complaint are conclusions of law 
and, therefore, those allegations are neither admitted nor 
denied. Defendant admits that he has not given his con- 
sent to any assignment of lease BLM 042017 and he avers 
that, on advice of counsel, he has caused the lessee, Floyd 


A. Wallis, to be advised that defendant will withhold his 
consent to drilling on the lands covered by BLM 042017 
until he is otherwise advised by counsel. Defendant ad- 
mits that no agreement for a compensatory royalty has 
been executed. 


Wuenzronz, having fully answered the defendant prays 
that judgment be entered denying the plaintiff any relief 
against the defendant and that the complaint be dismissed. 


789 


Filed April 23, 1959 
Arrmavit or Norvite E. SHEARER 


Disraicr or CoLuMBIA, 8S: 


I, Norville E. Shearer, being first duly sworn according 
to law, on oath depose and say: 


I am now forty-seven years old; I was born in Chillicothe, 
Missouri; and I now reside in the County of Fairfax, Vir- 
ginia. I was educated in the public schools of Chillicothe, 
Missouri, and attended Iowa State College, Ames, Iowa, 
from which I hold the degree of Bachelor of Science in 
Civil Engineering. On February 16, 1934, I was employed 
by the Department of the Interior, General Land Office 
(now the Burean of Land Management), to execute sur- 
veys and resurveys of Federal Lands. Since that date I 
have been continuously employed by the Department of 
the Interior, (except for 3} years service in the Armed 
Forces during World War II) in the survey, acquisition 
and administration of Federal lands, including both public 
domain and acquired lands. I am now nearing the com- 
pletion of twenty-five years of this type of work. 

On November 15, 1954, I was appointed as Chief, Cadas- 
tral Engineering Section, Eastern States Office, Bureau 
of Land Management, Department of the Interior, with 
headquarters at Washington, D. C., in which capacity I 
still serve. In the regular course of my employment by 
the Department of the Interior and in the performance of 
the duties of my present office, I have been and now am 
required to survey and to review surveys which establish 
or re-establish, locate or relocate boundaries, monuments, 
landmarks, topographical features and other significant 
physical aspects of lands. I have been and now am re- 
quired to read and interpret maps, plats, charts, aerial 
photographs and other visual representations of areas of 
land or land and water. I have been and now am required 
to interpret and apply verbal (as distinguished from 
visual) descriptions of land stated in terms of the Public 
Land survey system, metes and bounds, courses and dis- 
tances and other methods or combinations of methods. 


I have surveyed and reviewed surveys of lands in many 
of the states of the Union, both those in which the Public 
Land system of rectangular surveys is used and those in 
which it is not. I have made many surveys of lands in 
Louisiana including lands in Plaquemines Parish where the 
lands in question in this action are situated. 

The State of Louisiana is one of the thirty-one states 
in which lands of the United States are under the jurisdic- 
tion of the Eastern States Office for certain purposes in- 
eluding the administration of the Mineral Leasing Act of 
1920 (41 Stat. 437), as amended, and the Mineral Leasing 
Act for Acquired Land (61 Stat. 913). In the regular 
course of the performance of my duties I have had occa- 
sion in a large number of instances to identify or attempt 
to identify, for notation of action on the tract books of the 
Department and for other record keeping purposes, and 
to examine for sufficiency of compliance with the regula- 
tions of the Mineral Leasing Acts, applications for non- 
competitive oil and gas leases on both public domain and 
acquired lands sought under those Acts. 

I have examined the description submitted to the Depart- 
ment of the Interior in the original applications for oil 
and gas leases under the case designations BLMA 036376 
(Henry S. Morgan), and BLM 036377 (Henry S. Morgan), 
copies of which are appendices A and B, respectively, to 
the complaint in Civil Action No. 3248-58 entitled Henry 
S. Morgan v. Fred A. Seaton. In making that examination 
I have not referred to supplementary or amendatory ma- 
terials subsequently filed by the applicant. The cases con- 
tain identical descriptions for each of six parcels of land. 
My examination has embraced, however, only Parcels I 
through V, being the particular parcels concerned in the 
suit. To assist in the identification of the parcels, I have 
used the following materials: (1) a photostat of that map 
titled ‘‘Map of a part of Southwest Pass, Mississippi 
River, from a survey made under direction of a Board of 
U. S. Engineers, March and April, 1898”’ (submitted by 
applicant as a part of applications BLMA 036376 and BLM 
036377), hereinafter referred to as the Engineers’ Map; 
(2) the official plat of public land surveys in Township 
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24 South, Ranges 30 and 31 Hast, La. Mer., Louisiana, 
executed by G. F. Connolly, Deputy Surveyor, and ap- 
proved May 18, 1842, on file in the official records of the 
Department of the Interior, hereinafter referred to as the 
Official Plat; and (3) U. S. Geological Survey topographic 
quadrangle maps, being official publications of the Depart- 
ment of the Interior, designated Sournwest Pass, Muppan 
Bayou and Burrwoop, hereinafter referred to as Quad- 
rangle Maps, which three maps depict the general vicinity 
of interest at the mouth of Southwest Pass. (A true copy 
of each of the maps described in items 2 and 3 is annexed 
to this affidavit.) 

I find that I am unable to plot upon the maps at hand 
for record keeping purposes or to identify with any cer- 
tainty the location and limit or extent of the described 
parcels, either singularly or collectively, although it ap- 
pears probable, since certain topographic features are men- 
tioned therein as well as the lines of a local but unofficial 
survey, that the parcels described may be identified by go- 
ing upon the ground and making a survey, provided that 
the items of topography so noted in the descriptions are 
still discernible and are the same at the time of survey as 
they were at the time the application was filed. In one 
respect or another, and even jointly, the above described 
maps do not lend themselves to the accurate plotting of 
the parcels in such a manner that subsequent applications, 
or prior applications, may be determined to be in conflict 
with the lands sought under these considered applications. 
Although the Engineers’ Map shows a system of rectangular 
surveys, as established in 1896, there is no evidence that 
this is a protraction or extension of the official public land 
surveys or that there is any recorded relation therewith. 
The rectangular surveys shown on the Engineers’ Map 
are credited to ‘‘Welman Bradford’”’. They are not official 
public land surveys of the Department of the Interior nor 
can ‘“Welman Bradford”’ be identified as ever having been 
employed by the Department for the making of surveys. 
They must, therefore, be considered local surveys executed 
to serve some purpose other than the survey and adminis- 
tration of public domain lands. The Engineers’ Map does 
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not afford a basis of correlation of the rectangular sections 
shown thereon and the official public lands surveys. The 
Official Plat does not reflect any of the sections referred 
to in the individual parcel descriptions. The Quadrangle 
Maps show the public land surveys in T. 24 S., R. 30 E., 
secs. 3 to 6, on the right bank of Southwest Pass and the 
surveys of T. 24 S., R. 31 E., secs. 1 to 17, on the right 
bank of the Pass and secs. 19 to 37 on the left bank, together 
with other official surveys in Ts. 23 S., Rs. 31 and 32 E. 
While it is generally recognized and accepted that the 
Geological Survey’s depiction of the public land surveys 
is based upon their best interpretation of where those 
surveys are situated on the ground, they do not represent 
an absolute nor official determination. This showing, how- 
ever, in almost all instances is well made and serves as 
an invaluable guide in the identification of tracts of land, 
sufficient in most instances, to meet record keeping needs. 
The Quadrangle Maps do not show any of the sectional 
lines referred to in the cases BLM A 036376 and BLM 036377 
and while the general vicinity of each parcel may be ap- 
proximated thereon, through reference to topographic fea- 
tures, their limits and extent cannot be further identified. 

In my examination of these offers, I have noted the 
following deficiencies in the descriptions of the individual 
parcels: 


Parcel I: There are no connections to the official public 
land surveys. Consequently, the Beginning Point, or any 
other point in the description, cannot be identified in rela- 
tion to those official surveys. From the topographic fea- 
tures named, and by reference to the Engineers’ Map, the 
tract is apparently situated on the easterly side of South- 
west Pass. On this map the description of the purported 
area encompassed cannot be reconciled with the land area 
shown thereon in that the tract appears to include exten- 
sive water area of the Gulf of Mexico. On the Official 
Plat no lands are shown within the general vicinity where 
Parcel I is presumed to be located. On the Topographic 
Maps the tract may be partially identified through the calk 
of ‘‘—extreme southwest point of land between East Bay 
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and Southwest Pass—”’ but such descriptions as ‘‘—thence 
southwesterly with the westerly shoreline of East Bay a 
distance of approximately 14,000 feet—”’ and ‘‘—thence 
northeasterly with the-left bank of Southwest Pass ap- 
proximately 7,700 feet—’’ are too indefinite in their inter- 
pretation to permit an exact location of the sectional lines 
called for in the description. 

Parcel II: There are no connections to the official pub- 
lic land surveys. From the topographic feature named the 
tract is apparently on the easterly side of Southwest Pass 
and on the west shore of East Bay. On the official Plat no 
lands are shown within the general vicinity where Parcel 
II is presumed to be. On the Topographic Maps, without 
a connection to the public land surveys, the tract cannot 
be positively identified. 

Parcel III: Remarks under Parcel II are likewise ap- 
plicable to this tract. 

Parcel IV: There are no connections to the Official pub- 
lic land surveys. From the topographic feature named the 
tract is apparently upon the immediate left bank of South- 
west Pass. On the Official Plat no lands are shown within 
the general vicinity where Parcel IV is presumed to be. 
On the Topographic Maps, without a connection to the pub- 
lic land surveys, the tract cannot be positively identified. 

Parcel V: There are no connections to the official pub- 
lic land surveys. Consequently, the Beginning Point, or 
any other point in the description, cannot be identified in 
relation to those official surveys. From the topographic 
features named, and by reference to the Engineers’ Map, 
the tract is apparently situated on the westerly side of 
Southwest Pass. On this map the description of the pur- 
ported area encompassed cannot be reconciled with the 
land areas shown thereon in that the tract appears to 
include extensive water areas of the Gulf of Mexico. On 
the Official Plat no lands are shown within the general 
vicinity where Parcel V is presumed to be located. On 
the Topographic Maps the tract may be partially identi- 
fied through the call of ‘‘—most southwesterly point of 
land between Southwest Pass and West Bay—’’ but such 
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descriptions as ‘‘—thence southwesterly with the right 
yank of Southwest Pass approximately 13,200 feet—’’ and 
“¢__thence northeasterly and northerly with the shore line 
of West Bay to its intersection with north boundary—”’ 
are too indefinite in their interpretation to permit an exact 
location of the sectional lines called for in the description. 


The comments above show in each instance reasons for 
my inability to note upon the tract books or to plat upon 
maps at hand for record keeping purposes or to identify 
with any certainty the location and limit or extent of the 
described parcels, either singularly or collectively. 
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Filed May 26, 1959 


Frxprves or Facr anp Conciusions or Law on PuarntirFs’ 
Morton For Pretrrmary Ingunction 


This case came on to be heard on the motion of the plain- 
tiffs for a preliminary injunction against the defendant, 
Fred A. Seaton, Secretary of the Interior. Upon the basis 
of the record before the court on the hearing on that mo- 
tion consisting of (1) the complaint, (2) the answer of the 
defendant, Seaton, to the complaint, (3) the answer of the 
intervenor, Wallis, (4) the amended complaint, (5) the 
separate answers of Seaton and Wallis to the amended 
complaint, (6) the motion for preliminary injunction, (7) 
the affidavits filed by the plaintiffs in support of their mo- 
tion and, (8) the affidavits filed by the defendant and the 
intervenor in opposition to the motion, the court makes the 
following 

Frxvin¢s or Fact 


1. This is an action to secure a review of a decision of 
the Secretary of the Interior (reported at 65 I.D. 369) to 
issue an oil and gas lease to the intervenor, Floyd A. Wal- 
lis, under the Mineral Leasing Act of 1920 (41 Stat. 437), 
as amended (30 U.S.C. sec. 181 et seq.) for certain unsur- 
veyed lands in Louisiana owned by the United States, and 
denying the applications of the plaintiffs, Henry S. Morgan 
and Ted R. Strom, deceased (represented here by his ad- 
ministratrix, Ruth G. Strom), for similar oil and gas leases 
to some or all of the lands leased to Wallis to the extent 
that the Morgan and Strom applications conflict with the 
Wallis application. Neither of the plaintiffs, The Califor- 
nia Company and Shell Oil Company, claims any rights as 
an applicant for a lease. Instead, The California Company 
claims rights as an optionee of leasehold rights in any lease 
or leases which the Secretary of the Interior might issue 
to Morgan or Strom on the basis of any of their applica- 
tions for the lands in question. The plaintiff Shell Oil 
Company claims to have a joint operating agreement with 
The California Company with respect to those options. The 
plaintiffs seek (1) a declaratory judgment that the lease 
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to Wallis was issued in violation of law; (2) an injunction 
against the Secretary prohibiting him from granting a 
drilling permit to Wallis, approving any assignment of 
the lease, making any arrangements for the payment of 
compensatory royalty to the United States or doing any- 
thing which will affect the rights of the plaintiffs until a 
final judgment is entered; (3) an order commanding the 
Secretary of the Interior to cancel the lease issued to Wal- 
lis; (4) an order commanding the Secretary of the Interior 
to reinstate Morgan’s applications and to issue a lease or 
leases to him if those applications are found to be free 
from deficiencies other than those upon which the decision 
to reject them was founded or, alternatively, (5) an order 
requiring similar action on the Strom applications and, 
finally, (6) an order requiring the Secretary to reinstate 
the Morgan and Strom applications and to process them 
as to those lands which they describe which are not included 
in the lease issued to Wallis. 

2. On January 27, 1954, the plaintiff Morgan filed an ap- 
plication to lease the lands in question and other lands 
under the Mineral Leasing Act for Acquired Lands, ap- 
proved August 7, 1947, (61 Stat. 914; 30 U.S.C. see. 352). 
On the same date, Morgan applied to lease the same lands 
under the Mineral Leasing Act of 1920. On June 2, 1954, 
Wallis filed five applications under the Mineral Leasing 
Act for Acquired Lands to lease separate parcels which 
comprised the lands in question and on March 8, 1956, he 
filed one application to lease those lands under the Mineral 
Leasing Act of 1920. Ted R. Strom filed four applications 
under the Mineral Leasing Act of 1920 and two applica- 
tions to lease them under the Mineral Leasing Act for Ac- 
quired Lands. All of Strom’s applications were filed after 
the last application was filed by Wallis. 

3. After extended proceedings in the Department of the 
Interior, the Secretary, through the then Acting Solicitor, 
(under authority delegated by sec. 23, Order No. 2509, as 
revised; 17 F.R. 6794) decided on August 27, 1958, that 
the land for which Wallis had applied was public land of 
the United States rather than acquired land and that, con- 
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sequently, all applications to lease those lands under the 
Mineral Leasing Act for Acquired Lands should be re- 
jected. The plaintiffs have not made any showing that 
the decision was erroneous in that connection. 

4. The Acting Solicitor also held that Morgan’s applica- 
tion to lease the lands under the Mineral Leasing Act of 
1920 failed to comply with the requirement of the regula- 
tions adopted under that statute that each offer to lease 
unsurveyed lands must contain a description of the lands 
by metes and bounds which is connected with a corner of 
a public lands survey by courses and distances (43 C.F.R. 
1953 supp. sec. 192.42 (d)) and he held that another section 
of the regulations (Id. sec. 192.42 (g)) required rejection 
of Morgan’s offer to lease for that failure. He also held 
that the description in Morgan’s lease offer failed to com- 
ply with the regulations in that it was insufficient to iden- 
tify the lands and that the offer must be rejected for that 
reason also. (Ibid.) The plaintiffs have made no showing 
to sustain the conclusion that the decision was wrong in 
those particulars. 

5. The Acting Solicitor held that the offer to lease made 
by Wallis was free from the defects which Morgan and 
Strom charged it contained and on the basis of which they 
opposed the issuance of a lease to Wallis. The plaintiffs 
have made no showing that the decision was wrong in that 
connection. 

6. The Acting Solicitor held that, since the Wallis offer 
was not vulnerable to the attacks made upon it and Strom’s 
offers were later in time than the Wallis offer, Strom’s 
applications would ‘‘be disposed of when final action is 
taken on the Wallis application’’. 

7. On December 19, 1958, an oil and gas lease was issued 
to Wallis for a term commencing on January 1, 1959. 

8. On December 24, 1958, this action was brought by 
Morgan and the motion for preliminary injunction was 
filed. 

9. By amended complaint filed on March 31, 1959, the 
plaintiffs, Ruth G. Strom, The California Company and 
Shell Oil Company were added as parties. 
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10. In the meantime, the lessee, Floyd A. Wallis, filed a 
motion for leave to intervene as a defendant in the action 
and tendered his proposed answer to the complaint with 
his motion. On February 12, 1959, his motion was granted 
and his answer was filed. 

11. In their amended complaint, the plaintiffs do not 
seriously challenge the decision of the Secretary of the 
Interior that the lands were leasable under the Mineral 
Leasing Act of 1920 rather than the Mineral Leasing Act 
for Acquired Lands, and neither the amended complaint 
nor anything else in the record makes any showing of any 
facts upon which that determination by the Secretary could 
be reviewed and reversed or modified. 

12. The plaintiff Morgan concedes that his application 
to lease the lands under the Mineral Leasing Act of 1920 
did not meet the requirements of the regulations which 
require a metes and bounds description to be tied to a 
corner of a public land survey. If it be assumed that his 
failure to do so could be excused, he has made no showing 
to excuse that failure. 

13. All of the plaintiffs concede that the Wallis appli- 
cation under the Mineral Leasing Act of 1920 met that re- 
quirement except that they charge that the corner to which 
Wallis tied his description cannot be located on the ground 
by accepted surveying methods. The Secretary found that 
the description in the Wallis application was tied to a 
corner of a public land survey as required by the regula- 
tions. There is nothing before the Court which tends to 
show that the Secretary’s decision in that connection was 
erroneous. 

14. The plaintiffs assert that the lands for which Wallis 
applied and received his lease cannot be identified from 
the description contained in his lease offer. The Secre- 
tary found that the lands could be identified as required 
by the regulations. The plaintiffs have made no showing 
that the decision is wrong in that connection. 

15. The plaintiffs have made no showing that they or any 
of them will be damaged, irreparably or otherwise, in any 
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amount or in any way whatsoever by the denial of their 
motion for a preliminary injunction. 

16. All that the plaintiffs have shown is that they would 
like to have matters remain in status quo while they pur- 
sue litigation to review the Secretary’s decision to issue a 
lease to Wallis. There is no prima facie showing of error 
on the part of the Secretary. 

17. The defendant and the intervenor, Wallis, have shown 
that the oil and gas reservoir which underlies at least a 
part of the lands leased by the United States to Wallis is 
now being drained by wells operated by the plaintiffs, The 
California Company and Shell Oil Company; that some of 
those wells are producing from lands not owned by or leased 
from the United States; that the United States receives 
no royalty or other revenue from such wells; that the 
United States would lose approximately $291.27 per day 
in royalties from wells which it would require Wallis to 
drill at once on the lands which have been leased to him 
if the threat of a preliminary injunction were removed; 
that Wallis is being deprived of gross revenues from such 


wells in an amount approximating $2,038.89 per day and, 
in addition, is losing all of the benefits of the lease which 
the Secretary of the Interior has issued to him. 


From the foregoing findings of facts, the Court draws 
the following 
Concuusions or Law 


1. Decisions of the Secretary of the Interior in perform- 
ing functions confided to him by law are presumptively 
regular and correct. Such decisions are not to be lightly 
set aside. 

2. In order for one complaining of such a decision to 
secure a preliminary injunction staying the effectiveness 
of the decision pending its judicial review, there must be 
some showing of likelihood that the plaintiff will eventually 
prevail or, at least, there must be some showing of merit 
in his case. The plaintiffs in this action have failed to make 
such a showing. 

3. On the facts shown by the parties the balance of con- 
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venience favors the defendant and the intervenor, Wallis, 
and, accordingly, the preliminary injunction sought by the 
plaintiffs should be denied. 

4. In the exercise of its discretion, as well as for the 
reasons stated above, the Court will deny the plaintiffs’ 
motion for a preliminary injunction. 


May —, 1959. 


ALEXANDER Ho.tzorFrF, 
United States District Judge. 
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Oxper Dewyrxe Prartirrs’ Motion ror PRELIMINARY 
InsuncTiIon 


This action came on to be heard on the plaintiffs’ motion 
for a preliminary injunction filed herein on December 2, 
1958, and having considered the record before it and having 
made findings of fact and conclusions of law it is, by the 
Court, this — day of May, 1959, 


ApsupcED, OzpERED and Decrezp that the plaintiffs’ mo- 
tion for a preliminary injunction be, and it hereby is, denied. 


ALEXANDER Ho.rzorr, 
United States District Judge. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,367 


HENRY S. MORGAN, ET AL, 


Appellants, 
STEWART L. UDALL, SECRETARY OF THE 
INTERIOR, ET AL., 
Appellees. 
APPEAL FROM THE JUDGMENT oF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Marvin J. Sonosky, 
1028 Connecticut Avenue, N. W., 

| Washington 6, D.C. 
Attorney for the Appellants. 
Of Counsel: | United States Court GF Renee 
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awiuns, Wyoming. the AUG-~8 1961 

Ernest M. Surrer, 


P. 0. Box 193, : Kyl di) Luang 


New Orleans, Louisiana. 
CLERK 


Ma Cireuit 


QUESTIONS PRESENTED 


1. Where the controlling statute (30 U.S.C. 352) pro- 
vides that oil and gas within acquired lands owned by the 
United States may not be leased by the Secretary of the 
Interior except with the consent of the head of the depart- 
ment or agency having jurisdiction over the lands and 
subject to such conditions as that official may prescribe 
to insure the adequate utilization of the lands for the pri- 
mary purposes for which they have been acquired or are 
being administered : 


Whether accretion to land, purchased by the United 
States in 1903 for river and flood control purposes 
with title approved by the Attorney General of the 
United States and under the jurisdiction and adminis- 
tration of the Department of the Army for river and 
flood control purposes since 1903, must be leased only 
as acquired land? 


2. Where the leasing regulations for public land call for 
a metes and bounds description of unsurveyed public land 
connected with a public land survey corner and do not re- 
quire that a map accompany the application for a lease: 


A. Whether the metes and bounds descriptions in a 
public land lease application identified the land, where 
such descriptions were by reference to the section 
corners and lines used by the United States in the deed 
of purchase from its grantor and by reference to physi- 
cal features reflected in 1951 topography? 


B. Whether the statutory right to a lease may be denied 
for omission of words of connection with a public land 
survey corner, where the land is identified by metes 


(i) 


i 


and bounds descriptions and such words of connection, 
if used, would be meaningless? 


3. Where the statute directs that the person first making 
application who satisfied the statutory qualifications ‘‘shall 
be entitled to a lease’’: 


A. Where there is no regulation requiring that any 
map accompany the offer, whether the statutory right 
to a lease may be denied such a person because the 
metes and bounds description of unsurveyed public 
land is not delimited on a map which does accompany 
the application? 


B. Whether the statutory right to a lease may be 
denied such a person on the ground that he did not 
satisfy that part of a regulation which calls for a metes 
and bounds description to be connected with a public 
land survey corner, where such connection if made 


would be meaningless? 


4. Whether the second filer must be rejected for failure 
to identify the land and to connect with a public land sur- 
vey corner locatable on the ground, when his application 
for an oil and gas lease is tested by the same standards 
applied by the Secretary to reject the first filer? 
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ministration of the Department of the 
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1. The Corps of Engineers exercised juris- 
diction over and administered the lands 
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it, indistinguishable from the accreted 
land in suit, to be leaseable as acquired 
land 

3. Wallis recognized the land as accretion 
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- The Mineral Leasing Act for Acquired 


Lands requires that the subject land be 
leased as acquired 

There is no evidence in the administrative 
record to support the Secretary’s conclu- 
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II. If the land in suit is leaseable as public land, 
Morgan is entitled to a lease as the first per- 
son to file who is qualified 
A. Morgan’s metes and bounds descriptions 

identify the land 
1. The department’s Cadastral Engineers 
determined that the descriptions identi- 
fied the land and the Land Office so held. 
2.The Corps of Engineers found that the 
descriptions identified the land 
3.The Bureau of Land Management and 
the Secretary found that the descriptions 
identified the land for the purpose of 
granting a slant drill easement 
4. The Bureau of Land Management found 
that the descriptions identified the land. . 
5. There is no evidence in the administrative 
record to support the Secretary’s con- 
clusion that Morgan’s metes and bounds 
descriptions do not identify the land... 
. Connection to a public land survey corner 
is meaningless 
. The Secretary has no power to strip the 
statutory priority from the first person fil- 
ing the application who meets the statutory 
qualifications, for failure to connect the 
metes and bounds descriptions to a public 
land corner 
III. Strom is entitled to a lease if Morgan is not... 
A. If Morgan’s metes and bounds descriptions 
do not identify the land, neither do Wallis’. 
B. If connection to a survey corner is manda- 
tory, Wallis did not connect and Strom is 
entitled to a lease ? 
Conclusion 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,367 


HENRY S. MORGAN, ET AL., 


é Appellants, 


STEWART L. UDALL, SECRETARY OF THE 


INTERIOR, ET AL., 
Appellees. 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANTS 


Opinion Below 


The district court did not write an opinion. 


Jurisdictional Statement 


This is an appeal from the judgment of the United States 
District Court for the District of Columbia entered Febru- 
ary 20, 1961, dismissing the case. The notice of appeal was 


(2) 


2 


filed April 14, 1961 (JA 753-4). Jurisdiction of the district 
court was founded on Title 11, Section 306 of the District 
of Columbia Code. This Court has jurisdiction under 28 
U.S.C. 1291. 


Statement of the Case 


This is an appeal from the judgment of the district court 
dismissing a suit for judicial review of the action of the 
Secretary of the Interior in refusing appellants Morgan or 
Strom,! an oil and gas lease to 826.87 acres of land owned 
by the United States and located in the Mississippi delta 
area of Louisiana. The Secretary issued a lease to 
appellee Wallis.* 

The case presents a conflict among three lease offerors. 
The controlling statute confers the lease on the person first 
making application who is qualified. Each offeror filed an 
acquired land lease application and a public land lease ap- 
plication.* The land in suit is accretion to land purchased 
by the United States in 1903 from one Jurgens, with title 
approved by the Attorney General of the United States. 
Ever since 1903, the land in suit has been administered as 
acquired land under the jurisdiction of the Department 
of the Army (JA 465-478; Ad. Exs. 99A-99Q, set out at 
JA 481-519). In the appellants’ view, the primary issue 
is whether the land is leaseable as acquired or public land 
owned by the United States. Under the Secretary’s view, 


1 Appellants The California Company and Shell Oil Company hold 
under options to purchase Morgan’s and Strom’s interests. Morgan and 
Strom have agreed to share the benefits under their lease offers (JA 748-9, 
Fag. 2). 

2 Appellees McKenna and Nakasian claim under Wallis for services 
rendered to him (JA 749, Fdg. 2). 

3 Public land is leaseable under the Mineral Leasing Act of 1920, as 
amended (30 U.S.C. 181, et seq.). Acquired land, that is purchased land, 
is leaseable under the Mineral Leasing Act for Acquired Lands of August 
7, 1947, as amended (30 U.S.C. 351, et seq.). Barash v. Seaton, 103 U.S. 
App. D.C. 159, 160, 256 F. 2d 714, 715 (1958). 
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the issue is whether the United States owned the land by 
original title or by purchase. The Secretary disregarded 
the purchase from Jurgens, held that original title had 
never left the United States, and issued a public land lease 
to Wallis. A secondary issue is whether the descriptions in 
Morgan’s public land application identified the land. The 
Secretary ruled that they did not. 

Morgan was the first to file. On January 27, 1954, he filed 
two lease offers, each containing identical land descriptions 
embracing the land in suit and other land. One offer was on 
the acquired lands form, the other on the public lands form.* 

Four months after Morgan filed, Wallis, on June 2, 1954, 
top filed with five acquired land offers covering 826.31 acres 
of the same land embraced in Morgan’s offers (JA 749, 
Fdg. 3; Ad. Exs. 12, 14, 16, 18, 20, JA 79, 82, 84, 87, 89). 

The Land Office proceeded to process the acquired land 
offers. Wallis protested (February 2, 1955) against favor- 
able action on Morgan’s acquired land lease offer. The 
Land Office rejected the Wallis protest (April 26, 1955). 
Wallis appealed (May 20, 1955) to the Director of the 
Bureau of Land Management (JA 750, Fdg. 3; JA 98, 159, 
162). The appeal was briefed and submitted (JA 169, 187, 
189, 210, 215). After the acquired lands appeal had been 
pending about a year, Wallis filed an offer (March 8, 1955) 
on a public land lease form covering the subject land (JA 
750, Fdg. 3; JA 223). At about the same time (March 
26, 1956), Wallis filed a protest against the allowance of 


“Morgan made dual filings because under the administrative rulings an 
applicant at his peril must select the proper application form. These 
rulings hold that a lease offer is void if the form is for public land and 
the land is acquired, or vice versa. See The Texas Co., 61 I.D. 367, 371 
(1954). This Court cast doubt on the validity of this artificial distinction 
in Seaton v. Texas Company, 102 U.S. App. D.C. 171, 256 F. 2d 718, 
724 (1958), but the Secretary still adheres to it. Duncan Miller, A-28267 
(Gower’s Fed. Service SO-1960-53); Gale Thomas, A-28357 (Gower’s 
Fed. Service SO-1960-75). See JA 749, Fdg. 3. 
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Morgan’s public land offer which had been filed two years 
before Wallis’ (JA 750, Fdg. 3). 

Strom filed offers on public land lease forms on July 10, 
1956, and October 16, 1956. Later he filed offers on acquired 
land lease forms on September 25, 1957 (JA 752, Fdg. 4). 

Shortly after Wallis filed his public land application, the 
Director of the Bureau of Land Management issued an 
opinion (June 7, 1956) holding that original title to the 
subject land was in the United States, not Louisiana, and 
that therefore, it was public land. He made no reference 
to the Government’s purchase from Jurgens (JA 245-86). 
Because the parties had never been afforded an opportunity 
to respond to many new issues raised sua sponte by his 
opinion, the Director allowed 30 days in which to show cause 
on the public land point and other matters (JA 750, Fdg. 3; 
JA 285-6). 

A year later (June 5, 1957), the Director ordered the 
rejection of the acquired lands lease offers, the rejection of 
Morgan’s public land offer as to the land in suit and ap- 
proval of Wallis’ public land offer (JA 750, Fdg. 3; JA 
407-15). 

Morgan appealed to the Secretary and, with respect to 
the acquired land, invoked the Secretary’s supervisory 
jurisdiction on the ground that there never had been a 
determination of the appeal on the acquired land lease offers 
(JA 750-51, Fdg. 3; JA 416, 465-6). Wallis and Strom 
similarly invoked the Secretary’s supervisory jurisdiction 
(JA 750-51, Fdg. 3; JA 425-7, 581). 

The Secretary assumed supervisory jurisdiction. He said 
he could find no ‘‘obvious error’’ in the Director’s determi- 
nation that the land was public (65 I.D. 372; JA 605). He 
concluded, ‘‘In these circumstances, I see no reason to 
disturb the Director’s finding that the lands involved are 
leaseable under the Mineral Leasing Act of 1920, as 


5 


amended, and not under the Mineral Leasing Act for Ac- 
quired Lands.’’ The Secretary rejected all of the acquired 
lands offers but did not deal with the federal title by pur- 
chase from Jurgens (65 I.D. 372; JA 605-6). 

The Secretary held that the land descriptions in Morgan’s | 


public land offer did not identify the land while those in 
Wallis’ public land lease offer were sufficient. The Secre- 
tary ruled that Strom’s description adequately identified — 
the land, but that he was junior to Wallis (JA 751, Fdg. 
3; JA 606-615). The Secretary affirmed rejection of Mor- 
gan’s public land offer. A public land lease effective Jann-_ 
ary 1, 1959 was issued to Wallis (JA 752, Fdg. 4). 
—Appellants brought this suit. The case came on for hear- 
ing on cross motions for summary judgment resting on a 
stipulation of the administrative record and exhibits (JA 
61-746A). The court entered findings of fact and conclu- 
sions of law and judgment dismissing the action with preju- 
dice (JA 748-752). This appeal followed. 


Statutes and Regulations Involved 


Pertinent portions of the Mineral Leasing Act for Ac- 
quired Lands of August 7, 1947, c. 513, 61 Stat. 913 (30 
U.S.C. 351, et seg.) read as follows: 


Sec. 2 (30 U.S.C. 351) ‘** * * As used in this chapter 
* * * “Acquired lands’ or ‘lands acquired by the United 
States’ include all lands heretofore or hereafter ac- 
quired by the United States to which the ‘mineral 
leasing laws’ have not been extended, * * *.’’ 

Sec. 3 (30 U.S.C. 352) ‘‘* * * all deposits of * * ° oil, 
* * * gas, * * * which are owned or may hereafter be 
acquired by the United States * * * [exceptions not 
material here] may be leased by the Secretary under 
the same conditions as contained in the leasing pro- 
visions of the mineral leasing laws, subject to the pro- 
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visions hereof. * * * No mineral deposit covered by this 
section shall be leased except with the consent of the 
head of the executive department, independent estab- 
lishment, or instrumentality having jurisdiction over 
the lands containing such deposit, or holding a mort- 
gage or deed of trust secured by such lands which is 
unsatisfied of record, and subject to such conditions 
as that official may prescribe to insure the adequate 
utilization of the lands for the primary purposes for 
which they have been acquired or are being adminis- 
tered: * * *.”’ 


Pertinent portions of section 17 of the Mineral Leasing 
Act of February 25, 1920, c. 85, 41 Stat. 437, 443, as amended 
by section 3 of the Act of August 8, 1946, c. 916, 60 Stat. 
951 (30 U.S.C. 226), provide: 


«<* * © When the lands to be leased are not within any 
known geological structure of a producing oil or gas 
field, the person first making application for the lease 
who is qualified to hold a lease under this Act shall be 
entitled to a lease of such lands without competitive 
bidding. * * *.”’ 


Pertinent excerpts from the Department of the Interior’s 
regulations are set out below. 


43 CFR 192.42(d)(1953 supp.) (public land) 


‘(d) * * * Each offer must describe the lands by legal 
subdivision, section, township, and range, if the lands 
are surveyed, and/if not surveyed, Ay a metes and 
bounds description£onnected with a corner of the public 
land surveys by course and distance/and must cover 


ee @9) 
. 


only lands entirely within a six-mile square) 
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43 CFR 192.42(g)(1953 supp.) (public land) 


““(¢) An offer will be rejected and returned to the 
offeror, and it will confer no priority if it is not com- 
pleted in accordance with the regulations in Parts 191 
and 192 and the instructions printed on the lease form. 


e@ @ 9) 


43 CFR 200.5(a)(2)(1949 ed.) (acquired land) 


‘“(a) * * * each application for a lease or permit must 
contain * * * (2) a complete and accurate description 
of the lands for which a lease or permit is desired. 
If surveyed according to the governmental ‘rectangular 
system,’ legal subdivisions should be used in the de- 
scription; otherwise tes and bounds connected 
with a corner of the public surveys by courses and 
distances, by lot numbers with reference to the appro- 
priate recorded plat or map, or by any other method 
of description best suited to identify the lands most 
clearly and accurately. The description should, if prac- 
ticable, refer to (i) the administrative unit or project 
of which the land is a part, the purpose for which the 
land was acquired by the United States, and the name 
of the governmental body having jurisdiction over the 
lands, (ii) the name of the persons who conveyed the 
lands to the United States, (iii) the date of such con- 
veyance, and the place, liber and page number of its 
official recordation.”’ 


Public land lease form (Form 4-1158, Fourth Edition 
(September 1953) 


General Instruction 9. ‘‘The offer will be rejected 
and returned to the offeror and will afford the applicant 
no priority if: (a) The land description is insufficient 
to identify the lands * * *,”’ 
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Special Instruction, Item 2. ‘‘* * * The lands re- 
quested * * * should be described * ° ° if unsurveyed, 
by metes and bounds connected by courses and distance 
with some corner of the public land survey. Where 
possible the approximate legal subdivision of unsur- 
veyed lands should be stated.’’ 


Statement of Points 
The district court erred: 


1. In holding and finding, on the basis of the administra- 
tive record, that there was substantial evidence to support 
the action of the Secretary of the Interior in rejecting Mor- 
gan’s and Strom’s lease offers and in granting Wallis’ 
public land lease offer, and that the actions of the Secretary 
were not arbitrary, capricious and unlawful. 

2. In failing to hold, on the basis of the administrative 
record, that the action of the Secretary in issuing a public 
land lease to Wallis and in rejecting Morgan’s and Strom’s 
lease offers was not supported by the administrative record 
and was arbitrary, capricious and unlawful. 

3. In failing to hold and find (a) that there was no evi- 
dence in the administrative record to support the Secere- 
tary’s decision that the land was public, and (b) that there 
was substantial evidence in the administrative record to 
establish that the land was- acquired. 

4. In failing to hold, on the basis of the administrative 
record and as a matter of law, that the Secretary was em- 
powered to lease the land in suit only as acquired land 
under the Mineral Leasing Act for Acquired Lands and 
not as public land, and in failing to hold and find, on the 
basis of the administrative record (a) that the land in suit 
was accretion to land purchased by the United States with 
title approved by the Attorney General, (b) that the land 
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in suit was under the jurisdiction of and administered by 
the Department of the Army since 1903, (c) that the land 
in suit was administered by the Department of the Interior 
as acquired land for purposes of granting an easement to 
slant drill wells and for related surface uses, and (d) that 
other accretion to the land purchased by the United States, 
contiguous to and indistinguishable from the land in suit, 
was leased by the United States as acquired land prior to 
and at the time Morgan’s lease offers were filed. 

5. In failing to hold, on the basis of the administrative 
record and as a matter of law, that regardless of whether 
the land is leaseable as acquired or as public land, Morgan 
is entitled to a lease as the first offeror who qualified under 
the statute. 

6. In failing to hold and find, on the basis of the admin- 
istrative record and as a matter of law, (a) that Morgan’s 
descriptions identified the land, and (b) that the absence of 
words, in Morgan’s public land lease offer, connecting the 
metes and bounds descriptions to a public land survey 
corner is not ground for rejection with loss of priority. 

7. In failing to hold and find, on the basis of the admin- 
istrative record and as a matter of law, that if Morgan’s 
descriptions do not identify the land neither do Wallis’ 
descriptions and therefore, Strom is entitled to a lease as 
the first qualified offeror. 

8. In entering judgment dismissing the complaint. 


Summary of Argument 


I 


This case involves two main issues,—one, whether the 
land in suit must be leased as acquired land or as public 
land,—the other concerns the sufficiency of the land descrip- 
tions in the public land lease applications. No issue is 
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present with respect to the descriptions in the acquired 
land lease applications, which fall under regulations mate- 
rially different from those for public land. 

The statutes governing the leasing of lands owned by the 
United States, both acquired and public, provide that ‘‘the 
person first making application for the lease who is quali- 
fied to hold a lease under this Act shall be entitled to a 
lease of such lands * * *.’’ Mineral Leasing Act of 1920, 30 
U.S.C. 226; Mineral Leasing Act for Acquired Lands, 30 
U.S.C. 352. There is no difference in leasing between the 
two statutes except that the Mineral Leasing Act for Ac- 
quired Lands mandatorily requires that before the Secre- 
tary may lease he must obtain the consent of the head of 
the department having jurisdiction over the land (infra, 
pp. 15-16). 

The land in suit is leaseable only as acquired. It is ac- 
cretion to land purchased for War Department use by 
the United States from Jurgens in 1903 with title approved 
by the Attorney General (infra, pp. 16-17). Ever since 1903 
it has been administered as acquired land under the juris- 
diction of the Department of the Army for river contro] 
purposes (infra, pp. 17-19). 

Prior to and at the time Morgan filed his lease offers, the 
Department of the Interior recognized and leased as ac- 
quired, the land purchased from Jurgens and accretions 
to the land, contiguous to and indistinguishable from the 
land in suit, also accreted to the Jurgens purchase (infra, 
pp. 19-20). 


The Secretary undertook to convert the land from ‘‘ac- 
quired’’ to ‘‘public’’, by going behind the Attorney Gen- 
eral’s opinion and determining for himself that Jurgens 
never had title, on the theory that original title to the lands 
had never left the United States. The Secretary’s action 
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exceeds his powers. He has no authority to go back of the 
Attorney’s General’s opinion approving title. The leasing 
of purchased land owned by the United States does not 
depend on the shifting views various Secretaries of the 
Interior may take of the title of the Government’s grantor. 
Jurisdiction and administration of purchased land by an- 
other department for governmental purposes control the 
form of the lease (infra, pp. 20-21). 

As shown by the language and legislative history of the 
Mineral Leasing Act for Acquired Lands, purchased land 
under the jurisdiction of another department may not be 
leased without ‘‘the consent of the head of the executive 
department, * * * having jurisdiction over the lands * * * 
and subject to such conditions as that official may pre- 
scribe to insure the adequate utilization of the lands for the 
primary purposes for which they have been acquired or 
are being administered: * * *’’ (infra, pp. 21-23). In this 
case, the Secretary of the Army, in the exercise of his 
jurisdiction over the land as acquired, imposed 17 condi- 
tions to his consent to leasing the land, all designed to 
protect the United States and to prevent interference with 
the administrative use of the land. By making his private 
determination of title, the Secretary of the Interior avoided 
these 17 conditions, frustrated the statute, defeated the pre- 
requisite of consent by the head of the department having 
jurisdiction over the purchased land and leased the land 
to Wallis free of any conditions under the Secretary of the 
Army’s control (infra, pp. 23-24). 


In any event, there is no evidence in the administrative 
record to support the Secretary’s conclusion that the land 
is public. He simply ruled he could find no ‘‘obvious error’”’ 
in his subordinate’s convoluted theory of title (infra, 
p. 25). 
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Assuming arguendo that the land in suit is leasable as 
public land, the description issue arises. The public land 
regulations call for a metes and bounds description of the 
land to be leased, connected with a public land survey cor- 
ner. Morgan was the first to file a public land lease applica- 
tion. The metes and bounds descriptions in his application 
identify the land. The Department of the Interior’s cadas- 
tral engineers, the experts on the subject, and the Land 
Office so found (infra, pp. 25-28), as did the Department of 
the Army, which transmitted maps to the Department of 
the Interior delimiting Morgan’s descriptions before Wallis 
filed his public land offer (infra, p. 28). The Bureau of 
Land Management found that Morgan’s metes and bounds 
description identified the land (infra, pp. 30-31), and the 
Bureau of Land Management and the Secretary of the 
Interior both found that the same words of description em- 
ployed in Morgan’s lease offers identified the same land 
for the purpose of granting a slant drill easement covering 
both the surface and the subsurface of the same 1,704 acres 
described in Morgan’s lease offer, including the land in suit 
(infra, pp. 28-30). 

There is no evidence in the administrative record to sup- 
port the Secretary’s conclusion that Morgan’s metes and 
bounds descriptions do not identify the land. The Secre- 
tary based his conclusion on a new map rule he devised, 
namely, that if a map is filed with a lease application the 
words of description cannot be tested by any other map. 
Morgan did not depict his metes and bounds description 
on the map accompanying his offer. That map was a copy 
of the 1898 federal acquisition map showing the Jurgens 
sections, on which the Department of the Army’s purchase 
was based. It was not intended to show current topography, 
but Morgan’s words of description reflected 1951 topog- 
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raphy contrasted to Wallis’ 1940 topography, and before 
Wallis filed there were several maps before the Secretary 
on which Morgan’s metes and bounds descriptions were 
delimited (infra, pp. 31-33). 

The Secretary’s new map rule is without legal support. 
There is no requirement in the regulations that a map ac- 
company a lease application. The practice of the Depart- 
ment is to permit applicants to furnish maps or additional 
description data to aid in the location of land, without loss 
of priority, regardless of whether a map accompanied the 
application (infra, pp. 33-34). The words of description 
control. The map is merely a visual depiction of the words 
of description. If the words do not identify the land, the 
map cannot (infra, pp. 34-35). The map rule announced by 
the Seeretary has never before been uttered and has never 
since been followed (imfra, pp. 35-36). 

The public land description regulation calls for a metes 
and bounds description of unsurveyed land ‘‘connected 
with a corner of the public land surveys by course and dis- 
tance * * *.’? Morgan did not use words of connection. 
Wallis did. Words of connection in this case serve no 
purpose. The Secretary concedes that it is the metes and 
bounds descriptions which identify the land not the words 
of connection. His assertion that the words of connection 
were administrative aids has no application here, since the 
land was identified and Morgan’s lease offer properly 
posted before Wallis made any filing whatsoever (infra, 
pp. 36-39). 

The Secretary has no power to strip Morgan of his stat- 
utory priority because of the omission of words of con- 
nection. A prime objective of the public land laws, from 
the beginning, was to protect the first filer. This same ob- 
jective was carried forward into the mineral leasing laws. 
Commencing with the Mineral Leasing Act of 1920, the 
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Secretary consistently honored the statutory priority of 
the first filer. Where there was a failure to comply with 
the regulations the applicant was afforded an opportunity 
to correct or amend his application without loss of priority 
to a lease (infra, pp. 39-41). 

The legislative history of the 1935 amendment to the 
Mineral Leasing Act of 1920 emphasizes the Congressional 
intent and the administrative practice to protect the first 
filer from the ‘‘sooner”’ or top filer (infra, pp. 41-42). Com- 
mencing about 1948, the Department abandoned the policy 
of protecting the statutory priority of the person first mak- 
ing application and substituted the principle that the per- 
son filing the most perfect application should receive the 
lease. In effect, the Secretary has read the minutiae of his 
regulations into the statute and given them the same weight 
as the statutory qualifications imposed by Congress. This 
has opened the door to land sharks, sooners, and top filers 
who search out errors or omissions in the applications of 
the first filers and reap the reward of their labors. The 
result has been multiple applications on the same land and 
increased litigation before the courts. The Secretary has 
no power to deprive Morgan of the right to a lease bestowed 
by Congress, for a harmless, meaningless irregularity relat- 
ing to the connection to a public land survey corner (infra, 
pp. 42-46). 


IIT 


Strom is entitled to a lease if Morgan is not. If Morgan’s 
metes and bounds descriptions do not identify the land, then 
Wallis’ do not, since Wallis’ basic points of beginning and 
references are calls to the same Jurgens’ section lines and 
corners which the Secretary held could not be found on the 
ground and were nonexistent. Strom did not use Jurgens’ 
sections or corners and there is no question of any kind 
about his descriptions (infra, pp. 46-48), 
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If connection to a public land survey corner is necessary, 
Wallis did not connect. Wallis used words of connection 
to the Connelly (public land survey) corner. To make a 
connection, the position of both Connelly’s corner and 
Jurgens’ corners must be locatable. According to the Sec- 
retary, Jurgens’ corners ‘‘cannot be found upon the 
ground”’ and are nonexistent. He also found that Connelly’s 
corner is nonexistent. Further, its position is not locatable 
and the Department has known this since 1875 when the fact 
was reported by an official surveyor sent out explicitly to 
locate a Connelly line or corner (infra, pp. 48-52). It is 
undisputed that Strom is the only one who has connected 
his metes and bounds description to a public land survey 
corner locatable on the ground. It follows that, if the stand- 
ards set by the Secretary for the purpose of eliminating 
Morgan are correct, they also eliminate Wallis, and Strom 
is entitled to a lease. 


ARGUMENT 


The statute governing the leasing of lands owned by the 
United States, both acquired and public, provides that ‘‘the 
person first making application for the lease who is quali- 
fied to hold a lease under this Act shall be entitled to a lease 
of such lands * * *.”? Mineral Leasing Act of February 25, 
1920, c. 85, sec. 17, 41 Stat. 443, as amended, 30 U.S.C. 226; 
Mineral Leasing Act for Acquired Lands of August 7, 1947, 
ce. 513, 61 Stat. 913 (30 U.S.C. 352). There is no difference 
in leasing between the two statutes except that the Mineral 
Leasing Act for Acquired Lands mandatorily requires that 
before the Secretary may lease he must obtain the consent 
of the head of the department having jurisdiction over the 
land. Congress has fixed the qualifications—the applicant 
must be a citzen (30 U.S.C. 181) and may not hold more than 
the allowable acreage under leases or lease offers (30 U.S.C. 
184). The same qualifications hold for acquired land. 30 
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U.S.C. 352; Barash v. Seaton, 103 U.S. App. D.C. 159, 256 
F. 2d 714, 715, fn. 4 (1958). 

Morgan was the first filer and fulfilled all statutory quali- 
fications. He was entitled to alease. Nevertheless, the Sec- 
retary denied him a lease and conferred it on a top filer. 
This the Secretary accomplished by charging Morgan with 
failure to satisfy the land description regulations applicable 
to his public land lease offer. The description issue is not 
present with respect to Morgan’s acquired land offer. To 
eliminate the acquired land offer the Secretary assumed 
the power to determine for himself that Jurgens, the Gov- 
ernment’s grantor, never had title on the theory that orig- 
inal title to the lands had never left the United States. In 
this fashion he purported to remove the land from the scope 
of the Mineral Leasing Act for Acquired Lands which re- 
quired him to lease as acquired, purchased land under the 
jurisdiction of another department and only with the con- 
sent of that department. 

It is the appellants’ position that the lands in suit are 
leaseable as acquired lands owned by the United States and 
that Morgan, as first qualified filer, is entitled to a lease. 


I. The lands in suit are leaseable as acquired lands 


The administrative record establishes that the lands in 
suit are accretions to lands purchased for War Department 
use by the United States from George Jurgens by deed dated 
July 8, 1903, and that ever since 1903 those lands have been 
administered as acquired lands under the jurisdiction of 
the Department of the Army for river control purposes. 


A. Title to the land is derived by purchase from Jurgens. 
The chain of title and a detailed review of the Government’s 
purchase from Jurgens are set out in Ad. Ex. 99, JA 470- 
76. Initially, the United States sought to obtain patents 
from Louisiana (Ad. Exs. 99J-K, JA 501-503), but the State 
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issued patents to Jurgens (Ad. Exs. 99B, -C, -D, JA 484, 
486, 488). The United States then recognized Jurgens as 
the owner, brought condemnation proceedings naming Jur- 
gens as a defendant (Ad. Ex. 99L, JA 504) and agreed with 
him as to the amount of compensation (Ad. Exs. 99M, -N, 
JA 510-12). After Jurgens conveyed the land to the United 
States in 1903 (Ad. Ex. 99A, JA 481), the Attorney General 
of the United States rendered a formal opinion in 1904 ap- 
proving Jurgens’ title (Ad. Ex. 99Q, JA 519). 


B. The lands in suit are accretion to the Jurgen’s land 
under the jurisdiction and administration of the Depart- 
ment of the Army. The Department of the Interior sub- 
mitted Morgan’s and Wallis’ acquired land lease offers to 
the Department of the Army to ascertain whether it would 
consent to the leasing. Such consent is mandatorily re- 
quired by law, only if the land is acquired and under the 
jurisdiction of another agency of the Government (30 U.S.C. 
352). (For full text see supra, p. 5.) The Corps of Engi- 
neers, at lease seven times, reported that the land in suit 
was acquired land under its jurisdiction and administration 
for river control purposes. Prior to and at the time Morgan 
filed his lease offers, the Department of the Interior recog- 
nized and leased as acquired, the land purchased from Jur- 
gens and accretions to that land, contiguous to and indis- 
tinguishable from the land in suit, also accreted to the Jur- 
gens’ purchase. 


1. The Corps of Engineers exercised jurisdiction over 
and administered the lands as acquired. In 1955, as to the 
precise 826.87 acres in suit, the Corps of Engineers five 
times reported to the Land Office that the land ‘‘includes 
what is now accretion to lands acquired by the United 
States from George W. Jurgens.’’ (‘‘A’’ Ad. Exs. 39A- 
434, Answer to Question 1, JA 132, 141, 146, 150, 154.) 
To each report the Corps annexed a map showing the land 
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in suit in red as ‘‘AccreTion’’ (‘‘B’’ Ad. Exs. 39B-43B, JA 
134A, 142A, 146A, 150A, 1544). With each report, the Corps 
furnished the Department of the Interior with copies of 
the description in the 1903 deed from Jurgens to the United 
States and copies of the 1904 opinion of the Attorney 
General approving Jurgens’ title (JA 135, 138, 143, 147, 
151, 155). Each time the Corps reported that the land was 
acquired or administered under the rivers and harbor act, 
named the administrative project and otherwise made plain 
that the land was acquired land under its administration 
and jurisdiction (‘‘A’’ Ad. Exs. 39A-43A, Answers to Ques- 
tions 5-9, JA 133, 141, 146, 150, 154). Each time the Army 
advised that its consent to the leasing was subject to some 
17 conditions designed to prevent oil and gas operations 
from interfering with the administrative use of the land 
(“*D”? Ad. Exs. 39D-43D, JA 136-7, 143, 147, 151, 155). 
In a sixth report, the Corps of Engineers reported to 
the Department of the Interior that the 1,704 acres de- 
scribed in Morgan’s lease offers, which embrace the 826.87 
acres in suit, were ‘‘in part accretion to lands acquired by 
the United States from George Jurgens and in part lands 
claimed as accretion channelward from the jetties con- 
structed by the United States.”’ (Ad. Ex. 49A, Answer to 
Question 1, JA 166.) To this report the Corps annexed 
a map showing the relative locations of the land in suit 
and the land purchased from Jurgens, and identifying the 
land in suit as ‘‘Accretions in part to lands acquired by 
the United States from George Jurgens and in part to 
lands claimed channelward from Hast and West jetties 
constructed by the United States.’’ The map also dis- 
tinguished by separate color, land ‘‘Not under the juris- 
diction of the Corps of Engineers.’’ All of the subject 
land was shown as under the jurisdiction of the Corps 
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(Ad. Ex. 49D, JA 168A). The Corps furnished a copy 
of the description in the ‘‘acquisition deed’’ (JA 166) of 
July 8, 1903, from Jurgens to the United States (Ad. Ex. 
49B, JA 168). 

In a seventh report made in 1955, the Corps of Engineers 
had before it an application for an easement to drill slant 
wells and to use the surface of the same 1,704 acres de- 
scribed in Morgan’s lease offers, embracing the 826.87 
acres in suit (JA 666, 673). The description in the ease- 
ment application was identical to the one in Morgan’s lease 
offers. Accompanying the Corps’ report was a copy of 
the same map furnished in connection with the sixth re- 
port noted above on Morgan’s acquired land lease offer 
(Ad. Ex. 142B, JA 678A), a copy of the description in the 
1903 deed from Jurgens to the United States and a copy 
of the Attorney General’s 1904 opinion on Jurgens title 
(Ad. Ex. 142A, JA 678). 

2. The Department of the Interior recognized the Jurgens 
land and accretion to it, indistinguishable from the accreted 
land in suit, to be leaseable as acquired land. Prior to and 
at the time Morgan filed his acquired lands offer, it had 
been administratively established in the Department of 
the Interior that Jurgens’ land and accretion to it were 
leaseable as acquired. In 1952 the Department issued two 
acquired lands leases, one covering the land purchased from 
Jurgens and part of the accretions to that land (Lease BLM- 
A 015383, JA 720) and the other covering additional accre- 
tion to the Jurgens land (Lease BLM-A 017631, JA 733). 
The accretion in both 1952 leases was contiguous to and 
indistingnishable in kind from the land in suit, also accreted 
to the Jurgens purchase. In both instances the Department 
of the Interior requested the consent of the Department of 
the Army, a consent required only for acquired land. In 
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both instances the Secretary of the Army advised the Sec- 
retary of the Interior that the land was ‘‘acquired’’ and 
imposed conditions to his consent so as to prevent interfer- 
ence with the ‘‘ primary purposes for which the land was ac- 
quired.’’ (JA 739-41, 742-44.) In both instances the De- 
partment of the Army transmitted copies of the deed from 
Jurgens to the United States and the Attorney General’s 
opinion on title (JA 740, 743). Also, a map was transmitted 
showing the relative locations of land covered by the lease 
offer, the land acquired from Jurgens, and the land claimed 
by accretion (JA 746A). 

3. Wallis recognized the land as accretion to the Jurgens’ 
purchase. Wallis himself five times described the land in 
suit as ‘‘accretion, reliction or dereliction to land acquired 
from George Jurgens * * *.”? (JA 80, 82, 85, 87, 89-90.) 


C. The Mineral Leasing Act for Acquired Lands requires 
that the subject land be leased as acquired. Both the Bureau 
of Land Management and the Secretary of the Interior 
ignored the federal chain of title derived by purchase from 
Jurgens. They made no reference to the deed from Jurgens 
to the United States, to the Attorney General’s opinion ap- 
proving Jurgen’s title, to the Department of the Army’s 
long and continuing jurisdiction and administration of the 
land in suit as acquired land, or to the prior action of the 
Department of the Interior in leasing Jurgens’ land and 
accretions to Jurgens’ land as acquired. 

Similarly, the findings of the district court are silent on 
these facts, although such findings were requested by plain- 
tiffs. (See docket entry January 6, 1961, JA 5; the requested 
findings were not printed but are before the Court in the 
original record.) These facts are uncontroverted. They 
are highly material and critical to a correct decision. Find- 
ings concerning these uncontroverted facts cannot be recon- 
ciled with the judgment entered. Only by ignoring such facts 
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could the Secretary and the court below reach their conclu- 
sions.* Omitted facts result in erroneous judgments. 

The Secretary’s approach, affirmed by the court below, 
is in violation of the Mineral Leasing Act for Acquired 
Lands. It was not in the Secretary’s power to ignore the 
title by purchase and to hold that the United States had 
never divested itself of original title. The issue before him 
was whether the land was leaseable as acquired land or pub- 
lic land, not whether in his opinion the United States owned 
the land by original title or title by purchase. The answer 
is, that as a matter of law, purchased land under the juris- 
diction of another Department is leaseable only as acquired 
land. 


The Mineral Leasing Act for Acquired Lands was de- 
signed to remedy the situation arising out of the divided 
jurisdiction among the various departments of the Gov- 
ernment with respect to the leasing of oil and gas lands 


purchased for administrative purposes. The objective was 
to avoid a variety of leasing procedures among the several 
departments, by centralizing all mineral leasing authority 
in the Department of the Interior for all lands owned by 
the United States whether public or acquired. 

Section 2 of the Act (30 U.S.C. 351) defines ‘‘acquired 
lands’’ as those ‘‘to which the ‘mineral leasing laws’ have 
not been extended.’’*® Section 3 of the Act (30 U.S.C. 352) 


5 The findings below are not within the purview of the “clearly erro- 
neous” provisions of Rule 52(a), F.R. Civ. P. Findings on motions for 
summary judgment are unnecessary. At best they may be “helpful” to 
an appellate court. Gurley v. Wilson, 99 U.S. App. D.C. 336, 239 F. 2d 
958 (1956). Indeed, even if the findings below had been made following 
a trial de novo, this Court would be free to disregard them. Since the 
findings are based solely on documentary evidence, this Court is in as good 
a position as the court below to determine the facts. Dollar v. Land, 
87 U.S. App. D.C. 214, 184 F. 2d 245, 248-9 (1950), certiorari denied 
340 U.S. 884. 

6 The Mineral Leasing Act of 1920, as amended (30 U.S.C. 181, et seq.), 
ig the primary public land mineral leasing law. In 1941, the Attorney 


authorizes the leasing of ‘‘all * * * oil, [and] ** * gas* °° 
which are owned * * * by the United States and which are 
within the lands acquired by the United States* * *.’? The 
same section makes mandatory ‘‘the consent of the head of 
the executive department, * * * having jurisdiction over the 
lands * * * and subject to such conditions as that official may 
prescribe to insure the adequate utilization of the lands for 
the primary purposes for which they have been acquired 
or are being administered: * * °*.’’” 

In this case, the Secretary of the Interior classified the 
land as public, strictly on the basis of his version of title as 
opposed to the Attorney General’s opinion. In the first 
place, he has no authority to go behind the Attorney Gen- 
eral’s opinion which ‘‘by law bind all executive depart- 
ments * * *.”? 37 Op. A.G. 98, 101(1933). 

In the second place, the Secretary gave no consideration 
whatsoever to the language, purpose, or intent of the Min- 
eral Leasing Act for Acquired Lands. The basic theme of 
that statute was that without the consent of the department 
or agency affected, the Secretary could not lease purchased 
land under the jurisdiction and administration of another 
department or lease acquired mineral deposits in land sub- 
ject to an unsatisfied mortgage held by a Government 
agency. S. Rept. No. 161, 80th Cong., 1st sess. (1947); H. 
Rept. No. 550, idem. If land is purchased for the construc- 
tion of dikes and jetties to control a river and is used and 
administered for that purpose for 50 years, that land is 
‘‘aequired’’ within the meaning of the statute. Leasing 
does not depend on the view a particular Secretary of the 
Interior may take of the title of the Government’s prede- 
cessor in title. If the land is purchased, or if a Government 


General held that statute did not extend to land purchased by the War 
Department for river and harbor projects and conferred no authority on 
the Secretary of the Interior to lease such land (40 Op. A.G. 9). 

7 Emphasis is supplied throughout this brief unless otherwise indicated. 
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agency holds an unsatisfied mortgage or deed of trust on 
the land, then jurisdiction and administrative use are the 
controlling factors. Any other construction would mean 
that a Secretary could lease purchased or mortgaged land 
for mineral purposes without regard to the administrative 
use and without the consent of the Department or agency 
affected. This would frustrate the statute and defeat the 
consent prerequisite of section 3 of the Act framed ‘‘to 
insure the adequate utilization of the lands for the primary 
purposes for which they have been acquired or are being 
administered * * *.’? (30 U.S.C. 352.) 

The statute uses the term ‘‘acquired’’ in a generic sense 
to include lands obtained by purchase, eminent domain, levy, 
foreclosure, devise, or any other method. The public land 
laws do not extend to any such lands. But, if the Secretary 
is right, he may decide unilaterally that the United States 
never parted with original title, and that the title of the 
mortgagor or judgment debtor or statutory violator is void, 
the Attorney General’s opinion on title to the contrary not- 
withstanding. In precisely this fashion the Secretary, in 
this case, has avoided the statutory mandate not to lease 
without the consent of the administering agency and on such 
conditions as it may impose. 

In this case, the Secretary of the Army, when called upon 
for his consent to Morgan’s and Wallis’ acquired land offers 
to lease, imposed some 17 conditions to his consent (e.g., Ad. 
Exs. 39D; 49C; JA 136, 168). These conditions, framed to 
prevent interference with the use for which the land in suit 
was acquired and administered, namely, river and harbor 
and flood control purposes, would hold the United States 
harmless from damages to the lessee’s property, would bar 
the location of wells in certain areas, would call for bonds 
and grant other protection to the United States. But the 
unilateral action of the Secretary of the Interior cut off the 
right to impose protective conditions. He went behind the 
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Attorney General’s opinion and 50 years of Army jurisdic- 
tion and administration to adopt his subordinate’s con- 
voluted view of original title because he could find no ‘‘ obvi- 
ous error.’’ In this fashion he purported to convert pur- 
chased land into public land. By this ‘‘bootstrap’’ opera- 
tion, he undertook to remove the land from the scope of the 
Mineral Leasing Act for Acquired Lands, obliging him to 
call upon the Secretary of the Army for his consent to the 
Wallis lease. He issued the lease to Wallis free of any con- 
ditions under the Secretary of the Army’s control. Not 
even as a matter of comity did he inquire whether leasing 
to Wallis would interfere with the Army’s use of the land, 
although Army earlier had indicated 17 conditions to its 
consent (JA 136-7, 168). Thus, the Secretary of the In- 
terior defeated the mandatory purpose of the statutory re- 
quirement calling for ‘‘the consent of the head of the execu- 
tive department * * * having jurisdiction over the [acquired] 
lands * * * to insure the adequate utilization of the land for 
the primary purposes for which they * * * [were] acquired 
or * * * administered * * *’’ (30 U.S.C. 352). 

The action of the Secretary of the Interior is in defiance 
of the language and overriding intent of the statute. What 
Congress has denied, the Secretary of the Interior may not 
assume to himself by indirect means. The law is concerned 
that there be no disruption of administrative use and juris- 
diction over purchased land. It is not concerned with shift- 
ing title views of changing Secretaries, even if it be assumed 
arguendo that the Attorney General’s title opinion is wrong 
and the Secretary’s is right. Statutes should not be con- 
strued to open the door to administrative conflict and 
chaos. Someone must have the final word on title. Con- 
gress did not intend that land owned by the United States 
should be ‘‘acquired’’ for one purpose in one agency and 
‘“‘public’’ for another purpose in another agency. 
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D. There is no evidence in the administrative record to 
support the Secretary’s conclusion that the land is public. 
There is not one iota of evidence in the administrative rec- 
ord to support the conclusion that the land is public. The 
opinions of the Director, Bureau of Land Management (Ad. 
Exs. 63; 88; JA 245; 407) and the opinion of the Secretary 
(65 I.D. 369; JA 602) are the subject of judicial review. 
Opinions that the lands are public are not proof or evidence 
of any facts supporting the conclusion that the land is pub- 
lic. The administrative record is replete with evidence es- 
tablishing that the land is accretion to acquired land (see 
supra, pp. 17-20). The appellees should point to evidence in 
the administrative record to support the Secretary’s con- 
clusion that he could find no ‘‘obvious error’’ in the Di- 
rector’s holding that the land was public. Without support 
in the administrative record the Secretary’s action cannot 
stand. 


II. If the land in suit is leaseable as public land, Morgan is 
entitled to a lease as the first person to file who is qualified 


If the land is leaseable as acquired, the Court need go no 
further. The judgment below must be reversed and the case 
returned to the Secretary with instructions to reinstate 
Morgan’s acquired land offer and process it. There is no is- 
sue concerning the land descriptions in Morgan’s acquired 
land offer. The Secretary rejected the acquired land offers 
of all parties on his conclusion that the land was public (65 
ID. 372, JA 606). Under the Secretary’s view there was 
no occasion to consider the land descriptions in the acquired 
lands offers, and he did not consider or deal with them. The 
trial court so analyzed the Secretary’s opinion and in its 
findings confined the Secretary’s holdings on descriptions 
to the public land offers (Fdg. 3, (b)(c)(d); JA 751). It 
follows that the question of descriptions comes into play 
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only if the land is treated as public. Accordingly the dis- 
cussion under this heading is arguendo. 

The public land regulation called for a ‘‘metes and bounds 
description connected with a corner of the public land sur- 
veys by course and distance * * *’’ (48 CFR 192, 42(d) (1953 
supp.) ).§ Morgan did not use words connecting his metes 
and bounds descriptions to a public land survey corner. 
The Secretary denied Morgan a lease on the ground that 
Morgan’s public land metes and bounds description did not 
identify the land and was defective because the words of 
connection to a survey corner were omitted (65 I.D. 376, 
JA 611). The Secretary erred on both counts. 


A. Morgan’s metes and bounds descriptions identify the 
land. The descriptions in Morgan’s public land offer were 
by reference to the corners and lines of the land sections 
identified and numbered in the deed of July 8, 1903, from 
Jurgens to the United States, and by reference to physical 
features of topography near the time of filing, such as the 
shoreline, the bank of the pass, and the thread of the stream 
(JA 67-70). Accompanying the lease offer was a photostat 
of a map made under the direction of the Corps of Engi- 
neers in 1898, showing the location of the land sections the 
United States purchased from Jurgens (JA 70A). The 
original of this map was prepared by the United States in 
connection with its efforts to acquire the land and forwarded 
by the Secretary of War to the Attorney General with the 
request that the land designated on the map be condemned 
(JA 490-1). Certainly, it was appropriate for Morgan to 
annex to his lease offers copies of the same map used by the 


8 The acquired land description regulation, not involved here, is quite 
different. It does not call for a connection to a public land survey corner 
but simply required a description by any “method of description best 
suited to identify the lands most clearly and accurately” (43 CFR 
200.5(a) (2) (1949 ed.) ; for full text see supra p. 7). 
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United States to identify and locate the land it was buying 
from Jurgens. 

The words of description in the Morgan lease offers de- 
fined the accretion to the Jurgens’ land by metes and 
bounds. The calls, distances, and the references to physical 
features were obtained from a composite map showing Jur- 
gens’ sections and the latest topography (November 1951 
aerial photographs; see map JA 168A). The words fulfill 
the office of a description, namely to identify the land. From 
these words the lines can be located on the ground or marked 
out on any map showing the topography and the Jurgens’ 
sections. To the extent that expertise was involved, all 
agencies concerned concluded that Morgan’s metes and 
bounds descriptions identified the land. 


1. The Department’s cadastral engineers determined that 
the descriptions identified the land and the Land Office so 
held. The usual practice is to refer land descriptions to the 
Department’s Cadastral Engineers—the administrative ex- 
perts on the subject. The metes and bounds descriptions 
in Morgan’s public land offer and his acquired land offer 
are identical. The descriptions in Morgan’s acquired land 
offer were referred to and passed upon by the Cadastral 
Engineers. On the basis of their report, the Land Office re- 
jected Wallis’ protest that the descriptions in Morgan’s ac- 
quired land offer did not identify the land and in doing so 
ruled (April 26, 1955; JA 160-61) :° 


* * © it has been determined by the Engineering Divi- 
sion of this office that the lands can be identified from 
the descriptions given and further in reports from 


°The Corps of Engineers earlier (March 1, 1955) had reported “that 
a portion of the lands described in this [Morgan] application are included 
in [the Wallis acquired land applications]” (JA 108). In its reports on 
Wallis’ acquired land applications, the Corps five times reported (April 1, 
1955) that the Wallis area “overlaps a portion of the area covered in 
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the Office of the Chief of Engineers, Department of 
Army, in connection with the applications of the pro- 
testant, it is stated that the areas covered by the pro- 
estant’s [Wallis] applications 037435-037439, overlap a 
portion of the area described in [Morgan] 036376. From 
the foregoing it thus appears that the protest against 
the application as to identification of the lands from the 
descriptions given is without merit and is dismissed. 


This decision has never been set aside. 

2. The Corps of Engineers found that the descriptions 
identified the land. The Corps of Engineers consented to 
an acquired land lease to Morgan and in its report (July 1, 
1955) pointed out that the ‘‘areas described in this applica- 
tion are the same as the areas described’’ in the application 
for a permit to drill slant wells on and through, and to use 
the surface of, the same land. With its report, the Corps 
transmitted a map, based on 1951 topography, delimiting the 
areas described in the Morgan lease offers (JA 164; Map, 
JA 168A). The Corps had previously consented to the 
slant drill easement which employed the identical words of 
description to describe the same 1,704 acres covered in 
Morgan’s lease offer (see infra, p. 29). 

3. The Bureau of Land Management and the Secretary 
found that the descriptions identified the land for the pur- 
pose of granting a slant drill easement. As noted above, the 
application for an easement to drill slant wells described the 
same 1,704 acres covered by Morgan’s lease offers with the 
identical words used in Morgan’s lease offers (JA 666, 673, 


{Morgan’s acquired land application] * ® °,” and furnished five maps, 
prepared by the Corps. Each map outlined the location of the Wallis 
land and captions it “ACCRETION * * * Covered in [Morgan’s acquired 
land offer].” (Ad. Exs. 39-43; JA 130, 139, 144, 148, 152; Maps, “B” 
Ad. Exs. 39B-43B; JA 134A, 142A, 146A, 150A, 154A). To delimit 
Wallis’ land on a map and know that it was covered in Morgan’s descrip- 
tions, the Corps first had to identify the Morgan land. 
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reference to Ex. ‘‘A’’). The Department identified the 
application as an ‘‘A”’ or acquired lands matter (BLM-A 
039136; J.A 76-77, 674, 676). In response to the call of the 
Land Office, the Corps of Engineers reported (May 6, 1955) 
there was no objection to the slant well easement. With its 
report the Corps enclosed a map based on 1951 topography 
“‘showing the lands covered by this application and indicat- 
ing that these lands are also the subject of [Morgan’s] 
applications heretofore filed for oil and gas leases.’’ (Ad. 
Exs. 142, 142A; JA 674, 676-7, Map, JA 678A) On May 10, 
1955, the Land Office approved the slant well easement (JA 
679). 

Wallis recognized that approval of the descriptions in the 
slant well easement amounted to approval of the same metes 
and bounds descriptions in Morgan’s lease offer. To fore- 
stall approval, he attacked the easement and petitioned for 
its rescission asserting that ‘‘Since the sufficiency of the 
identical land description used in the ‘Permit to Drill Slant 
Wells’ was the subject of adversary proceedings between 
* * * [Morgan and Wallis] it was erroneous * * * to give 
official approval to such land description in the permit prior 
to the final adjudication of that point in the related adver- 
sary proceedings’’ (JA 682). 

The Bureau of Land Management rejected Wallis’ peti- 
tion (June 7, 1956, Ad. Ex. 63, JA 246-7, 286; modified June 
28, 1957, Ad. Ex. 147, JA 693-4). On appeal, the Secretary, 
three weeks after he rendered his decision under review, 
affirmed and sustained the slant drill easement explicitly 
recognizing that ‘‘these same lands were included within’’ 
Morgan’s lease offers’ (65 I.D. 417, September 19, 1958; 
JA 714). 

The administrative record thus establishes that Morgan’s 
metes and bounds descriptions enabled the Corps of Engi- 
neers to identify the land preliminary to granting its con- 
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sent to Morgan’s acquired land lease offer and to the slant 
drill easement, and permitted the Corps to furnish maps 
with 1951 topography defining the land to be leased and to 
be covered by the easement. The Land Office, the Bureau of 
Land Management and the Secretary of the Interior, all 
approved the easement of the same 1,704 acres of land de- 
scribed with the identical words employed in Morgan’s 
lease offers. 

The same words of description cannot be said to identify 
and not to identify the same land. There is no rational basis 
for the Secretary holding, almost simultaneously, that a 
metes and bounds description is sufficient to identify land for 
the purpose of granting an easement covering both the 
surface and subsurface,” but not sufficient to identify the 
same land for leasing. In one case as much as the other, 
identification of the land is requisite. The Secretary’s opin- 
ion under review is silent on this. The court below refused 
to make a finding that the Secretary by his decision of Sep- 
tember 19, 1958, held that Morgan’s metes and bounds de- 
scription identified the land for the purpose of granting 
the easement. (See Pl. Proposed Fdg. IV, filed January 6, 
1961, not printed, but in the record before the Court.) 

4. The Bureau of Land Management found that the de- 
scriptions identified the land. In its opinion of June 7, 1956, 
the Bureau of Land Management did not pass on the de- 
scriptions in Morgan’s acquired land lease offers in connec- 
tion with the description regulation for acquired lands. In 
considering the descriptions in Morgan’s public land offer, 
the Bureau noted that the Office of Cadastral Engineers was 


10 The slant drill permit granted “easements, rights and rights of way 
necessary to drill * ° © and operate slant wells ° * ° in, under and 
through the subsurface * * *° together with the right to construct and 
maintain thereupon all works, buildings, plants, waterways, roads, tele- 
graph and telephone lines, pipe lines, reservoirs, tanks, pumping stations, 
or other structures * ° °” related to oil and gas operations (JA 666). 
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of the opinion that the same descriptions in Morgan’s 
acquired land offer ‘‘were identifiable metes and bounds 
descriptions sufficient for one familiar with metes and 
bounds descriptions to identify the land * * *”’ (JA 276).™ 
A year later, in its opinion of June 5, 1957, the Bureau 
of Land Management modified its prior observation of 
Morgan’s public land offer to say that the description was 
“insufficient under the regulation, to identify the land’’ 
(JA 409). The text discloses that this seeming change 
in position did not rest on the ground that the metes and 
bounds descriptions were insufficient to identify the land, 
but on the omission of words connecting the metes and 
bounds descriptions to a survey corner called for by the 
regulation for public lands, but not by the regulation for 
acquired lands (JA 408-415). This accounts for the use 
of the phrase ‘‘insufficient under the regulation.’’ This 
qualification has nothing to do with acquired land. Even as 
to public land, as we shall see, words of connection are 
unnecessary to identification of the land (infra, pp. 36-39). 
5. There is no evidence in the administrative record to 
support the Secretary’s conclusion that Morgan’s metes 
and bounds descriptions do not identify the land. The basis 
for the Secretary’s ultimate conclusion that Morgan’s metes 
and bounds description in his public land lease application 
did not identify the land is elusive. The Secretary does not 
point to any defect in the words of description, such as a 
failure to close the bounds, or a break in the boundaries. 
Indeed, the Secretary admits that Morgan’s descriptions 


11 This comports with the rule of the Supreme Court that a grantee 
takes by his deed “only the lands described in it by metes and bounds, 
and with sufficient certainty to enable a person of reasonable skill to 
locate it * * °.” Jones v. Johnston, 18 How. 150, 155, 15 L. ed. 320, 323 


(1856). 


32 


reflect current topography,” and he concedes ‘‘that the 
land applied for by Morgan has been identified’? (65 LD. 
375; JA 609). The Secretary rested his conclusion on a new 
map rule he devised, namely, that if a map is filed with a 
lease application, the words of description cannot be tested 
by any other map.” 

The map accompanying Morgan’s public land offer did 
not outline the land described in the offer (JA 70A). It 
was a copy of the 1898 federal acquisition map, showing the 
Jurgens sections, on which Army’s purchase was based 
(supra, pp. 26-27). It obviously was not intended to show 
current topography, but only to show the Jurgens sections 
referred to in Morgan’s descriptions. However, the words 
of Morgan’s descriptions reflected 1951 topography (JA 
625) contrasted to Wallis’ 1940 topography (Ad. Ex. 124, 
JA 635). 

The Secretary concedes that the word descriptions in 
Morgan’s offer did identify the land with the aid of other 
maps (65 I.D. 374-5; JA 607-609). He emphasized that the 
map accompanying Morgan’s application ‘‘does not show 
the tracts applied for’’ (65 LD. 376; JA 610). Under his 
new rule he forbid himself to look at other maps and refused 
Morgan a lease because his words of description could not 
be traced on the particular 1898 federal acquisition map filed 
with the offer, although that map was not intended for any 
purpose except to show Jurgens’ section system. He treated 
that map as if it were the description itself, or an integral 
part of the description. There is no other explanation for 


12 “However, if Morgan’s descriptions are read in the light of existing 
topographic features, they apparently become more meaningful” (65 I.D. 
374; JA 607). 

13“Wallis argues that the [Morgan] descriptions are insufficient to 
identify the land because they refer to topographic features which cannot 
be located on the [Morgan] map. As Wallis points out ° ° ° the tracts 
Morgan has applied for cannot be located solely from the map he furnished 
with his application.” (65 ID. 374; JA 607). 
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the Secretary’s ambiguous observations. Thus he stated 
(65 I.D. 375; JA 609-610) : 


Although it is clear that the land applied for by Morgan 
has been identified * * *, it does not follow that the des- 
criptions in Morgan’s acquired lands and public land 
applications were sufficient to identify the land when 
they were filed. 


Therefore, Morgan’s public land application must be 
judged upon the basis of the description it contained 
when it was first filed. The topography of the land 
as shown on the 1898 map, which he submitted, has 
undergone great changes and there is no relation be- 
tween the lands shown on the map and the topographic 
items referred to by Morgan. * * *. 


In the final analysis, what the Secretary is saying is that 
valid metes and bounds descriptions which identify the land, 
permit its location on the ground, and are set out on maps, 
do not identify the land unless delimited on the particular 
map filed with the offer. This new map rule rests on a 
fiction. The Secretary in fact had before him maps showing 
the location of the Morgan land long before Wallis filed 
his public land lease offer and map (e.g., JA 678A (May 6, 
1955) ; JA 168A (July 1, 1955) ). Wallis had the advantage 
of those maps showing the Morgan land before he filed. The 
new map rule conceived by the Secretary serves no purpose 
except to make room for the top filer. It is arbitrary and 
without legal support. 

First, there is no requirement in the regulations that a 
map accompany the lease application. The metes and 
bounds description identifies the land (43 CFR 200.5(a) (2) 
(1949 ed.) ; 192.42(d) (1953 supp.)). In other words, if no 
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map is filed, the descriptions may be tested by any map. 
The practice of the Department is to permit lease offerors 
to furnish maps or additional description data to facilitate 
the location of land, without loss of priority and without 
regard to whether a map accompanied the offer. The Secre- 
tary’s Cadastral Engineers maintain a large collection of 
maps and aerial photographs, covering the area in suit as 
well as other parts of the United States, and regularly use 
them to locate land from words of description in lease 
offers, regardless of whether the lease offer is accompanied 
by a map. In the day to day dealings between the Depart- 
ment and the public, descriptions in lease offers are checked 
by persons of reasonable skill against plats, maps and acrial 
photographs in the Department, particularly in unsurveyed 
areas such as the one in suit. The Director, Bureau of Land 
Management, in this case made clear that it is the word 
descriptions in the lease offer which control, not the maps.** 


Second, the words of description control. A map showing 
the location of land is merely a visual depiction of the words 
of description. Without words, there can be no map loca- 
tion. The words, not the map, control. If the words of 
description identify the land, it is immaterial whether a 
map is ever filed, so far as identification is concerned. If 
the words do not identify the land, a map showing a perfect 
closure cannot overcome the deficiency in the written de- 
scription. A map used after the offer is filed as a visual 


14 In his opinion of June 5, 1957, he noted that the regulations do not 
require a map to be filed and observed that an offeror is not required 
to do more than the regulation demands. The Director went on to say 
(JA 411): 


However, he is at liberty to make and file a plat or to outline the 
area applied for on a map prepared by someone else if he wishes 
to do so to supplement the description. But any such supplemental 
data is not the “description” required by the regulations and cannot 
be accepted in lieu thereof. Besides, such maps and plats may contain 
errors and they are not made the basis for filing by the law * * °. 
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aid to depict the description cannot affect the identification 
furnished by the written description. As pointed out by the 
Director in this case, such a map ‘‘is not the ‘description’ 
required by the regulations and cannot be accepted in lieu 
thereof’? (JA 411). 

The Secretary’s rule that maps not filed with the offer 
cannot be used is contrary to hornbook law of conveyancing. 
“But it is not necessary that a grant itself should contain 
such a description as, without the aid of extrinsic testimony, 
to ascertain precisely what is conveyed.’’ Blake v. Doherty, 
5 Wheat. 359, 362 (1820); Cox v. Hart, 145 U.S. 376, 389 
(1892). Only if land is unidentifiable from the words of 
a deed, aided by extrinsic evidence, will the courts declare 
a conveyance inoperative. And the courts are extremely 
liberal in construing descriptions to determine whether 
they identify the land. 16 Am. Jur., Deeds, secs. 260, 262. 
We have no need to invoke this liberal doctrine here. We 
mention it to emphasize how far afield the Secretary has 
gone in searching out a basis for destroying Morgan’s 
statutory right to a lease. Morgan’s descriptions do not 
require extrinsic evidence to explain their terms. Depic- 
tion of the description on any map showing the topography 
near the time of filing proves the words identify the land. 
The map is not a substitute for the words; it reflects them. 

Third, the Secretary’s rule was for this case only. No 
rule, prohibiting the use of any map but the one annexed 
to the entry or lease application, has ever been uttered in 
the 100 years of Land Office decisions before this case. 
And the Secretary’s new rule has not been repeated. In 
fact, the Secretary has since rejected an applicant who in- 
voked the Seeretary’s new map rule and held that the words 
of description in the lease offer must identify the land and 
that deficiencies in the word description could not be cured 
by maps accompanying the lease offer. Celia R. Kam- 
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merman, 66 I.D. 255, 260-1 (1959). In our view, this is 
a railroad excursion ticket rule—‘‘Good for this day and 
train only.’’ The rule was designed to destroy Morgan’s 
statutory priority as the only means of conferring the lease 
on Wallis. 


B. Connection to a public land survey corner is meaning- 
less. The public land regulation calls for a metes and 
bounds description of unsurveyed land ‘‘connected with a 
corner of the public land surveys by course and distance 
* * ©? (43 CFR 192.42(d) (1953 supp.)). No connection 
is demanded for acquired land (43 CFR 200.5(a) (2) (1949 
ed.)) (For full text see supra, pp. 6,7.) Morgan did not 
use words of connection in his public land offer. Wallis 
did. The Secretary held that Morgan’s omission was fatal 
(65 LD. 376; JA 611). 

We have two things here. A description of the land by 
metes and bounds, and words connecting that description 
to a survey corner. The objective of a description is identi- 
fication—to know where the land is located on the face of 
the earth. The Secretary agrees that it is the metes and 
bounds description which identifies, not the words of con- 
nection. He points out that the ‘‘propriety of the [metes 
and bounds] description is dependent upon its own ac- 
curacy and completeness.’’ He explains that ‘‘even if the 
courses and distances from the public land corner to the 
true point of beginning were inaccurate, the general rule 
is that natural and artificial monuments in the metes and 
bounds description would control over the [words of con- 
nection] * * *’’ (65 I.D. 378; JA 613, 614). In simple lan- 

ge this means forget about words of connection so far 
as identification is concerned. Proof of this is that if a lease 
form captioned ‘‘Acquired Land’? were used, even the 
Secretary concedes a metes and bounds description alone 
suffices. The Department had no difficulty in identifying 
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and locating contiguous land without words of connection. 
For example, there were no words of connection in the two 
acquired land leases of the Jurgens land and accretion 
thereto, contiguous to the land in suit (BLM-A 015383, 
BLM-A 017631; JA 720, 733). 

The Secretary realizes this. He rationalizes the connec- 
tion requirement on administrative grounds—‘‘aids the land 
office and other applicants in locating the land;’’ makes it 
“‘possible to approximate the site’’ of the metes and bounds 
areas; ‘‘it limits the location of the tracts applied for and 
facilitates their future identification” (65 I.D. 378; JA 613, 
614). These reasons do not fit in this case. So far as we 
know, this administrative aid theory never before has been 
given as justification for connection to a survey corner. 
The Secretary cites no precedent. The Director, Bureau of 
Land Management, stated connection of a metes and bounds 
description was needed in order to know ‘‘its exact posi- 
tion on the earth’? (JA 409). The Secretary could not ac- 
cept this view, since he knew that it was the metes and 
bounds, not the connection corner, which located the land 
on the face of the earth. Further, under the Director’s 
statement, the position for the survey corner would have 
to be locatable in order that the metes and bounds descrip- 
tion could be correlated to the survey corner. The survey 
corner used by Wallis was not locatable (infra, pp. 48-52). 

The Secretary, in his press to supply some reason for 
the words of connection in this case, goes out of his way 
to observe that if there had been words of connection by 
Morgan in his public land offer ‘‘to the same corner that 
Wallis used, an apparent conflict between their applications 
would at once have become evident without going beyond 
the confines of the applications’ (65 I.D. 378, n. 8; JA 613). 
This is sophistry. Wallis’ public land offer was not filed 
until two years after Morgan’s filing. No conflict between 
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public land offers was possible in that interval. Once 
Wallis’ public land offer was filed, it was promptly posted 
(March 13, 1956) on the same pages of the same tract 
book covering the same townships and ranges where 
Morgan’s public land offer, without words of connection, 
had been posted over two years earlier (January 19, 1954) 
(JA 71, 75, 158, 231). On the acquired land offers, no 
words of connection are called for and none was used. But 
the conflict was immediately apparent without words of 
connection and was so noted on the Department’s records. 
Wallis’ acquired land offers were posted on the acquired 
land records on August 9, 1954, on the lines immediately 
below those on which Morgan’s acquired land offer had been 
posted six months before on February 17, 1954, and the 
conflict was noted on Wallis’ filings (JA 74, 75, 76, 77, 
92-96). 

If the reasons given by the Secretary were correct, the 
most they would possibly mean is that if an offer contained 
a reference to a corner of the nearest surveyed township, 
a clerk in the Land Office might find it helpful in carrying 
out his duty to post the lease offer on the tract book at the 
head of the page for the nearest surveyed township, or to 
open a new page for the unsurveyed township. In this 


15 The Secretary’s administrative aid rationalization might make sense 
if the regulation called for connection to the nearest survey corner. The 
regulation does not make such a requirement. Even if connection is made 
to a corner in a remote surveyed township, it satisfies the regulation, but 
it is not used by the Land Office. The Land Office still posts in the sur- 
veyed township nearest the unsurveyed land. If necessary, it opens a new 
page for the unsurveyed township. This was done here. Thus, Strom 
connected to a corner six townships removed from the unsurveyed land. 
But, as the administrative record shows, the Strom offers were posted on 
the tract book for the same townships as Morgan and Wallis (Louisiana 
Tract Book, Vol. 51, pp. 203, 204, 209, not printed, but in original record 
before the Court—see JA index ii, JA 71). 

This connection requirement is a vestigial remainder from the days when 
applicants were required to describe unsurveyed land by approximate 
future sections—that is, what the section would be if it were surveyed. 
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case, we know the words of connection were not needed 
for such a purpose. As shown in the paragraph above, the 
administrative record establishes that the land was identi- 
fied and Morgan’s lease offer posted on the tract books of 
the nearest surveyed township on February 19, 1954, before 
Wallis made any filing whatsoever. The purpose of post- 
ing is to give public notice, and indeed, it was this posting 
which brought Morgan’s offer to the attention of prospec- 
tive top filers. Accordingly, in this case, on the basis of 
the Secretary’s own rationalization, words of connection 
are meaningless. 


C. The Secretary has no power to strip the statutory pri- 
ority from the first person filing the application who meets 
the statutory qualifications, for failure to connect the metes 
and bounds description to a public land corner. As noted 
above, Morgan was the first filer and fulfilled all the statu- 
tory qualifications. Accordingly, he met the statutory 


standard that ‘‘the person first making application for the 
lease who is qualified to hold a lease under this Act shall 
be entitled to a lease of such lands * * *’’ (30 U.S.C. 226). 
The call for connection of a metes and bounds description 
of unsurveyed land to a public land survey corner is not in 


the statute. It is imposed by regulation_for public land ila 


only. But this regulatory requirement is not the equivalent 
of a statutory qualification, and may not be arbitrarily used 
to deprive Morgan of his statutory priority. 


For this purpose, connection to the nearest survey corner was essential 
since the projected section could not be found, except by measuring from 
the survey corner. For that reason, the survey corner had to be locatable 
and marked on the ground. The requirement for description by reference 
to projected sections has been eliminated. Identification now must be by 
metes and bounds descriptions. Although the reason for connection has 
disappeared, the call for connection was carried forward in the regulation 
as to public land. This accounts for the Secretary’s obvious casting about 
for justification for words of connection where the land is otherwise 
identified by metes and bounds. 


700.5 
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Morgan’s metes and bounds descriptions are valid and 
identify the land for every purpose (supra, pp. 26-36). The 
omission of words of connection to a public land survey cor- 
ner is harmless, particularly where those words, if included, 
would have no meaning. To deprive Morgan of this statu- 
tory priority for such an omission is arbitrary and beyond 
the power of the Secretary. 

A prime objective of all public land entry laws is protec- 
tion of the first filer. The courts have deemed it offensive 
to right and justice to reward the ‘‘sooner,’’ or claim 
jamper, or top filer, who stands by watching for the acci- 
dental or technical mistakes of others in order to take ad- 
vantage of them. Taylor v. Brown, 5 Cranch 234, 255-6 
(1809) ; Cragin v. Powell, 128 U.S. 691, 700 (1888).%° This 
is confirmed by a review of the policy and history of the 
Mineral Leasing Act. 

When the United States changed from the mineral loca- 
tion system to leasing the public land, the principle of pro- 
tection to the first filer was continued. As originally en- 
acted, the Mineral Leasing Act of 1920 provided for permits 
with a preferential right to a lease if oil and gas were dis- 
covered (Act of February 25, 1920, c. 85, secs. 13, 14, 


16In Taylor v. Brown, cited in the text, the Supreme Court stated: 


The terms of the subsequent location prove that the locator con- 
sidered himself as comprehending Taylor's previous entry within his 
location * * *. He either did not mean to acquire the land within 
Taylor’s entry, or he is to be considered as a man watching for the 
accidental mistakes of others, and preparing to take advantage of 
them. What is gained at law by a person of this description, equity 
will not take from him; but it does not follow that equity will aid 
his views * * °. 

In the case at bar, Wallis had ample opportunity to study Morgan’s 
public land offer, filed two years before Wallis’. Wallis’ attorney con- 
fessed that he examined Morgan’s public land file at least twice before 
Wallis top dled on March 8, 1956 (JA 243): “The undersigned attorney 
for the protestant [Wallis] examined the Bureau’s file on protestee’s 
[Morgan’s public land] application on four different dates * * * to wit, 
on February 1 and 3 [1956] * * °.” 
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41 Stat. 437, 441, 441-2 (30 U.S.C. 221, 223)). Even though 
the statute did not provide that the first applicant should 
receive a permit, the Secretary carried forward into leasing 
the tested public land rule recognizing the first applicant, 
with the statutory qualifications, as entitled to a permit. 
Under the initial regulations issued in 1920 (Circular No. 
672, March 11, 1920, 47 L.D. 437), an applicant was not re- 
jected for an error or omission but was allowed to correct 
or amend his application without loss of priority. In other 
words, the statutory qualifications controlled, not the regu- 
lations. 

For example, where there was a failure to file a bond; or 
the application covered too many acres; or the acreage was 
not in sufficiently compact form; or the form of oath was not 
in accord with the regulation; or there was a failure to file 
a proper description of the land; or the fee tendered with 
the application was insufficient, the first filer was given a 
reasonable opportunity to correct errors and supply omis- 
sions to make his application satisfy the regulations, with- 
out loss of priority.’” 

In 1935, the Mineral Leasing Act was amended to elimi- 
nate prospecting permits. In lieu thereof, the amendment 
directed that the ‘‘person first making application * * * 
who is qualified to hold a lease under this Act * * * shall be 
entitled to a preference right over others to a lease’’ (Act 
of August 21, 1935, c. 599, sec. 1, 49 Stat. 674, 676). In his 
report to Congress, the Secretary criticized a proviso in the 
proposed legislation which conferred the preference right 
to a lease without competitive bidding. The Secretary ex- 
plained the need for protection from the ‘‘sooner’’ or top 


17 The authorities are cited in sequence with the examples above. Cir- 
cular No. 754, May 11, 1921, 48 L.D. 112; Helen F. Curns, 50 L.D. 353, 
354 (1924); Spindle Top Oil Assn. v. Downing, 48 L.D. 555, 556 (1922) ; 
Allen v. Pilcher, 51 L.D. 285, 286-7 (1925) ; Circular No. 1162, August 29, 
1928, 52 L.D. 483, 484; Wakefield v. Russell, 52 L.D. 409, 410 (1928) 
(filing fee) ; J. Sam Friedman, 50 L.D. 581, 583 (1924) (filing fee). 


filer. He stated, S. Rept. No. 1158, 74th Cong., 1st sess. 
1935, pp. 45: 


In particular it [the proviso] offers an invitation and 
encouragement to him who in public land parlance is 
called a ‘‘sooner.’’ Such an individual, for example, 
seeing a geologic party at work, may take advantage 
of his knowledge of their presence and hurriedly file 
application and substantially without expense or effort 
obtain a preference right, to the disadvantage of per- 
sons who are in good faith making expensive prelimi- 
nary investigations. If preference right is to be given 
to anyone it should be limited to those who by sub- 
stantial effort have acquired a claim to equitable con- 
sideration. 


The hearings show that language finally enacted was in- 
tended to shut out the ‘‘sooner.’’ Hearings before the 
Senate Committee on Public Lands and Surveys on S. 1772, 
74th Cong., 1st sess., April 28, 1935, p. 83. The legislators 
pointed out that the person who developed information 
about the land could protect himself by filing his lease ap- 
plication first. This was in accord with the long established 
principle of public land law that the reward goes to the filer 
who is first in time. And the Secretary continued to ad- 
minister the law on that basis. 

In 1946 the language of the Mineral Leasing Act was 
strengthened to read as it now does that ‘‘the person first 
making application for the lease who is qualified to hold a 
lease under this Act shall be entitled to a lease * * *’’ (Act 
of August 8, 1946, c. 916, sec. 3, 60 Stat. 951 (30 U.S.C. 226) ). 

Levert commencing about 1948, the Department 
aDandoned the time-honored policy of protecting the ‘‘per- 


son first making application’’ and substituted the principle 
that the person filing the most perfect application should 
receive the lease. The regulations were converted into de- 
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vices for trapping the unwary, the inexperienced, or the 
victim of inadvertent or accidental error. Under the new 
procedure, no corrections or modifications are permitted the 
first filer, without loss of priority. The statutory benefit of 
being first in time, has been destroyed by substituting, in 
effect, the phrase ‘‘most technically perfect application’’ 
for the statutory requirement of ‘‘the person first making 
application.”’ 

Thus, in each of the following examples, the first filer was 
rejected with loss of priority and the lease was awarded 
to a top filer: (1) The Land Office gave 30 days in which to 
complete a metes and bounds description. The Secretary 
would not honor this. H. ZL. Rath, 60 I.D. 225 (1948) ; ac- 
cord Margaret Prescott, 60 I.D. 341, 342 (1949); (2) The 
description covered 1,333.02 acres but rent was tendered 
on 1,280 acres. James des Autels, 60 I.D. 513, 514 (1951) ; 
(3) A lease expired on Sunday. The application for an ex- 
tension was filed on the first business day following. Mabel 
E. Hale, 61 I.D. 55, 57-58 (1952) ; (4) Two offers were filed 
for the same land. Neither was on an ‘‘official’’ form. The 
lease went to the top filer because his form was ‘‘apparently 
proper.’’? G. G. Stanford, 61 I.D. 232, 237 (1953) ; (5) The 
first offer embraced 31.11 acres over the allowable 2,560 
acres. The lease went to the top filer as ‘‘the person pre- 
senting the first acceptable application * * *.’’ J. L. Dougan, 
A-26774 (Gower’s Fed. Service SO-1954-43); (6) Six in- 
stead of seven copies of the lease application were filed by 
the first filer. Joseph M. Gross, BLM-A 040646 (Illinois) 
(Gower’s Fed. Service BLM-1956-61) ; (7) The rental ac- 
companying the lease offer was $609 instead of $630. B. E. 
Van Arsdale, Jr., Montana 04339 (Gower’s Fed. Service 
BLM-1957-51) ; (8) an application for an extension of a 
lease was timely filed but in the wrong field office of the 
Bureau of Land Management which held it beyond the 
expiration date before transmitting it to the correct office 
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in the same city. John Herbert Beycrs, Colorado 0321 
(Gower’s Fed. Service BLM-1957-155); see also William 
A. Black, Colorado 03010 (Gower’s Fed. Service BLM-1958- 
2); (9) The first application exceeded a six mile square by 
22.44 feet. Uranium King Corporation, Utah 025666 (Gow- 
ers Fed. Service BLM-1958-109) ; and (10) The description 
was tied to the corner of a survey before the survey was 
approved. The offer was rejected although prior to rejec- 
tion the survey had been approved without change in the 
survey corners. George Hall Douglas, Utah 022944 (Gower’s 
Fed. Service BLM-1958-111). 

The case at bar furnishes similar examples. Here, Wallis 
examined Morgan’s lease offers already on file (supra, p. 
40), then he top filed and promptly protested Morgan’s 
public land application on nonexistent or insubstantial ir- 
regularities, namely, that Morgan filed five copies of his 
lease offer but annexed only four copies of the descriptions 
and maps (all five were annexed) ; that the Morgan descrip- 
tions could not be located on the 1898 federal map (no one 
intended that they should be); and that the descriptions 
were not connected to a public land survey corner (when 
the connection, if made would be meaningless). (See Ad. 
Ex. 60, Wallis’ protest, JA 234-5.) 

These examples are typical. They illustrate how the Sec- 
retary has subverted the statute to defeat the first filer and 
favor the top filer or ‘‘sooner.’’ The Secretary has read the 
minutiae of his regulations into the statute. He has placed 
them on par with the statutory qualifications. He has 
thwarted the Congressional intent to protect the first filer. 
The Supreme Court has expressed impatience with the 
literal application of land laws to favor a top filer. El Paso 
Brick v. McKnight, 233 U.S. 250 (1914). In that case the 
Secretary canceled a mineral entry because the affidavit of 
posting was not before an officer residing in the land dis- 
trict as required by the statute. Referring to decisions of 
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the: Department permitting waiver of irregularities or 
curative action without loss of priority, the Supreme Court 
stated (idem, p. 258) : 


They [the decisions] accord with the policy of the land 
laws, under which the United States does not act as an 
ordinary proprietor seeking to sell real estate at the 
highest possible price, but offers it on liberal terms to 
encourage the citizen and to develop the country. The 
government does not deal at arm’s length with the 
settler or locator, and whenever it appears that there 
has been a compliance with the substantial requirements 
of the law, irregularities are waived or permission is 
given even on appeal, to cure them by supplemental 
proofs. 


This attitude on the part of the Secretary frustrates the 
intent of Congress and the public land laws to favor the 
applicant first in time. It runs counter to fairness and 
equity. Instead of protecting the first applicant qualified 
under the statute, it invites top filings. It encourages the 
land office shark to search the records for omissions or ir- 
regularities in the applications of the first filer, and rewards 
him with the fruits of the field work and research done by 
the first filer. It has resulted in multiple applications for 
the same land. The land shark files even when he cannot 
find an irregularity on the long shot that some subsequent 
decision may establish as error that which had theretofore 
been regarded as correct. The Secretary’s denial of the 
statutory objective has made the filing of lease offers an 
“i”? dotting and ‘‘t”’ crossing contest to determine which 
of the multiple applications is the most perfect. As this 
Court is aware, it has resulted in increased litigation because 
the statutory right of the first filer is no longer honored. 

The decent conduct of the public business requires the 
Secretary to call upon an offeror to correct an irregularity 
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within a time certain without loss of priority. This accords 
with the policy of public land law and the objective of 
Congress. But this was not the course pursued by the 
Secretary in this case. He cut off Morgan, the first filer, 
not because Morgan did not qualify under the statute, but 
because of an asserted irregularity under the regulations. 
He would permit no opportunity to correct a nonsubstantive 
deficiency (words of connection) except with loss of priority. 
In short, the Secretary has made a fetish of words. The 
Secretary’s action comes down to punishment for not fol- 
lowing the literal words of a regulation calling for words 
of connection for which the Secretary had no use.*® 

Morgan’s descriptions are valid and identify the land. He 
satisfied all statutory requirements and violated none. The 
Secretary has no power to defeat the statute by depriving _ 
Morgan of his statutory priority, for a harmless, meaning- 
less irregularity, relating to the connection to a public 
land survey corner. 


III. Strom is entitled to a lease if Morgan is not 


If the land is leaseable either as acquired or public 
land, Morgan is entitled to a lease as the first applicant who 
qualified under the statute. Morgan’s metes and bounds 
descriptions identify the land (swpra, pp. 26-36). No con- 
nection to a corner is needed for acquired land (43 CFR 
200.5(a) (2) (1949 ed.) ). The absence of words of connec- 
tion on Morgan’s public land lease offer is not ground for 
rejection with loss of the statutory priority conferred on the 
first person to file who is qualified (supra, pp. 39-46). 


18 We make this latter observation because by February 19, 1954, before 
Wallis had filed any offer, public notice of both of Morgan’s offers was 
posted on the tract book and oil and gas serial registers (JA 71, 74, 75, 
76, 77) and by April 26, 1955, almost a year before Wallis filed his 
public land offer (March 8, 1956) containing words of connection, the 
Cadastral Engineers, the Land Office, and the Corps of Engineers had 
identified and located the land Morgan applied for (supra, pp. 26-36). 
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A. If Morgan’s metes and bounds descriptions do not 
identify the land, neither do Wallis’. It is Strom’s position 
that if it be assumed that Morgan’s public land metes and 
bounds descriptions do not identify the land, then Wallis’ 
do not, since Wallis’ basic points of beginning and refer- 
ences are calls to the same Jurgens’ sections used by 
Morgan.”® 

Indeed, in two instances, Wallis, for the points of begin- 
ning of his metes and bounds descriptions, used the identical 
Jurgens’ corners Morgan used (compare Wallis Public 
Tract A (JA 225) and Acquired-037435 (JA 79), with Mor- 
gan Parcel I (JA 67); Wallis Public Tract B (JA 226) and 
Acquired-037436 (JA 82), with Morgan Parcel IV (JA 68) ). 
Wallis camouflages his top filing descriptions by running 
his courses and distances counterclockwise to Morgan’s 
(compare Wallis Public Tract A (JA 225) and Acquired- 
037435 (JA 79), with Morgan Parcel I (JA 67)); or by 
making two tracts out of one Morgan tract (compare Wallis 
Public Tracts A and C (JA 225, 226) and Acquired-037435, 
-037437 (JA 79, 84), all part of Morgan Parcel I (JA 67); 
Wallis Public Tracts D and E (JA 228), and Acquired- 
037436, -037439 (JA 82, 89), all part of Morgan Parcel V 
(JA 69)). Certainly, if the points of reference employed by 
Morgan did not identify the land the same points of refer- 
ence could not identify the same land for Wallis.*° 

Strom’s metes and bounds descriptions do not refer to 
the Jurgens’ section corners. The Secretary held those 


19 “Wallis described the parcels he applied for by reference to corners 
of the same unofficial [Jurgens] survey that Morgan used * * °” (65 
I.D. 377; JA 612). 

20 Wallis’ acquired land descriptions are defective for the additional 
reason that they gave no distances. The termination points of Wallis’ 
courses are intersections of what the Secretary, for purposes of destroying 
Morgan’s description, called the “nonexistent” Jurgens’ section lines (65 
I.D. 378; JA 614), and not any physical feature. According to the 
acquired land regulations courses without distances are not “complete and 
accurate” descriptions (43 CFR 200.5(a)(2) (1949 ed.)). 
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corners ‘‘cannot be found upon the ground nor can they be 
located by reference to the 1898 map * * *’’ (65 LD. 376; 
JA 610-11). He said the Jurgens’ section lines are ‘‘non- 
existent’’ (65 I.D. 378; JA 614). If, as the Secretary says, 
the corners Wallis used cannot be found on the ground and 
cannot be found by reference to the 1898 map by which the 
land was acquired, there is no way Wallis’ descriptions, 
either public or acquired, can identify the land or be de- 
picted onamap. Wallis’ ‘‘true’’ points of beginning for his 
metes and bounds description are Jurgens’ section corners, 
as are all of his major points of reference. Subtract Jur- 
gens’ ‘‘nonexistent”’ lines and Wallis has no descriptions. 
If the Secretary is correct, no surveyor armed with Wallis’ 
metes and bounds descriptions could locate the land. No 
cartographer could place the Jurgens’ sections on a map. 

As we see it, to confer a lease on Wallis, the Secretary 
abandoned his regulations to allow Wallis to substitute lines 
on an unofficial and unapproved map, for written metes and 
bounds descriptions. But the regulations call for metes and 
bonds descriptions to identify the land, not a map (see 
supra, pp. 31-36). The Secretary may not build an exclusive 
shelter from the regulations for Wallis and permit him to 
substitute a map for invalid metes and bounds descriptions. 
See Celia R. Kammerman, 66 I.D. 255, 260-261 (1960). 

If the Secretary correctly held Morgan’s metes and 
bounds were insufficient to identify the land, the Wallis’ 
were insufficient. If the Secretary correctly held that the 
Jurgens’ corners are not locatable on the ground, Wallis has 
not identified the land. There is no question concerning the 
validity of Strom’s descriptions (65 I-D. 378-379; JA 614). 
It follows that Strom is entitled to a lease. 


B. If connection to a survey corner is mandatory, Wallis 
did not connect and Strom is entitled to a lease. If it is 
assumed that the land is leaseable as public land, and if the 
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Secretary is correct in holding that it is mandatory to con- 
nect a metes and bounds description of public land to a 
public land survey corner, then there must be a connection 
to a corner locatable on the ground as distinguished from 
words of connection to a paper corner. Accordingly, Strom 
is entitled to a lease since the survey corner used by Wallis 
is not locatable on the ground, while Strom’s concededly is 
(65 I.D. 377; JA 613). Wallis’ use of words of connection 
did not satisfy the requirement of the regulation that the 
metes and bounds description be ‘‘connected with a corner 
of the public land surveys by course and distance * * *’’ 
(43 CFR 192.42(d) (1953 supp.) ). 

The Wallis lease offer recites that each of the metes and 
bounds descriptions is ‘‘connected’’ with a public land sur- 
vey corner (SE corner of sec. 3, T. 24S., R. 30 E.), as shown 
on the ‘‘official plat’’ of a survey by G. F. Connelly (herein 
referred to as the Connelly corner). Wallis has not con- 
nected those descriptions with Connelly’s corner as shown 
on the approved plat of survey (JA 664A). There is no way 
Wallis can sustain the transition from the Connelly survey 
corner to his metes and bounds descriptions. To translate 
Wallis’ written description onto a map, there must be placed 
on that map the relative positions of Connelly’s corner 
and the Jurgens’ corners. For this, both positions must be 
locatable on the ground. 


According to the Secretary, the Jurgens’ corners ‘‘cannot 
be found upon the ground’’; cannot ‘‘be located by refer- 
ence to the 1898 map’’; and are ‘‘nonexistent’’ (65 I.D. 
376, 378; JA 610-11, 614). The Connelly corner not only is 
nonexistent,” but its position is not locatable on the ground, 
nor can its position be re-established. The record before the 


21 The Secretary conceded that “There is no question but that the corner 
of the Connelly survey Wallis used as a point of connection is nonexistent 
on the ground.” (65 I.D. 377; JA 612). 
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Secretary is uncontroverted on this point, and the Depart- 
ment has known it since James L. Bradford, an official 
Government surveyor, so reported in 1875 when he was 
explicitly instructed to locate a Connelly township line as 
a point of reference for a survey of adjoining townships. 
The instructions reflect that it was then known that there 
were no markers of any Connelly line or corner and that it 
would be necessary to establish the position of a Connelly 
line or corner. The federal surveyor detailed his intense 
efforts to locate a point on the Connelly survey and reported 
there were no landmarks whereby the township line ‘‘or the 
lines of any of the subdivisions, or other township lines, 
might be even approximately identified’’ (Instructions, May 
13, 1875, Surveyor General to J. L. Bradford, JA 331; 
Bradford’s field notes, JA 333). 

Certainly, if an official surveyor on the ground 85 years 
ago could not locate the position of a single Connelly corner 
or line, the Secretary was in no position to hold that the 
Connelly corner used by Wallis is now locatable on the 
ground. 

The Secretary was forced to abandon the Connelly survey 
corner as a point of beginning. He held that the metes 
and bounds, standing alone, identify the land even if the sur- 
vey corner cannot be located, and even if the courses and 
distances of the line of connection to the survey corner are 
erroneous and lead to a Jurgens’ section corner which is 
‘nonexistent’? and ‘‘cannot be found upon the ground”’ 
(65 ID. 376, 378; JA 610-611, 614). This is a departure 
from the connection regulation. It says ‘‘connected’’ and 
is not satisfied by a recitation of words of connection. If a 
connection is necessary to identify the land, at least the 
position for the connection corner must be locatable on the 
face of the earth. Strom has connected to such a corner. 
If a connection is not necessary to identify, or if its omission 
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is a mere irregularity, it is surplusage and there is no dis- 
tinction between Wallis and Morgan. And Morgan is first. 


The Secretary’s opinion intermixes the issue of the posi- 
tion of the corner with that of monumentation to convey 
the impression that they are of a piece. Thus, the Secretary 
states the conflict as being between a tie to a monumented 
corner (Strom) and a tie to a corner, once surveyed, but 
nonexistent on the ground (Wallis) (65 LD. 377; JA 612- 
13). But, the comparison should be between two corners, 
the position for one locatable on the ground (Strom)— the 
position for the other not locatable (Wallis). Strom does 
not contend that the corner must be monumented. He does 
insist that its position must be locatable on the ground. 
Locatable means that a qualified surveyor, armed with 
Connelly’s 1836 plat and field notes and a surveyor’s instru- 
ments, would be able to locate the position of Connelly’s 
corner on the ground. Monumentation means the identifica- 
tion of the location of a corner by a physical marker or 
monument. 

The Secretary’s injection of ‘‘monuments’’ into his opin- 
ion emphasizes his unwillingness to deal with the issue of 
the position of the corner. The administrative record con- 
tains the uncontroverted report of a highly qualified, reg- 
istered, civil engineer experienced in the area in suit, who 
states that it is not possible to locate the position of the 
Connelly corner (Ad. Ex. 87, Jones Report, JA 394-403). 
It also contains the report of a federal surveyor who, in 
1875, reported that none of Connelly’s lines ‘‘might be 
even approximately identified’’ (supra, p. 50). 

What the Secretary did here was use the connection fea- 
ture as a contrived point of distinction between Morgan, 
the first filer, and Wallis, the top filer. But if the connection 
feature has validity, Strom is the only lease applicant who 
has connected to a public land survey corner locatable on 


the ground. If, as the Secretary held, connection is manda- 
tory for a lease of the unsurveyed public land, Strom is 
entitled to the lease. He is the only one who connected. 


Conclusion 


For the purpose of mineral leasing, the Secretary of 
the Interior must take the land and title as he finds it—in 
this case purchased land administered by the Secretary of 
the Army for river and flood control purposes. Congress 
did not empower the Secretary to interfere with the juris- 
diction and administration of other departments of the 
Government, overturn opinions on title by the Attorney 
General and substitute his theory of the source of the 
Government’s title. If the intent and objective of the 
Mineral Leasing Act for Acquired Lands is to be fulfilled, 
the land must be leased as acquired. 

If, arguendo, the land is leaseable as public, Morgan is 
entitled to the lease as the first person making application, 
qualified under the statute. The Secretary has no power 
to strip Morgan of his statutory right to a lease for a mean- 
ingless irregularity unrelated to his qualifications under 
the statute. If Wallis’ public land offer is tested by the 
standard applied by the Secretary to reject Morgan’s public 
land offer, then Wallis’ offer must be rejected and a lease 
issued to Strom. 

The judgment below should be reversed with instructions 
to enter a judgment directing the Secretary to cancel the 
Wallis lease (BLM-042017), and (a) if this Court deter- 
mines that the land must be leased as acquired, to reinstate 
the acquired land lease offers of Morgan, Wallis and Strom 
and to issue an appropriate oil and gas lease covering the 
subject land to Morgan as the first qualified applicant, if 
his application is otherwise regular and complete, or (b) 
in the alternative, if this Court determines that the land 


must be leased as public, to reinstate the public land lease 
offers of Morgan and Strom, and to issue an appropriate 
oil and gas lease covering the land in suit to Morgan as the 
first qualified applicant, if his application is otherwise 
regular and complete, or to Strom. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


Whether the decision of the Secretary of the Interior 
was arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law when it held: 


1. The lands leased to appellee Wallis were public lands 
of the United States leasable under the Mineral Leasing 
Act of 1920, rather than acquired lands leasable under the 
Mineral Leasing Act for Acquired Lands. 


2. The failure of appellant Morgan in his public land 
lease offer to connect his metes and bounds description to 
a corner of the public land survey was a fatal defect. 

3. The description contained in the appellant Morgan’s 
public land lease offer was not sufficient under the pertinent 
regulations to identify the land sought to be leased. 


4. The public land lease offer filed by appellee Wallis was 
sufficient to identify the lands sought to be leased and the 
public land survey corner used therein satisfied the regu- 


lations. 


1. The original decision of the Director of the Bureau of Land 
Management 

2. The second decision of the Director of the Bureau of Land 
Management 

3. The Secretary’s decision 


Argument: 
I. The decision of the Secretary that the lands involved are 

“public” lands rather than “acquired” lands is correct... . 

II. The Secretary has properly determined that Morgan’s 
public land application does not comply with the regulation 
requiring “a metes and bounds description connected with 

a corner of the public land surveys by course and dis- 

tance” — 

A. Morgan’s lease application did not connect the metes 
and bounds description of the land sought to be leased 
with a corner of the public land surveys 

B. The Secretary’s regulation has reasonable basis in 
fact 

C. Morgan’s arguments seeking to nullify the regulation 
lack merit 

D. Morgan’s metes and bounds description was also in- 
adequate 

. Appellant Strom’s attack on Wallis’ description lacks 
merit 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,367 


Henry S. Morcan, ET AL., APPELLANTS 
v. 


Stewart L. Upary, SEcRETARY OF THE INTERIOR, AND FLoyD 
A. WALLIS, ET AL., APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR STEWART L. UDALL, SECRETARY OF THE 
INTERIOR, APPELLEE 


QUESTION PRESENTED 


The district court did not write an opinion. Its findings 
of fact and conclusions of law made in granting the ap- 
pellees’ motions for summary judgment are found at Jt. 


App. 748-752. 
JURISDICTION 


This is an appeal from the judgment of the district court 
granting the appellees’ motion for summary judgment. 
The judgment was filed on February 20, 1961 (Jt. App. 
753). The notice of appeal was filed on April 14, 1961 (Jt. 
App. 754). The jurisdiction of the district court is alleged 
to be founded on Section 306, Title 11, of the District of 
Columbia Code. The jurisdiction of this Court is invoked 
under 28 U.S.C. sec. 1291. 


(1) 


STATEMENT 


This suit involves the rights of the parties to an oil and 
gas lease of government owned lands on the narrow banks 
at the mouth of the Mississippi River known as South- 
west Pass, Plaquemines Parish, Louisiana. It was brought 
against the appellee, Secretary of the Interior, by appel- 
lants to ‘‘review the action of the defendant in accordance 
with the provisions of Section 10 of the Administrative 
Procedure Act (5 U.S.C. 1009)’’; to declare and adjudge 
the oil and gas lease issued to appellee Wallis ‘‘was issued 
in violation of law and should be set aside and canceled’’; 
to direct the appellee Secretary of the Interior to cancel 
the oil and gas lease issued to appellee Wallis; to direct the 
appellee Secretary of the Interior to reinstate appellant 
Morgan’s acquired lands lease offer and public lands lease 
offer and to issue a lease or leases to Morgan ‘‘if his lease 
offers are otherwise regular and complete in all respects’’; 
in the alternative, to direct appellee Secretary of the In- 
terior to reinstate appellant Strom’s public lands lease of- 
fer and acquired lands lease offer and to issue a lease or 
leases to Strom ‘‘if the Strom offers are otherwise regu- 
lar and complete in all respects’’; in the additional alter- 
native, ‘‘and without waiving any rights’’ if the court con- 
cluded that the lease to appellee Wallis was validly issued, 
the appellee, Secretary of the Interior, was to be directed 
to reinstate the lease offers of appellants Morgan and Strom 
and issue leases ‘‘as the case may require to all lands not 
embraced’’ in the Wallis lease (Jt. App. 18-19). 

The original complaint was filed on behalf of appellant 
Morgan, alone (Jt. App. 762-771). Appellee Wallis filed a 
petition to intervene, which was granted (Jt. App. 755). An 
amended complaint was filed which, among other changes, 
included appellants Strom, California Company and Shell 
Oil Company, as additional parties plaintiff (Jt. App. 756). 
Appellees McKenna and Nakasian, claiming an interest in 
the lease issued to Wallis, were allowed to intervene as de- 
fendants (Jt. App. 758). 

The district court (Judge Holtzoff) denied appellants’ 
motion for a preliminary injunction, holding that the de- 
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cisions of the Secretary are presumptively correct and are 
not to be lightly set aside (Jt. App. 795-800). The district 
court held that ‘‘In order for one complaining of such a 
decision to secure a preliminary injunction staying the 
effectiveness of the decision pending its judicial review, 
there must be some showing of likelihood that the plaintiff 
will eventually prevail or, at least, there must be some show- 
ing of merit in his case. The plaintiffs in this action have 
failed to make such a showing’’ (Jt. App. 799). 
Subsequently, all parties to this suit filed motions for 
summary judgment (Jt. App. 61, 62, 63, 64, 738). The 
parties agreed on the contents of the administrative record 
before the Department of the Interior, and filed this record 
in the district court (Jt. App. 759-760). Based on this 
record, the district court (Judge Hart) granted the motion 
of the defendant Secretary of the Interior and the inter- 


1In opposition to the motion for preliminary injunction, the 
Secretary filed the affidavit of Norville E. Shearer, Chief, Cadastral 
Engineering Section, Eastern States Office, Bureau of Land Manage- 
ment (Jt. App. 789-794). Cf. footnote 3, infra, Mr. Shearer 
had held that position since November 1954. Mr. Shearer stated 
that he had examined the Morgan public lands application and 
acquired lands application which contain identical descriptions of 
six parcels of land. To assist in identification of the land, Mr. 
Shearer had also used the following materials: (1) the 1898 
Engineers map submitted with the applications, (2) the official 
plat of public land surveys executed by G.F. Connelly, and (3) 
the U. S. Geological Survey topographic quadrangle maps, “being 
official publications of the Department of the Interior” currently 
depicting the general vicinity at the mouth of Southwest Pass. 
The affidavit then states (Jt. App. 791): 


I find that I am unable to plot upon the maps at hand for 
record keeping purposes or to identify with any certainty the 
location and limit or extent of the described parcels, either 
singularly or collectively, although it appears probable, since 
certain topographic features are mentioned therein as well as 
the lines of a local but unofficial survey, that the parcels 
described may be identified by going upon the ground and 
making a survey, provided that the items of topography so 
noted in the descriptions are still discernible and are the same 
at the time of survey as they were at the time the application 
was filed. 


venors for summary judgment (Jt. App. 753). The dis- 
trict court held that, on the basis of the administrative 
record (Jt. App. 752) : 


a. There was substantial evidence to support the de- 
cision of the Secretary of the Interior rejecting Mor- 
gan’s applications and granting Wallis’ public lands 
applications. 

b. The Secretary of the Interior was not arbitrary 
or capricious in reaching that decision. 


The district court reviewed the administrative record 
and made the following findings (Jt. App. 748-752). The 
lease applications of Morgan and Strom conflict with each 
other as well as with those filed by Wallis (Jt. App. 748). 
Morgan and Strom have now agreed to share any benefits 
which may result to either from this litigation, and Shell 
Oil Company and the California Company claim rights un- 
der options to purchase the interests of Morgan and Strom 
(Jt. App. 748-749). Wallis was allowed to intervene to 
defend the lease issued to him, and McKenna and Nakasian, 
who claim rights derived from Wallis were also allowed to 
intervene (Jt. App. 749). Summarizing the history, of the 
ease, the Court found that on January 27, 1954, Morgan 
filed two offers for oil and gas leases on the same un- 
surveyed lands in Plaquemines Parish, Lousiana. One offer 
was made under the Mineral Leasing Act of 1920 (30 U.S.C. 
sec. 181 et seq.) on the basis that the lands are public lands 
of the United States. The other offer was made under the 
Mineral Leasing Act for Acquired Lands, (30 U.S.C. sec. 
351 et seq.) on the basis that the lands were acquired lands 
of the United States. ‘‘Morgan filed the two offers out 
of an abundance of caution since he was at the peril of 
knowing what kind of offer to file and because he ‘could 
not determine whether the lands were public or acquired 
lands’ ’’ (Jt. App. 749). 

On June 2, 1954, Wallis filed five lease offers under the 
Mineral Leasing Act for Acquired Lands totaling 826 acres 
which comprise a part of those lands described in Morgan’s 
lease offers (Jt. App. 749). Wallis filed a protest in Febru- 
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ary 1955 against the issuance of a lease based upon Mor- 
gan’s acquired lands lease offer. That protest was re- 
jected by the Superviser of the Eastern States Land Office 
in a decision dated April 26, 1955 (Jt. App. 750). Wallis 
took an appeal from that decision to the Director of the 
Bureau of Land Management. While that appeal was 
pending, Wallis filed a public lands lease offer for the same 
land on March 8, 1956, and shortly afterward filed a pro- 
test against-the allowance of Morgan’s public lands lease 
offer to the extent it was in conflict with his own. 


The district court found that the Director determined 
that all the lands in conflict were public lands and there- 
fore rejected both parties acquired lands applications. The 
Director also held that Morgan’s public land offer was de- 
fective and therefore subject to rejection to the extent that 
it was in conflict with Wallis’ application. The parties 
were given 30 days in which to show cause and to submit 
evidence and briefs, if they desired, why action should not 
be taken in accordance with his decision. The Director 
subsequently ruled that neither party had shown cause why 
the acquired lands offers should not be rejected, and closed 
those cases accordingly. He then held Morgan’s public land 
offer must be rejected because it did not comply with the 
regulations under the Mineral Leasing Act which required 
tha description to be tied to a corner of a public land sur- 
vey and that the description in the offer was insufficient 
under the regulations to identify the land Morgan sought 
to lease. He held Wallis’ offer was satisfactory in those 
respects. 

The district court found that Morgan appealed to the 
Secretary and later both he and Wallis requested that the 
Secretary exercise his supervisory authority over the re- 
jection of the acquired lands leases (Jt. App. 750-751). 
The Secretary decided that: (a) there was no obvious 
error in or reason to disturb the decision that the lands were 
public rather than acquired; (b) the description in Mor- 
gan’s public lands application was insufficient to identify 
the lands applied for; (c) the insufficiency of the description 
in Morgan’s public lands application prevented Morgan 


from earning a preference right to a lease as the first quali- 
fied applicant; and (d) since Morgan’s metes and bounds 
description in his public lands lease offer was not tied by 
course and distance to a corner of the public lands surveys, 
it failed to satisfy that requirement of the applicable regu- 
lation? (Jt. App. 751). The Secretary also held that the 
description in Wallis’ public land aplication was sufficient 
to identify the land and that it was tied to a public land 
survey corner. Accordingly, he affirmed the decision of the 
Director. 

Finally, the district court found that a mandatory re- 
quirement in the regulations of the Secretary of the In- 
terior is that metes and bounds descriptions in oil and gas 
lease offers for unsurveyed public lands be connected with 
a corner of the public land surveys by courses and dis- 
tances (Jt. App. 751). After further proceedings not ma- 
terial here, a lease was issued to Wallis (Jt. App. 752). 
Based on the above findings, the district court entered judg- 
ment for the Secretary (Jt. App. 753). 

The administrative decisions of the Secretary of the In- 
terior and the Director of the Bureau of Land Manage- 
ment, which the district court reviewed and affirmed in 
this case, are found at pages 602-615 and 245-286, 407-415, 
respectively, of the Joint Appendix. 


1. The original decision of the Director of the Bureau of 
Land Management2—The Director found, broadly speak- 


2 After Wallis filed his public lands application on March 8, 1956, 
using a connection to a corner in a public land survey, Morgan, on 
June 18, 1956, supplied the Department of the Interior a tie, using 
the same survey corner which Wallis had used (Jt. App. 287-291). 

3 The earlier decision of the Eastern States Office (Jt. App. 159- 
161) is concerned only with the priority between conflicting ac- 
quired lands applications which become immaterial in view of the 
administrative decision rejecting both. This initial decision on the 
acquired lands application is of collateral interest in that the fol- 
lowing excerpt is one basis of appellants’ argument that Morgan’s 
description was adequate to identify the land (Jt. App. 160-161) : 


As to the other contention by the protestant [Wallis] that 
the applicant [Morgan] failed to file a complete and accurate 
description of the lands desired for lease, it has been determined 
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ing, that the lands here involved came into existence since 
1850 ‘‘as a result of subterraneous upheavals plus accre- 
tions to the islets and mud lumps which were formed by 
this upheaval, accretions to the then mainland and existing 
islands, and to artificially constructed jetties and dikes’’ 
(Jt. App. 248). The Director held that the propositions 
ultimately governing this case are that the United States 
was the original proprietor of all lands within Louisiana 
by purchase from France and that, since United States v. 
Louisiana, 339 U.S. 699 (1950), decided that Louisiana did 
not own the bed of the marginal sea, the United States is 
the original proprietor of that bed (Jt. App. 248). As an 
incident to the transfer of local sovereignty, the beds of 
all inland navigable waters became property of the State, 
and riparian rights, if established, are governed by state 
law (Ibid.). The only method by which public land can 
become acquired land is for the United States first to com- 
pletely divest itself of title to the public lands, and later 
purchase the same land from private or state ownership 
(Jt. App. 248-249). 

The Director considered at length whether Louisiana ob- 
tained title to the lands in this case under the swampland 
grants, Act of March 2, 1849, 9 Stat. 352, and Act of Sep- 
tember 28, 1850, 9 Stat. 519 (Jt. App. 249-254). After 
investigating the available evidence in various congres- 
sional documents and the field notes of surveyors prepared 
closest to the enactment of the swamplands grants, the 
Director found that ‘‘Mudpan Bayou represents the south- 
ernmost terminus of the swampland grants including ac- 
cretion thereto on the left bank’’ (Jt. App. 253; see map, 
Jt. App. 230A for relation to lands in this suit to Mudpan 


by the Engineering Division of this office that the lands can 
be identified from the descriptions given and further in reports 
from the Office of the Chief of Engineers, Department of the 
Army, in connection with the applications of the protestant, 
it is stated that the areas covered by the protestant’s applica- 
tions 037435-037439, overlap a portion of the area described 
in 036376. From the foregoing it thus appears that the protest 
. against the application as to identification of the lands from 
. the. description given is without. merit and is dismissed. 


Bayou; Mudpan Bayou is shown just north of -28° 58 run- 
ning from the left bank into the Gulf of Mexico). Although 
the situation on the right bank was more complicated, 
‘‘Lands end is believed to have been the southern tip of 
the fourth large island approximately 2000 feet south of 
‘four feet channel’ at about 28° 57’ 42”, as located on Ellet’s 
1851 map * * °’’ (Jt. App. 254; on the map at Jt. App. 230A 
the latitude lines shown are from left to right, 29°, 28° 59, 
28° 58’, 28° 57’, 28° 56’). The Director next determined 
that, ‘‘none of the lands described in any of the applica- 
tions of either Morgan or Wallis were granted to the State 
of Louisiana by the Submerged Lands Act of May 22, 
1953, supra’’ (Jt. App. 258). Returning to the swamplands 
grants, the Director concluded that the 27 islets and mud 
lumps existing in 1850 below the swamplands granted on 
the right bank and the 18 or so mud lumps below the swamp- 
lands granted on the left bank did not pass to Louisiana 
under the swamplands grants (Jt. App. 258, 267). The 
Director added that ‘‘if the nucleus of the land did not 
pass under either of the grants, no accretions thereto would 
pass by operation of law thereafter * * *’’ (Jt. App. 267). 

The Director rejected, as a basis for governing title to 
the lands in question, the state law and the Louisiana theory 
of ‘‘inherent sovereignty,’’ which allegedly gives Louisiana 
title to islets, mud lumps and the bed of the Gulf of Mexico 
(Jt. App. 268-272). He reasoned ‘‘* * * States have no 
basis for jurisdiction to legislate or otherwise affect title 
paramount to the public lands of the United States, and 
State real property law could in nowise divest or delimit 
the rights and expectations of the United States in its 
public lands as known at common law which is the general 
law followed by the courts of the United States’? (Jt. 
App. 271-272). 

On the basis of the foregoing, the Director held that the 
lands involved here were public rather than acquired lands 
(Jt. App. 272-273) : 


Having determined the extent of the lands granted 
to the State of Louisiana under the Swamp Act of 
March 2, 1849 (9 Stat. 352) and the accretions thereto, 


and having decided that title to all lands formed from 
the bed of the marginal sea in the Gulf of Mexico sub- 
sequently to 1850 was at all times in the United States, 
including accretions thereto, the conclusion is inevi- 
table that these subsequently formed lands are ‘‘pub- 
lic lands’’ of the United States as that term has been 
defined. * * * Therefore, since the United States owned 
the public land when it came into existence and did 
not grant or otherwise dispose of it, by what method 
can title be said to escape from the United States? 
Since Louisiana’s inherent sovereignty theory of title 
has failed, there is none. * * * 


The Director rejected all acquired lands applications 
both by Morgan and Wallis (Jt. App. 273-274). Coming 
to the protest filed by Wallis against Morgan’s public lands 
applications, the Director found that Morgan had filed 
the required number of copies of the land description and 
supporting documents and that while Morgan’s metes and 
bounds descriptions ‘‘are not so accurate that an average 
person could identify the land, it was the opinion of the 
Office of Cadastral Engineers that the identical descrip- 
tions in BLM-A 036376 were identifiable metes and bounds 
descriptions sufficient for one familiar with metes and 
bounds descriptions to identify the land as common sur- 
veying and engineering practices demand; consequently, 
the only vital question is whether or not the land requested 
is connected with a corner of the public land surveys’’ (Jt. 
App. 275-276). The Director found there was but one of- 
ficial survey of this area evidenced by the records of the 
Bureau of Land Management. This is the survey made by 
G. F. Connelly in 1836 and approved May 1842 (Jt. App. 
276; this survey appears at Jt. App. 664A). The Director 
reviewed the various regulations of the Department of the 
Interior which now or have in the past required or requested 
that metes and bounds descriptions be connected with pub- 
lic survey corners by course and distance (Jt. App. 277- 
278). The Director noted, citing cases, ‘‘it has always been 


4 Emphasis supplied throughout this brief. 
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the rule’’ that an application which fails to describe the 
lands by metes and bounds is fatally defective as against 
an intervening application (Jt. App. 278-279). No case 
has been found which applied ‘‘this mandatory regulation’’ 
to the connection to a public land survey (Jt. App. 279). 
“<However, the two requirements of (1) description by metes 
and bounds, and (2) -connection with a corner of the pub- 
lic land survey have appeared together in all regulations’’ 
(Ibid.). The Director held the Morgan application ‘‘is 
subject to rejection as to parcels I'through V.’’ Wallis’ 
application was remanded for issuance of a lease ‘‘should 
all be found regular’’ (Jbid.). In taking this action the 
Director ‘‘conclusively presumed’’ that the public land sur- 
vey corner available in this case was a lost or obliterated 
corner® (Jt. App. 279). 


5 Much confusion has arisen from the various decisions and briefs 
because of a failure to define terms when speaking of “existent”, 
“non-existent”, “obliterated” “lost” corners, etc., of public land 
surveys. In this brief, the various terms are defined as follows: 

1. An existent corner is one whose position can be identified 
by verifying the evidence of the monument, or its accessories, 
by reference to the description that is contained in the field 
notes, or where the point can be located by an acceptable sup- 
plemental survey record, some physical evidence, or testimony. 

2. An obliterated corner is one at whose point there are no 
remaining traces of the monument, or its accessories, but whose 
location has been perpetuated, or the point for which may be 
recovered beyond reasonable doubt, by the acts and testimony 
of the interested landowners, competent surveyors, or other 
qualified local authorities, or witnesses, or by some acceptable 
record evidence. 

3. A lost corner is a point of a survey whose position cannot 
be determined, beyond reaonable doubt, either from traces of 
the original marks or from acceptable evidence or testimony 
that bears upon the original position, and whose location can 
be restored only by reference to one or more interdependent 
corners. 


(The above definitions come from pp. 9 and 10 of the Department 
of the Interior booklet, “Restoration of Lost or Obliterated Corners 
and Subdivision of Sections” (1955 ed.)). 

4. Once an actual survey has been made and approved by 
the Department of the Interior; the corners thereof have been 


The Director then disposed of those portions of the 
Morgan public lands application and other matters not 
involved in the conflict between the Morgan and Wallis 
applications (Jt. App. 279-285). At the conclusion of his 
decision, the Director gave the parties 30 days to show 
cause and to submit briefs and evidence on the matters 
contained in his decision, stating that ‘‘it is realized many 
new points have been raised by the Bureau in this decision 
which were not before in issue between the applicants nor 
has an opportunity been afforded the parties in interest to 
answer these issues * * *’”’ (Jt. App. 285). 


2. The second decision of the Director of the Bureau of 
Land Management.—The Director stated that neither party 
had responded with respect to the holding and decision on 
the acquired lands applications, ‘‘and the decision as to 
[these applications] has become final and those offers are 
finally rejected and the case as to them is closed’’ (Jt. App. 
407). Proceeding to the issue of Morgan’s failure to con- 
nect to an established corner, the Director summarized the 


arguments of both parties and concluded, ‘‘* * * that the 
failure of Morgan to connect his metes and bounds descrip- 
tion to a corner of the public land survey is a fatal defect 
and I now conclude, upon further review of the law and facts 
that the description contained in his offer is insufficient, 


“established” and regardless of what may happen to the monu- 
ment or other accessories, it can as noted in 3, supra, be 
“restored” or re-established. Thus, any corner of a public 
land survey, whether it is a corner in sense 1, 2, or 3, supra, 
can be described generically as an “established corner.” 

5. Unofficial or local survey and unofficial corner: A survey 
and corners made by an unrecognized survey, i.e., one never 
approved by the Secretary of the Interior and made an official 
public lands survey. The grid system used to describe the lands 
in controversy in this action is part of the “Welman Bradford 
grid” which is such an unofficial survey (Jt. App. 612). 

6. Paper survey and paper corner: A survey and corners 
made by the extension of a grid system on a map by connecting 
it to a previous survey shown on such map, but without an 
actual survey, either official or unofficial, having ever been 
made. A paper survey is not an officially approved federal 
survey. 
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under the regulations, to identify the land’’ (Jt. App. 409). 
The Director held that the requirement that unsurveyed 
lands be described ‘‘by metes:and bounds description con- 
nected with a corner of the public land surveys by course 
and distance * * *’’? was a single requirement and not two 
separate and distinct ones. ‘‘It is a clear expression of 
the Department’s position that in order for it to identify 
pig fe a for its purposes the metes and bounds of the lines 

the tract applied for must be given in order that 
its limits in all directions of the compass may be determined 
and it must be connected with a corner of the public land 
survey in order that its exact position on the earth and in 
relation to the Bureau of Land Management’s official plats 
and field notes may be known to those officials and em- 
ployees of the Bureau whose duty it is to receive and act 
upon public land applications and offers. Unless both are 
furnished those officials and employees cannot ‘identify the 
land’ from their records’’ (Jt. App. 409). 

The Director notes that the land identification require- 
ment has a dual character. The Bureau needs this identi- 
fication for record-keeping purposes in order that the loca- 
tion and extent of any lease may be identified upon the of- 
ficial records and conflicts with later leases and offers may 
be avoided. The lessee is obligated to determine the exact 
position of his land to avoid trespassing on property not 
included in his lease. The official plat is the Bureau’s guide 
with respect to the lease offers filed. The Bureau neces- 
sarily leaves to the lessee the location of the boundary lines 
of his lease upon the ground (Jt. App. 411). 

With respect to the status of the official survey, the 
Director pointed out that ‘‘* * * it is imperative that any 
disposition of [unsurveyed lands] or any grant of the right 
to use them be correlated with the system of surveys in 
order to avoid chaotic conflicts and to maintain regularity 
on the official records. Just as no one but the United 
States may determine that an independent resurvey of 
public lands is necessary, so no lease offeror may deter- 
mine that the existing survey is wrong and ignore it either 
with respect to an offer to lease the surveyed lands or with 
respect to its adequacy as a tie to unsurveyed lands for 


which an offer is filed * * *’’ (Jt. App. 413-414). The Di- 
rector found that much of the land included in the Connelly 
survey in the vicinity of the land here involved is under 
oil and gas lease. ‘‘It cannot be successfully contended,”’ 
said the Director, that ‘‘these leases are not to be recog- 
nized in terms of the (official) Connally surveys. Since 
they must be so recognized, it is obvious that the adjacent 
unsurveyed lands should be leased conformably with these 
leased descriptions. The difficulty of finding corner monu- 
ments or even of locating their positions in the area in ques- 
tion is obvious * * *. But unless or until it is officially deter- 
mined that the corner positions cannot be determined and 
the plat is officially suspended, that plat governs. * * * Thus, 
as a practical matter so that the Bureau may know what 
land is involved, it is necessary to integrate the descrip- 
tion of unsurveyed lands in lease offers with the public 
surveys * * *’’ (Jt. App. 414). 

Finally, with respect to Morgan’s argument that the fail- 
ure to tie his description to an established public survey 
corner is a curable defect, the Director held ‘‘since such 
a tie is a necessary part of the description, its omission 
is fatal to the offer under the express terms of 43 CFR 
192.42 (¢)(1)(i). * * * Even if it were not a part of the 
description the requirement is that of the Secretary of the 
Department, and is mandatory upon this Bureau, since it 
is not listed in the regulations as a curable defect, and I 
am bound to enforce it. It necessarily follows that Mor- 
gan’s belated attempt to supply the tie, since it was sub- 
sequent to the date of the conflicting offer avails him noth- 
ing as to the area in conflict”’ (Jt. App. 415). 

An appeal to the Secretary followed. After the appeal 
had been lodged with the Secretary, T. R. Strom filed with 
him a document entitled ‘‘Protest, Request For Exercise 
of Supervisory Authority and Motion To Consolidate and 
To Intervene’’ in which he stated he had filed public land 
offers on July 10, 1956, and October 16, 1956, for the same 
lands covered by the Wallis and Morgan applications and 
that their applications are defective and his is proper. He 
requested that the entire matter be disposed of on this 
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appeal (Jt. App. 604). On September 25, 1957, Strom filed 
acquired lands offers on the same land (Jbid.). 

3. The Secretary’s decision—On appeal, the Secretary 
affirmed the decision of the Director. (Jt. App. 602-615). 
After noting that there are three parties before him, each 
asserting the priority of his public land or acquired land 
offer, the Secretary continues, ‘‘Not one of the applicants 
has taken a definitive position on whether the lands applied 
for are of the one type or the other and each is apparently 
willing to accept a lease under either statute. Further- 
more, the Director * * * has determined that the lands 
involved are leasable only as public lands. Although the 
parties are maintaining both types of offers, not one of 
them is insisting that the Director’s determination is in 
error’’ (Jt. App. 605). 

The Secretary considered the Director’s decision and 
‘‘while matters shrouded in the vagaries of ancient events 
and the turbulence of the river and its shores are never 
free from some doubt, I find no obvious error in the Direc- 
tor’s determination’’ (Jt. App. 605). Having determined 
the lands are to be leased as public lands, the Secretary 
turned to the ‘‘substance of the dispute’’, the rejection of 
Morgan’s public land offer on the ground that it failed to 
connect the metes and bounds description of unsurveyed 
lands with a corner of the public lands surveys and that 
the description contained in his offer is insufficient under 
the applicable regulation to identify the land (Jt. App. 606). 

Morgan’s descriptions are in terms of sections shown on 
an 1898 map made by the United States Engineers (Jt. 
App. 607). The sections are projections of an unofficial 
survey. The Secretary noted the holdings in prior deci- 
sions that ‘‘* * °* it was the opinion of the Office of 
Cadastral Engineers that the identical descriptions in 
BLM-A 036376 were identifiable metes and bounds descrip- 
tions sufficient for one familiar with metes and bounds de- 
scriptions to identify the land * * *’’ (Jt. App. 608). . 
‘‘However’’, the Secretary finds, ‘‘before the Office of 
Cadastral Engineers was able to satisfy itself that the de- 
scriptions in Morgan’s acquired lands offer BLM-A 036376 
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were sufficient to identify the land applied for, it apparently 
had to obtain other maps’’ (Ibid.). The Secretary detailed 
the information indicating the Cadastral Engineers had 
used later survey data from another application that hap- 
pened to be in their office at the time, and that other infor- 
mation was to be submitted by a ‘‘Mr. Meath’. As of 
March 1, 1955, the Corps of Engineers reported that tho 
descriptions in the Morgan application were insufficient to 
enable the District Engineer at New Orleans to identify the 
areas on the maps in his office, although ‘‘it appears’’ that 
there was a conflict between the Morgan and Wallis appli- 
cations (Jt. App. 608-609). ‘*Sometime thereafter this 
difficulty was overcome for in a letter dated July 1, 1955, 
the Corps of Engineers stated that it had no objection to 
the issuance of a lease to Morgan * * °’’ (Jt. App. 605). 

On the above record, the Secretary disposed of the Mor- 
gan public lands application as follows (Jt. App. 609-611) : 


Although it is clear that the land applied for by 
Morgan has been identified and that there is now little 


dispute as to the areas sought by the several applicants, 
it does not follow that the descriptions in Morgan’s 
acquired lands and public land applications were sufb- 
cient to identify the land when they were filed. Mor- 
gan filed no amended description to any of his applica- 
tions prior to the time Wallis filed his conflicting ones. 
Each application must be judged on its own merits and 
by its own record. If it is defective, it cannot be cured 
by reliance on information brought to the Department’s 
attention by third parties, or by the applicants them- 
selves, in other cases.° * * ° 


5 (Secretary’s footnote) The appellant [Morgan] has rec- 
ognized the correctness of this view and set it forth in his 
“Reply of Appellee [Morgan] to Appellant’s [Wallis] Brief 
in Rebuttal” * * * in the following language: 


“Appellee desires to emphasize, at the outset, that his rights 
as an applicant for an oil and gas lease are to be determined 
solely on the basis of the record existing with respect to ap- 
pellee’s own application. What may have been done by an 
applicant in another case can have no effect on the validity of 
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* © © Qn the basis of the language in Morgan’s 
descriptions and the map which accompanied his appli- 
plication, I find that the original inability of both the 
Army Engineers and the Cadastral Engineers to locate 
the land applied for, which was overcome only by maps 
filed by a third party in another case, is easily under- 
standable. * * * The map accompanying the offer 
does not show the tracts applied for. The corners re- 
ferred to as parts of the metes and bounds description 
cannot be found upon the ground nor can they be 
located by reference to the 1898 map and the other 
parts of the description. 

Although with the help of up-to-date maps of the 
area upon which early surveys and projections have 
been transposed it becomes possible to determine to 
some degree the lands covered * * * this reverse 
process * * * emphasizes [the Morgan application] 
deficiencies and demonstrates the ease with which Mor- 
gan could have made his description proper. * * ° 

An offer which contains a land description insufficient 
to identify the land applied for earns the offeror no 
priority and must be rejected. 

Furthermore Morgan’s metes and bounds descrip- 
tions of the tracts in his public land offer are defective 
because they are not tied by course and distance to a 
corner of the public land survey. The language of the 
regulation is clear. * * * The requirement that a 
tie be made is as definite and as mandatory as the 
requirement for a metes and bounds description. * * * 

The appellant argues strongly that identification 
without a tie is sufficient. This argument is not only 
contrary to the plain language of the regulation, but 
is rendered ineffective by the finding that Morgan’s 
descriptions, standing by themselves, are insufficient 
to identify the tracts applied for. 


appellee’s application. This would be true even if appellee 
himself had taken some action in another case. It is all the 
more true when the action is taken by a third party.* * * ” 
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Turning to Wallis’ application, the Secretary finds that 
(Jt. App. 612): 


Wallis described the parcels he applied for by 
reference to corners of the same unofficial survey that 
Morgan used, combined with references to existing 
physical features of the land, and by referring to a 
recent map of the area prepared by the Corps of En- 
gineers on which the tracts applied for are clearly 
depicted. * * * This map * * * shows in great detail the 
topography of the area * * °* the sections sur- 
veyed by Connelly, and the approximate subdivisions 
of the unsurveyed areas. The map is so detailed and 
the areas applied for so plainly shown that there does 
not seem to be the slightest doubt that the boundaries 
of the several tracts could be located on the ground. 


The Secretary examined Strom’s argument that Wallis’ de- 
scriptions are inadequate because they are not connected 
to a ‘‘proper public land corner’’ (Jt. App. 612). The 
Secretary finds that the Connelly survey corner that Wallis 
used is ‘‘nonexistent’’ in the sense that the physical monu- 
ment cannot be found, i. e., it is a lost or obliterated corner, 
but the corner has been established in a survey and the 
plat of survey approved (Jt. App. 613). The purpose of 
the regulation requiring the tie to an established public 
land corner is to aid the land office and other applicants 
to locate the land applied for (Jt. App. 613). ‘‘Without 
a tie to a public land corner, a metes and bounds descrip- 
tion of an unsurveyed tract could be extremely difficult to 
locate, even though the description was accurate. But a 
tie having been made to a public land corner, whether the 
monument exists or not it is possible to approximate the 
site of the unsurveyed area”’ (Jt. App. 613). In a footnote 
the Secretary notes that ‘‘The Bureau and the public can- 
not be expected to assume the burden of having, in effect, 
to locate land applied for on the ground in order to as- 
certain conflicts merely because an applicant chooses not 
to tie his metes and bounds description to a public land 
survey corner’’ (Jt. App. 613). Finally, the Secretary re- 


jected Strom’s contention that Wallis” description was in- 
adequate as a metes and bounds description because it re- 
lies in part upon lines of the Welman Bradford unofficial 
survey rather than entirely upon-references to natural and 
artificial monuments (Jt. App. 614). While the latter type 
of description is adequate, ‘‘it does not follow that Wallis’ 
is insufficient. * * * Wallis attached * * ° an up-to- 
date detailed map * * * on which the areas he applied 
for were clearly marked. * * * From the various items 
on the map, such as natural features and designations of 
latitude and longitude, combined with the words of de- 
scription in the offer and the shading of the areas applied 
for on the map, it seems that the location of these tracts 
has been made with extreme accuracy’’ (Ibid.). Accord- 
ingly, the Secretary concluded the objections raised by Mor- 
gan and Strom to Wallis’ application were without merit 
(Jt. App. 615). 
SUMMARY OF ARGUMENT 

I. The decision of the Secretary that the lands involved 
are ‘‘public’”’ lands rather than ‘‘acquired’’ lands is cor- 
rect. It was the duty of the Secretary to determine whether 
the lands were to be leased under the Mineral Leasing 
Act of 1920 or the Minera] Leasing Act for Acquired Lands. 
The Secretary’s interpretation of these statutes being a 
reasonable one, the Court will accept it. No one disputes 
the findings as to how this land came into existence and 
that it did not pass under the swampland grants of 1849 
and 1850. No one denies that the United States now owns 
the land. Appellants contend the United States derived 
its title from one Jurgens who acquired whatever title he 
possessed from the State of Louisiana, without explain- 
ing how the State of Louisiana acquired its purported title 
from the United States. Apparently such ownership was 
claimed on the theory that the State owned the bed of the 
marginal sea where the lands were formed. United States 
v. Louisiana, 339 U.S. 699 (1950) precludes the argument 
that land formed out of the bed of the marginal sea was 
the property of Louisiana: In final analysis appellants’ 
argument is that the United States or its agents undertook 


to ‘‘acquire’’ the lands from Jurgens, and its agents acted 
over the years on the basis that Jurgens had a valid title. 
The opinion that the State owned lands such as these was 
widely held before United States v. California, 332 U.S. 
19 (1947). Conduct of government agents did not ratify 
Louisiana’s nonexistent title nor that of its grantee Jur- 
gens. Since the lands are in fact public lands, title to which 
never left the United States, it was the duty of the Secre- 
tary to proceed on this basis. 


Appellants argue, apparently for the first time, that there 
was no evidence in the administrative record to support 
the Secretary’s conclusion that the Wallis lease lands are 
public. This evidence comes largely from official govern- 
ment reports printed as congressional executive documents. 
Officers making administrative determinations may take 
judicial notice of these reports just as the Supreme Court 
and other federal courts frequently do. The Director’s 
original decision in 1956 expressly stated the official re- 
ports and documents relied on to support his determina- 
tion that the lands are public and appellants have since 
had many unused opportunities to present any contrary 
evidence. 


II. The Secretary has properly determined that Mor- 
gan’s public land application does not comply with the 
regulation requiring ‘‘a metes and bounds description con- 
nected with a corner of the public land surveys by course 
and distance.’’ The Secretary has issued as mandatory 
a regulation to this effect pursuant to his authority to 
prescribe regulations necessary to carry out the Mineral 
Leasing Act of 1920. 


A. Morgan’s lease application did not connect the metes 
and bounds description of the land sought to be leased 
with a corner of the public land surveys. The regulation 
of the Secretary is perfectly clear, and the Morgan lease 
application was rejected for failure to follow it. The regu- 
lation, while it is in effect, binds the Secretary as well as 
members of the public, and the Secretary could not dis- 
regard such regulation even if he wanted to. 


B. The Secretary’s regulation has a reasonable basis in 
fact.: Morgan tries to excuse his failure to follow the regu- 
lation by saying it is ‘‘meaningless’’. An examination of 
the facts surrounding the leasing of public lands shows 
that a tie to the public land surveys is necessary to cor- 
relate all offers to the official records within a reasonable 
amount of time. It is also necessary in order to relate 
prior disposals of the unsurveyed public domain to later 
surveys. 

C. Morgan’s arguments seeking to nullify the regulation 
lack merit. There is no requirement of a tie to a public 
land survey corner in the case of acquired lands because 
government’s title is governed by the description from its 
grantor, and not on its ownership of the public domain. 
Nor is the Government under obligation to set up a uniform 
system of title and description in the case of acquired lands. 
Moreover, such corners are not available in many states 
where the Government has extensive holdings of acquired 
lands. ; 


Appellants’ argument is wrong that since it is possible 
to approximate the location of the land in the Morgan of- 
fer by expenditure of enough time and research, the bur- 
den is on the Department of the Interior to do this. Nor 
is it enough to ‘‘approximate’’ the position of the land 
sought to be leased. The connection with a public land 
survey corner is needed to locate the land both in the In- 
terior records and on the earth as accurately as it is hu- 
manly possible to do. There is no conflict between the 
Director’s and the Secretary’s decisions in this matter, as 
can be seen from a reasonable construction of both. 


D. Morgan’s metes and bounds descriptions are also in- 
adequate. The adequacy of Morgan’s metes and bounds 
description must be tested on the basis of its own record. 
The description must identify a complete parcel of land. 
The Morgan description failed to do this because it con- 
tained ambiguous references to an inaccurate attached 
map. If the Secretary had accepted the Morgan applica- 
tion he would have to decide at his peril whether to ignore 
the map although the description referred to several points 
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‘‘as shown on’? the attached map. In this circumstance 
the Secretary held that although a map is not required, if 
one is filed with the application it will be considered and 
the description must be consistent with the map referred 
to and present a clear picture of the parcel desired. 


III. Appellant Strom’s attack on Wallis’ description 
lacks merit. Preliminarily it must be emphasized that ap- 
pellants’ assertion that Wallis used ‘‘the identical corners 
Morgan used”’ does not refer to corners of the public land 
survey. Wallis tied his description to a public land sur- 
vey corner, Morgan did not. Strom’s description is not 
superior to Wallis’ because it is entirely in terms of courses 
and distances and natural features. Once the connection 
to a public land survey corner has been made, it is im- 
material whether the metes and bounds description is in 
terms of an unofficial grid system as shown on an accurate, 
attached map or in terms of courses and distances. It is 
quite a simple operation to convert the lines on a grid 
system to courses. It was not the reference to the unofficial 
grid system which was fatal to the Morgan application, but 
the lack of a tie to a public land survey corner, and the in- 
corporation of an inaccurate map in the description. 

It is equally immaterial whether the actual monument 
of the public land survey corner to which Wallis tied can 
be found on the ground. If such monument has become lost 
or obliterated, it can be restored. No lease offeror may 
determine that a resurvey of public lands is necessary or 
decide that a particular corner of an official survey can- 
not be accurately restored and ignore it. The corner Wallis 
used is an official ‘‘corner of the public land survey’’ as 
prescribed by the regulation, and Wallis was entitled to 
rely on that fact. 
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ARGUMENT 
I 


The Decision of the Secretary that The Lands Involved Are 
“Public” Lands Rather than “Acquired” Lands Is Correct 


The successive opinions of the Director of the Bureau of 
Land Management, the Secretary of the Interior and the 
District Court have all held that the Wallis lease lands in- 
volved in this suit are ‘‘public land’’ and therefore to be 
leased pursuant to the Mineral Leasing Act of 1920, 41 
Stat. 437, as amended, 30 U.S.C. sec. 181 et seq., rather 
than ‘‘acquired land’’ to be leased under the Mineral 
Leasing Act for Acquired Lands, 61 Stat. 913, as amended, 
30 U.S.C. secs. 351-359. As to the differences between 
these two categories see Barash v. Seaton, 103 U.S. App. 
D.C. 159, 160, 256 F.2d 714, 715 (1958). The Secretary of 
the Interior, as the administrative official charged with 
the duty of administering these statutes, has the duty to 
determine as an initial and administrative matter the spe- 
cific application of these statutes and whether lands such 
as those involved in this controversy were ‘‘lands * * ° 
owned by the United States’? under the Mineral Leasing 
Act of 1920, supra, or ‘‘acquired land’’ as that term is used 
in the Mineral Leasing Act for Acquired Lands, supra. Cali- 
fornia Company v. Udall, U.S. App. D.C. > 

F.2d ; (No. 16132, decided August 10, 1961). 
The Secretary’s interpretation of the statutes being a rea- 
sonable one, and certainly not an abuse of discretion, the 
‘Court will accept it (Zbid.). 

The Director, in an exhaustive opinion, found that the 
Wallis lease lands did not exist before the 1850’s* except 
possibly as islets or mud lumps, ‘‘small, barren, conical 
lumps of bluish or yellowish sticky clay, and from two to fif- 
teen feet above high tide’’ (Jt. App. 253). The lands were 


* The precise date on which the lands came into being is imma- 
terial so long as it was not in existence in such a form as to pass 
under the swamplands grants in 1849 and 1850 and was in existence 
before the Submerged Lands Act of May 22, 1953, 67 Stat. 29. (See 
Director’s first decision, Jt. App. 249, 254.) 
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subsequently formed either by accretion to the mud lumps 
by alluvium being deposited on the bed of the marginal sea, 
or by upheavals of the area by subterraneous forces which 
are very graphically described in the Director’s first deci- 
sion (Jt. App. 262-263). 

No one denies the administrative determination of the 
fact that the Wallis lease lands came into being after 1850 
either by accretion to pre-existing mud lumps, deposit of 
alluvium on the bed of the marginal sea, or by subterrane- 
ous upheavals. There is no attack on the administrative 
determination that these mud lumps did not pass under the 
swampland grants, Act of March 2, 1849, 9 Stat. 352, and 
Act of September 28, 1850, 9 Stat. 519, nor did accretions 
to such mud lumps (Jt. App. 249-269). 

How then did the United States lose title to these lands 
or, stated conversely, how did Louisiana gain title from 
the United States? Appellants do not have an explana- 
tion. They contend that the lands in question are accre- 
tions to lands which, according to appellants, were once 
owned by George W. Jurgens, who had acquired whatever 
title he owned from the State of Louisiana. (See Jt. App. 
268).7 Appellants do not say how Louisiana acquired the 
title which it purported to pass to Jurgens, or how the 
lands ‘‘conveyed’’ to Jurgens came into existence.® 

The findings in the administrative determination are that 
none of the lands in Sections 45 and 46, T. 24S., R. 30 E., 
and none of the lands in T. 25 S., R. 30 E., which Louisiana 
purported to convey to George Jurgens, even if containing 
existing mud lumps and islets in 1849 and 1850, passed to 
Louisiana under the swampland grants, supra (Jt. App. 
268). It is accretions to these lands that are in contro- 


7 Appellants’ unequivocal contention here that the lands in this 
suit are acquired lands as accretions to the Jurgens land is dif- 
ferent from the position taken in the amended complaint in district 
court (Jt. App. 6-19). (In the amended complaint the appellants 
merely alleged that the United States “may claim ownership” either 
as acquired or public land, and then alleged appellants were entitled 
to prevail under either theory (Jt. App. 9-10)). 

8 The approximate location of the Jurgens lands in relation to 
the lands leased to Wallis is shown at Jt. App. 168A. 


versy.» The Director’s first decision points out that 
Louisiana has claimed title to large areas of alluvial de- 
posits such as are the composition of the land area in this 
suit by virtue of her ‘‘inherent sovereignty’’ theory of 
ownership of the bed of the marginal sea (Jt. App. 268). 
Stake Island, part of the area in controversy, was so 
claimed and this is at least a partial, if not a complete, 
explanation of why Louisiana thought it owned the land 
conveyed to Jurgens. United States v. Louisiana, 339 
U.S. 699 (1950), completely precludes any argument that 
land formed out of the bed of the marginal sea was the 
property of Louisiana (Jt. App. 269). 

In final analysis, appellants’ argument that the land is 
acquired, rather than public, rests on these premises: (1) 
the United States undertook to purchase or condemn what- 
ever title Jurgens and the State of Louisiana had; (2) the 
Attorney General was ‘‘of the opinion that said convey- 
ance vests in the United States a valid title to the granted 
premises’’ (Jt. App. 519); and (3) both the Department of 
the Interior and the Department of the Army acted over 
the years on the basis that Jurgens had a valid title, in- 
eluding the issuance of acquired lands leases to Allen 
Lobrano for some of the property in 1952 (Jt. App. 726- 
737). The explanation of this entire line of conduct by 
the various government officials is very adequately stated 
in the decision of the Department of the Interior changing 
the Lobrano lease from an acquired lands lease to a public 
lands lease (Jt. App. 726-727) : 


For many years various departments of the United 
States considered the lands covered by BLM-A 015383 
to be acquired lands, and it is only since United States 
v. California, 332 U.S. 19 (1947) and United States v. 
Louisiana, 339 U.S. 688 [sic 699] (1950), that the 
validity of the chain of title derived through Jurgens 
was seriously questioned * * °. 


° Giving appellants the benefit of the doubt that the lands in con- 
troversy were formed by accretions exclusively. 


Indeed, practically the same argument that appellants 
are making here was made in United States v. California, 
332 U.S. 19 (1947), where the Court said, at pp. 39-40: 


Fourth. Nor can we agree with California that the 
Federal Government’s paramount rights have been 
lost by reason of the conduct of its agents. The state 
sets up such a defense, arguing that by this conduct 
the Government is barred from enforcing its rights 
by reason of principles similar to laches, estoppel or 
adverse possession. It would serve no useful purpose 
to recite the incidents in detail upon which the state 
relies for these defenses. Some of them are undoubt- 
edly consistent with a belief on the part of some Gov- 
ernment agents at the time that California owned all, 
or at least a part of the three-mile belt. This belief 
was indicated in the substantial number of instances 
in which the Government acquired title from the states 
to lands located in the belt; some decisions of the De- 
partment of Interior have denied applications for fed- 
eral oil and gas leases im the California coastal belt 
on the ground that California owned the lands. Out- 
side of court decisions following the Pollard rule, the 
foregoing are the types of conduct most nearly indi- 
cative of waiver upon which the state relies to show 
that the Government has lost its paramount rights in 
the belt. Assuming that Government agents could by 
conduct, short of a congressional surrender of title 
or interset, preclude the Government from asserting 
its legal rights, we cannot say it has done so here. 
As a matter of fact, the record plainly demonstrates 
that until the California oil issue began to be pressed 
in the thirties, neither the states nor the Government 
had reason to focus attention on the question of which 
of them owned or had paramount rights in or power 
over the three-mile belt. And even assuming that 
Government agencies have been negligent in failing to 
recognize or assert the claims of the Government at 
an earlier date, the great interests of the Government 


in this ocean area are not to be forfeited as a result. 
The Government, which holds its interests here as 
elsewhere in trust for all the people, is not to be de- 
prived of those interests by the ordinary court rules 
designed particularly for private disputes over indi- 
vidually owned pieces of property; and officers who 
have no authority at all to dispose of Government 
property cannot by their conduct cause the Govern- 
ment to lose its valuable rights by their acquiescence, 
laches, or failure to act. 


The holding of the California case, supra, was extended to 
Louisiana in United States v. Louisiana, 339 U.S. 699 
(1950). Just as the conduct of government agents did not 
give rise to a valid title in California, so similar conduct 
cannot ratify Louisiana’s nonexistent title nor that of its 
grantee. The answer of the State of California in the 
above litigation listed no less than 96 instances of leases, 
grants and condemnations of tidelands wherein the United 
States ‘‘acquired title’? from the State of California or 
its political subdivisions. Similar conveyances from 26 
other states are also listed. 

The opinion of the Attorney General that Jurgens had 
a valid title cannot convert public lands into acquired 
lands. In fairness, however, to all government officials 
concerned, it must be stated that the decisions in United 
States v. California and United States v. Louisiana, supra, 
changed the legal thinking of a great many eminent law- 
yers. See United States v. Louisiana, 363 U.S. 1, 18, fn. 17 
(1960). Further, none of the government official and 
agents who previously dealt with these lands ever passed 
on the issue presented in this case. The fact that the 
United States brought a condemnation proceeding against 
the Jurgens lands does not detract from the title owned 
by the United States nor admit the validity of Jurgens’ 
title. United States v. 93.970 Acres, 360 U.S. 328 (15). 

Since the lands are in fact public lands, title to which 
has never left the United States, it was the duty of the 
Secretary of the Interior in administering the laws of 
Congress relating to mineral leases to proceed on that basis. 


See Haley v. Seaton, 108 U.S. App. D.C. 257, 262-263, 281 
F.2d 620, 625-626 (1960) ; Justheim v. McKay, 123 F.Supp. 
560, 567-568 (D.C. 1954), aff’d 97 U.S. App. D.C. 146, 229 
F.2d 29 (C.A. D.C. 1956). The mistake of previous govern- 
ment officials as to the correct status of these lands in no 
way relieved the Secretary from executing the laws of 
Congress in accordance with the true status of the land. 
United States v. California, supra; United States v. City 
and County of San Francisco, 310 U.S. 16, 31-32 (1940) ; 
City and County of San Francisco v. United States, 223 F.2d 
737, 739 (C.A. 9, 1955), cert. den. 350 U.S. 903. 

Appellants cryptically argue (Br. 25) there is no evidence 
in the administrative record to support the Secretary’s 
conclusion that the Wallis lease lands are public. The 
Director’s first decision outlines the evidence as to how and 
when the lands were formed in great detail (Jt. App. 248- 
269). Although appellants do not expressly state the rea- 
son for their ignoring the existence of these facts nor the 
basis for their statement that ‘‘There is not one iota of 
evidence in the administrative record,’’ we assume they 
are attacking the fact that the officials of the Department 
of the Interior took judicial notice of the official govern- 
ment reports printed as congressional executive documents 
which are listed at Jt. App. 253, and elsewhere in the 
Director’s decision. 

This argument appears to be raised for the first time 
in this Court, at least so far as the record shows. No such 
claim is referred to in the Director’s decision, the Secre- 
tary’s decision or in the District Court’s findings. More 
important, no fact stated is even now denied. At most, the 
objection relates to the form in which the historical facts 
were brought into the record. Like most afterthoughts, 
the assertion is clearly erroneous. 

There is little doubt that a government officer in making 
an administrative determination may take judicial notice 
of official government reports such as were considered 
here, for the Supreme Court has done so in its own original 
proceedings. See, e.g., Arizona v. California, 283 U.S. 423, 
453, fns. 3 and 4 (1931), where the Court relies extensively 
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on official governmental reports as a basis for judicially 
noticing the navigability of the Colorado River; United 
States v. Louisiana, 363 U.S. 1 (1960), and United States v. 
Florida, 363 U.S. 121 (1960), where the Supreme Court 
makes extensive use of official government reports and other 
generally available scholarly works as evidence to estab- 
lish the historical events which the court was there con- 
sidering. 

The official government reports and documents are fre- 
quently introduced in evidence and relied on in the lower 
courts as well as the Supreme Court. See, e.g., United 
States v. Appalachian Electric Power Company, 23 F.Supp. 
83 (W.D. Va. 1938), aff’d 107 F.2d 769 (C.A. 4, 1939), 
rev’d 311 U.S. 377 (1940). Nor is there any due process 
problem such as was referred to by the Fourth Circuit in 
the Appalachian Electric Power Company case, 107 F.2d 
at p. 792. After the Director’s decision of June 7, 1956, 
expressly stated the official reports and documents relied 
on to support his determination that the lands are public, 
appellants were given an opportunity to present further 
evidence (Jt. App. 285). 


II 


The Secretary Has Properly Determined that Morgan’s Public 
Land Application Does not Comply with the Regulation 
Requiring “a Metes and Bounds Description Connected 
With a Corner of the Public Land Surveys by Course and 
Distance” 


Section 32 of the Mineral Leasing Act of 1920, 41 Stat. 
450, 30 U.S.C. sec. 189, authorizes the Secretary of the 
Interior ‘‘to prescribe necessary and proper rules and 
regulations and to do any and all things necessary to carry 
out and accomplish the purposes of this Act * * °*%” 
The regulations of the Department of the Interior require 
that lease applications for unsurveyed public lands ‘‘must’’ 
describe the land by a metes and bounds description con- 
nected with a corner of the public land surveys by course 
and distance. 43 C.F.R. 192.42(d) (1954 Supp.) The 
regulations further provide that an offer will be rejected 
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and will confer no priority if not completed in accordance 
with the regulations and instructions on printed lease form. 
43 C.F.R. 192.42(¢) (1954 Supp.) General instruction 9 
on the lease form used provides the offer will be rejected 
and will afford the applicant no priority if the land descrip- 
tion is insufficient to identify the lands. (Form 41158, 
Fourth Edition, September, 1953; Jt. App. 66.) 

A. Morgan’s lease application did not connect the metes 
and bounds description of the land sought to be leased with 
a corner of the public land surveys.—The Director’s first 
decision held that ‘‘* * * unsurveyed lands must be de- 
scribed by metes and bounds connecting that description 
with a corner of the public land survey by courses and dis- 
tances’’ (Jt. App. 279). Therefore, the Director held that 
the Morgan public land application was subject to rejection 
because the descriptions were not connected with a corner 
of the public land surveys (Jt. App. 286). The Director’s 
second decision again held that since a tic to a public land 
survey corner is a necessary part of the description, its 
omission is fatal to the offer under the express terms of 
the regulations (Jt. App. 415). Affirming the Director’s 
decision, the Seeretary held that ‘‘Morgan’s public land 
application is also defective and was properly rejected, 
because the metes and bounds descriptions were not con- 
nected with a corner of the public land surveys by course 
and distance’’ (Jt. App. 611). 

The regulations of the Secretary in this case are per- 
fectly clear, and have been followed. A regulation pro- 
mulgated pursuant to the Mineral Leasing Act has the 
force of law. That it binds the Secretary as well as others 
while it is in effect is not to be doubted. Chapman v. 
Sheridan-W yoming Coal Co., 338 U.S. 621, 629 (1950) ; 
McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 321, 
296 F.2d 35, 43 (1955). Appellants attempt to eliminate 
this requirement for an application by arguing that the 
regulation requiring connection to a public land survey ‘‘is 
meaningless’’ (Br. 36-39). As will be shown infra, pp. 30-34 
the regulation is vital. In any event, so long as the regula- 
tion remains outstanding, its provisions are too clear and 


unambiguous to permit reliance on speculation about 
whether or to what extent it assists the Department and 
members of the public in locating the land described. 
Barash v. Seaton, 103 U.S. App. D.C. 159, 162, 256 F.2d 
714, 717 (1958). Indeed, if the Secretary had expressly 
announced that in this case he did not think it necessary 
to follow his own outstanding regulation, there is little 
doubt that such decision would ke subject to reversal in the 
courts. Service v. Dulles, 354 U.S. 363, 372 (1957) ; Accardi 
v. Shaughnessy, 347 U.S. 260 (1954). When regulations 
are adopted couched in terms that the offer ‘‘must’’ de- 
seribe the lands by a description connected with a corner 
of the public land surveys, they can be taken by the mem- 
bers of the public who are entitled to rely on them as what 
they purport to be—an exercise of the delegated legislative 
power—which, until amended, are controlling alike upon 
the Secretary and all others whose rights may be affected 
by them. See Columbia Broadcasting System v. United 
States, 316 U.S. 407, 422 (1942). Wallis, the member of the 
public who made the first lease offer in compliance with the 
regulations, has a statutory right to the lease, and the Secre- 
tary has no authority to issue it to any other, nor has Mor- 
gan any right to claim exemption therefrom on the ground 
that he thinks that the regulation is unnecessary for other 
reasons. Barash v. Seaton, 103 U.S. App. D.C. 159, 256 
F.2d 714 (1958) ; McKay v. Wahlenmaier, 96 U.S. App. D.C. 
313, 226 F.2d 35 (1955). 

B. The Secretary’s regulation has reasonable basis in 
fact.—While we think, as has been shown, that it is not for 
Morgan to say that the regulation is unnecessary and there- 
fore he can acquire rights without conforming to it, it is 
also clear that the regulation serves a useful purpose in 
the circumstances. As is shown in the record in this case, 
the Department of the Interior receives many different 
descriptions and maps even when all parties are seeking 
substantially the same land. It becomes the duty of the 
Department to correlate the differing descriptions to a 
common map or survey. If there has been an official sur- 
vey of the area involved, that official survey is the sole 
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common denominator, and all applicants must ‘‘describe 
the lands by legal subdivision, section, township, and range, 
if the lands are surveyed.’’? Where the lands have not 
been surveyed, as here, it is necessary to have a tie back 
to an official survey in order, that all offers may be cor- 
related to the official records of the Department. In dis- 
posing of public lands, completely or partially, the trans- 
actions involving unsurveyed lands must, in good sense, so 
far as possible, conform to any survey later made so as to 
prevent conflicts. It necessarily follows that such dis- 
posals of unsurveyed lands should be related to (‘‘con- 
nected with’’) lands in the area that have been surveyed. 

In administering the vast areas available for mineral 
leasing, there is necessarily a limit on the amount of time 
the employees of the Department can spend and research 
they can do to ascertain and locate which land the offeror 
intends to include in his offer. The burden is on the ap- 
plicant to clearly describe the land in such a way that it 
is meaningful to the Department of the Interior. Thus, 
the requirement is that the land sought must be described 
in relation to the public land surveys. The statement of 
the Director in his second decision is worth repeating that 
the identification required by the Department is for lease 
issuance and record keeping purposes in order that the 
location and extent upon the records of any lease issued 
may be identified and conflicts with later leases, etc., may 
be avoided.” The official plat is the Bureau’s guide with 
respect to offers filed under 43 C.F.R. 192.42. The lessee 
has the obligation to determine the location of the bound- 
ary lines on the ground (Jt. App. 411-412, fn. 1). 


C. Morgan’s arguments seeking to nullify the regulation 
lack merit.—Appellants point out that no connection to 
the public lands survey is necessary in the case of an ac- 
quired lands application and use this as a basis for their 
argument that the connection is therefore ‘“‘meaningless”’ 


10 Jt, must be remembered that under the prevailing system the 
description in the offer becomes the description in the approved 
lease. 


(Br. 36). The reason why no similar requirement is made 
in the case of acquired lands is that the Government’s title 
there is founded not on its ownership of public domain, 
but on its grantor’s title, however it may have originated. 
Since it is not creating a title as in the case of public 
domain, the United States must, in the acquired lands situa- 
tion conform to the description (even though not tied to 
public land survey) ™ by which it acquired the land. There- 
fore, the Secretary in the exercise of his reculatory func- 
tions could not have imposed a similar requirement on 
applicants for acquired lands, much of which are in the 
eastern part of the country. Moreover, as the Director 
notes in his second decision, the regulations also give re- 
lief in Alaska where very little of the land has been offi- 
cially surveyed. 

In effect, appellants’ argument is that since it is pos- 
sible. to approximate the location of the land in the Mor- 
gan offer by expenditure of enough time and research, the 
burden is on the Department of the Interior to do this. 
It is roughly equivalent to saying that since even a first- 
year law student could, if he spent enough time, find M cKay 
v. Wahlenmaier, if it were cited by name only or as ‘‘No. 
12273, D.C. Circuit’? or as ‘‘that case decided on July 21, 
1955 about the Mineral Leasing Act of 1920’ that it is 
‘‘meaningless’’ to require that it be cited as 96 U.S. App. 
D.C. 313, 226 F.2d 35. It is not ‘‘meaningless’’ to require 
that the lands be described in such a way that they can be 
located in relation to the official plats with a reasonable 
effort. Moreover, this argument ignores the need for re- 
flecting upon the Department of the Interior records the 
relationship between the tract leased and the surveyed pub- 
lic land in the area. 


11 There were neither public land surveys nor public lands in much 
of the Eastern United States. See Secretary’s decision in Columbian 
Carbon Company, 63 1.D. 166, 169-170, aff'd Liss v. Seaton, 
CA#3233-56 (D.C. decided Jan. 9, 1958). Public lands surveys do 
not exist in any of the 13 original states, Maine, Vermont, West 
Virginia, Kentucky, Tennessee and Texas. See page 7, Restora- 
tion of Lost or Obliterated Corners (Dept. of the Interior, 1955 ed.). 
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Appellants take the position that it is enough that one 
‘‘approximates’’ the position of the land sought to be leased, 
and that this was done by the metes and bounds descrip- 
tion without the connection. (Br. 36-37). Thus, the appel- 
lants erroneously state that ‘‘The Secretary agrees that 
it is the metes and bounds description which identifies, 
not the words of connection’’ (Br. 36). Appellants then 
quote some language out of context to back up the errone- 
ous assertion. The language quoted merely gives the well 
known rule that when giving courses and distances in a 
description to a natural or artificial monument an inac- 
curate statement will, within reason, be disregarded and 
the position of the monument controls. Thus if one says 
“proceed south 300 feet to the old oak tree’’ and the actual 
distance is only 250 feet, the actual position of the old 
oak tree will control over the words in the description. 


Appellants then try to construe the decision of the Di- 
rector and the Secretary to make them inconsistent in 
order to support their argument that it is enough to ‘‘ap- 
proximate’’ the location of land sought. Appellants quote 
the Secretary as saying the connection to a public land sur- 
vey corner makes it ‘‘ ‘possible to approximate’ ’’ the site 
of the metes and bounds description (Br. 37, Jt. App. 613). 
The Director is quoted as saying the connection is needed 
to know ‘‘ ‘its exact position on the earth’ ’’ (Br. 37, Jt. 
App. 409.) The purpose of the connection is indeed to 
locate the land, both in the Interior Records and on the 
earth, as accurately as it is humanly possible to do. The 
Secretary has in no sense overruled the Director’s holding 
to this effect. The Secretary recognizes, however, that sur- 
veying and cadastral engineering have not reached abso- 
lute perfection any more than medicine or law or any other 
human endeavor. It will readily be conceded that in locat- 
ing the Wallis lease on the ground, there might be enough 
human error to make two equally competent surveyors 
disagree on the point of beginning by several feet or even 
several yards. It was with this fact in mind that the Sec- 
retary used the phraso ‘‘approximate the site.’’ Appel- 
lants would apparently have us interpret this as meaning 
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that the purpose of the connection is to show the land is 
‘‘approximately’’ somewhere on the Southwest Pass. Read- 
ing the entire text from which the quote was taken, it is 
clear the Secretary is not saying this. Conversely, it could 
not be contended that when the Director refers to ‘‘exact 
position’’ he means a discrepancy of a few feet or a few 
yards would vitiate a description. Given a reasonable con- 
struction of the entire passages from which the quotes are 
taken and their purposes, there is no conflict between the 
Secretary’s and the Director’s decisions. And certainly 
there is no warrant for reading the Secretary’s decision, 
as do appellants, as eliminating or repealing the Secre- 
tary’s own regulation. 

Appellants try to justify the adequacy of their metes and 
bounds description as something separate and apart from 
the connection to the public land survey corner. The regu- 
lation is perfectly plain, as both the Director and the Secre- 
tary have held, that both the metes and bounds and the con- 
nection with a public land survey corner are necessary for 
an adequate description (Jt. App. 279, 409, 611). It is 
therefore immaterial whether or not the metes and bounds 
description might be good if one were able to locate its 
point of beginning. The Secretary’s interpretation of his 
own regulation ‘‘ ‘becomes of controlling weight unless it 
is plainly erroneous or inconsistent with the regulation.’ 
Bowles v. Seminole Rock & Sand Co., 1945, 325 U.S. 410, 
414 * * *.”? Wright v. Paine, U.S. App. D.C. : 

, 289 F.2d 766, 768 (1961). 

D. Morgan’s metes and bounds description was also in- 
adequate.—The decision of the Secretary holds, moreover, 
that not even the metes and bounds portion of the descrip- 
tion is good (Jt. App. 607-611). The Secretary points out 
that, while the Office of Cadastral Engineers was able to 
locate the land, it could do so only with the help of other 
maps which happened to be in the Office at the same time 
and which were not official maps of the Department of the 
Interior ** (Jt. App. 608). Similarly, the Corps of En- 


12 Some of these other maps referred to by the Office of Cadastral 
Engineers might have been “official” government maps for other 
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gineers was unable initially to locate the lands desired (Jt. 
App. 608-609). Although the lands for which Morgan ap- 
plied were eventually identified, the Secretary held that ‘‘it 
does not follow that the descriptions * * * were sufficient 
to identify the land when they [the Morgan offers] were 
filed’’ (Jt. App. 609). In determining the priority between 
competing applicants, each application must stand on its 
own record. The Secretary found on the basis of the record 
that ‘‘this description, which is a composite of non-existent 
corners depicted upon an unofficial map made by projection 
and some existing points and features of the banks lining 
the Southwest Pass which are not shown upon the map, is, 
in my opinion, insufficient to identify the land applied for’’ 
(Jt. App. 610). Whether under all the circumstances of 
this case the description contained in the offer identified 
the land was a question of fact. As this Court said in Wann 
v. Ickes, 67 App. D.C. 291, 293, 92 F.2d 215, 217 (1937): 


It is too well settled to require citation of authority 
that the determination by the Secretary of a question 
of fact, in a matter within his jurisdiction, is binding 
upon the courts. 


See also California Co. v. Seaton, 187 F.Supp. 445, 454 
(D.C. 1960), aff’d California Co. v. Udall, App. D.C. 
: F.2d (No. 16132 decided August 10, 1961). 
When testing the adequacy of the description there are 
the two requirements to be considered: (1) whether the 
description clearly identifies a complete parcel of land and 
(2) whether the complete parcel thus identified can be ac- 


government purposes than land granting, ie., maps of the Corps 
of Engineers or another government agency. But, again, the De- 
partment of the Interior is not required to go hunting through all 
other “official” government maps published to see if any of them 
help clarify a particular oil and gas lease application. Mr. Shearer 
in his affidavit filed in district court has referred to the maps which 
the Office of Cadastral Engineers usually employed in locating the 
lands applied for. These are (1) any maps filed with the applica- 
tion, (2) the official plat of public land surveys and (3) the U. S. 
Geological Survey topographic quadrangle maps which currently 
depict the general area (Jt. App. 790-791.) 


eurately located on the records of the Department of the 
Interior and on the face of the earth. The Secretary held 
that Morgan’s application is not satisfactory for either 
element. We have discussed requirement (2), supra, pp. 
29-34. Requirement (1) is not fulfilled, the Secretary says, 
because Morgan attaches a map and gives a description 
referring to the map. Some of the points in the description 
are locatable on the map, but others are not. 

For example, the description asks to lease a parcel be- 
ginning at the NE corner, W14, SE, Sec. 46, T 24S, R 
30 E, ‘‘as. shown on a map”’ of 1898. (Jt. App. 67.) Thence, 
we are to go south 5280 feet to the SE corner of the W4, 
NE, Sec. 2, T 25 S, R 30 E ‘‘as shown on said map of 
1898.’’ (Ibid.) Thence, go west 1320 feet to the center of 
sec. 2. Thence go south approximately 2200 feet ‘‘to the 
westerly shoreline of East Bay.’’ (Zbid.) But at this point 
we encounter difficulty, because the ‘‘westerly shoreline of 
East Bay’’ is not clearly shown, and if one follows the 
course and distance it appears to end on the east shore of 
the bay rather than the west. (See map Jt. App. 70A.) 
Shall the Secretary, at his peril, leave the map to which he 
has been referred and go searching for another? Which 
controls, the map or the description? The next course and 
distance is ‘‘southwesterly with the westerly shoreline of 
East Bay a distance of approximately 14,000 feet.’’ Again, 
it is difficult to follow the direction on the attached map. 
Did the applicant intend to apply for the land vaguely 
shown on the 1898 map? Can the Secretary ignore the 
map as a basis for getting the shape of the parcel desired 
when the applicant has clearly referred to it several times? 
It does not take a great deal of imagination to see a law- 
suit if a lease unfavorable in some aspects had been issued 
to Morgan on the theory that the 1898 map were not an 
incorporated part of the description. 

Appellants have construed the Secretary’s holding to 
mean that ‘‘if a map is filed with a lease application, the 
words of description cannot be tested by any other map’’ 
(Br. 32). That is true where the ‘‘words of description’’ 
clearly refer to and describe the parcel in terms of such 
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map. The Secretary has held (1) that each application 
must be judged on its own record,” and (2) although a map 
is not required, if one is filed with the application, it will 
be considered and the description must be consistent with 
the map referred to and present a clear picture of the par- 
cel desired. Therefore, when Morgan filed a description 
with an inaccurate map and the parcels desired could not 
be identified either on the official township plat, or the map 
attached or the U. S. Geological Survey quadrangle the 
Secretary was correct in holding that the metes and bounds 
description did not satisfy the requirement of the regula- 
tions and lease form instructions. 


Til 
Appellant Strom’s Attack on Wallis’ Description Lacks Merit 


Having joined forces, appellants, relying on the Strom 
application, seek to acquire the lease rights by attacking 
the description of the Wallis offer. Appellants argue that 
if the Morgan description was inadequate, the Wallis de- 


scription was also inadequate, and therefore that appellant 
Strom, who filed his first application on July 10, 1956, 
subsequent to both Morgan and Wallis, is entitled to the 
lease (Br. 46-52; Jt. App. 297-298). The superiority of 
the Strom description is asserted by appellants on two 
grounds: (1) after supplying the connection to a public 
land survey corner the description is entirely in terms of 
courses and distances and natural features and (2) the 
corner to which Strom connects is alleged to have a monu- 
ment physically present while ‘‘there is no question’’ the 
Wallis corner is without a monument (Jt. App. 612). Let 


13 As related to the present case, this means that a complete 
parcel of land must be described on the face of the application. 
For example, if the description reads from the point of beginning, 
“proceed south 1000 feet, east 1000 feet and north 1000 feet” with- 
out more, the description is bad on its face because it does not close. 
If a map is attached and the description reads from the point of 
beginning “proceed south 2000 feet to the old oak tree as shown 
on the map” and the map does not show an old oak tree, the descrip- 
tion is invalid on the face of the record. 


38 


us assume, as did the Secretary, that these are the true 
facts. Preliminarily, to prevent any misunderstanding from 
appellants’ assertion that Wallis used ‘‘the identical Jur- 
gens corners Morgan used [emphasis by appellants]’’ (Br. 
47), it should be emphasized that Wallis tied his description 
to the public land survey corner whereas Morgan did not. 
Wallis’ description says (Jt. App. 224) ‘‘Each of the metes 
and bounds description of the five tracts appearing below 
is connected with a corner of the public land surveys. That 
corner in each case is the Southeast corner of Fractional 
Section 3, Township 24 South, Range 30 East Lonisiana 
Meridian, Louisiana as shown on the official plat of that 
fractional township approved May 18, 1842.’’ In contrast 
Morgan commences simply from a corner ‘‘as shown on a 
map made under the direction of a board of U. S. Engi- 
neers in March and April 1898”’ (Jt. App. 67). This vital 
distinction between the descriptions must always be kept 
in mind. See detailed discussion by the Secretary of the 
differences between Morgan’s and Wallis’ metes and 
bounds descriptions, Jt. App. 612, 614. 

Once the connection with a public land survey corner has 
been established, whether one refers to courses and dis- 
tances and natural features or to distances in terms of the 
Welman Bradford grid system as shown by the map at- 
tached is immaterial because it is a quite simple operation 
to convert the lines on any grid system to courses. Thus, 
if one has established the point of beginning, where the 
description says ‘‘proceed east along the north boundary 
of the E % SE \% a distance of 560 feet,’’ the Cadastral 
Engineer can easily convert this into ‘‘proceed east X° 
Y’ Z” south a distance of 560 feet.’’ It was not the refer- 
ence to the Welman Bradford grid system that was fatal 
to the Morgan application, but the lack of a tie to a public 
land survey corner, and the incorporation in the descrip- 
tion of a map which did not show the land applied for and 
merely left confused the land sought. In contrast, the 
Secretary found Wallis had attached an up-to-date map 
which, combined with the words of description, showed the 
land applied for with extreme accuracy and without con- 


flict between the words and the map (Jt. App. 614). There 
is nothing in the Secretary’s regulations, as appellants 
seem to assume, prohibiting reference to any map except 
the official plat after survey. 

It is equally immaterial whether the actual monuments 
of the Connelly survey can still be found on the ground. 
If lost or obliterated, they can be restored. Many of the 
physical monuments of official surveys all over the United 
States have been obliterated or lost. It has become neces- 
sary for the Department of the Interior to issue a guide for 
surveyors on ‘‘Restoration of Lost or Obliterated Corners 
and Subdivision of Sections.’’ This booklet states, (p. 6, 
1955 ed.), ‘‘corners established in the public land surveys 
remain fixed in position and are unchangeable; and ° ° ® lost 
or obliterated corners of those surveys must be restored to 
their original locations from the best available evidence of 
the official survey in which such corners were established.”’ 
Appellants rely here, as they did in the proceedings before 
the Department of the Interior, on a report by one George E. 
Jones, in an attempt to prove that it is not possible to 
locate the position of the Connelly corner (Br. 51). Both 
the Director and the Secretary, who are the factfinders and 
have a highly qualified staff of cadastral engineers for 
consultation had this report before them and did not find it 
necessary to pass on the truth of Mr. Jones’ assertions. 
Instead, the Secretary points out that ‘‘the Connelly sur- 
vey is the only official survey which has been made of the 
area covered and it has never been set aside’’ (Jt. App. 
612). The Director in his second opinion stated, quite cor- 
rectly, that ‘‘Just as no one but the United States may de- 
termine that an independent resurvey of public lands is 
necessary, so no lease offeror may determine that the exist- 
ing survey is wrong and ignore it either with respect to 
an offer to lease the surveyed lands or with respect to its 
adequacy as a tie to unsurveyed lands for which an offer is 
filed *° * ° (Jt. App. 414). 

The Supreme Court has left no doubt that the official sur- 
veys of the United States are to be followed and given effect, 
even though erroneous, until they have been corrected by 


the Department of the Interior. In Cragin v. Powell, 128 
U.S. 691, 698-699 (1888), it was said: 


That the power to make and correct surveys of the 
public lands belongs to the political department of the 
government and that, whilst the lands are subject to the 
supervision of the General Land Office, the decisions of 
that bureau in all such cases, like that of other special 
tribunals upon matters within their exclusive jurisdic- 
tion, are unassailable by the courts, except by a direct 
proceeding; and that the latter have no concurrent or 
original power to make similar corrections, if not an 
elementary principle of our land law, is settled by such 
a mass of decisions of this court that its mere state- 
ment is sufficient. [Citing cases.] 

The reason of this rule, as stated by Justice Catron 
in the case of Haydel v. Dufresne, is that ‘‘great con- 
fusion and litigation would ensue if the judicial tri- 
bunals, state and federal, were permitted to interfere 
and overthrow the public surveys on no other ground 
than an opinion that they could have the work in the 
field better done and divisions more equitably made 
than the department of public lands could do.’’ 17 
How. 30.%* 


In summary, the Connelly corner which Wallis used is 
an official ‘‘corner of the public land surveys’’ as prescribed 
by the regulation, and the Secretary could not change the 
rules in the middle of the game to the detriment of any 
applicant by declaring that such corner was invalid because 
it ‘‘was not locatable on the ground.’’ Morgan could have 
used a Connelly corner or another monumented corner such 
as Strom used for a connection and either would have been 
acceptable. But, in fact, Morgan used neither. Strom 
used a correct corner but Wallis’ application was prior in 
time. The Connelly corner Wallis used satisfies the regula- 
tion and is adequate for record-keeping purposes of the 


14 Of course any notion that the surveys were made in the past 
with absolute accuracy flies in the face of a hundred years of 
history. 


Department of the Interior. The accuracy with which a 
qualified cadastral engineer or surveyor could restore this 
corner on the ground, assuming it is lost or obliterated, 
will arise, if ever, from a boundary dispute between adjoin- 
ing lessees or owners of other conflicting interests. The 
Court or administrative tribunal adjudicating such dispute 
can at that time settle where the monument for any given 
corner should be replaced. It need not and cannot be settled 
in the present litigation. The impediments on oil and gas 
leasing in other disposals of public property which would 
result from the principle advocated by appellants is obvious. 
In the oil and gas industry where loss by drainage results 
from production from adjoining properties, the delays in 
leasing would be particularly damaging to the Govern- 
ment’s interest. 
CONCLUSION 


The judgment of the district court is correct and should 
be affirmed. 


Respectfully submitted, 


Ramsey Cuarx, 
Assistant Attorney General. 


Rocer P. Marquis, 
Ratrx S. Born, 
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Attorneys, 
Department of Justice, 
Washington 25, D.C. 
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Froyp A. Wats, ET au., Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE FLOYD A. WALLIS 


OPINION BELOW 


The District Court did not write an opinion. In granting 
the appellee’s motions for summary judgment, it made 
findings of fact and conclusions of law which are found at 
pages 748-752 of the Joint Appendix. 
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JURISDICTION 


This is an appeal from the judgment of the District 
Court granting the appellees’ motions for summary judg- 
ment. The judgment was filed on February 20, 1961 (JA 
753). The notice of appeal was filed on April 14, 1961 (JA 
754). The jurisdiction of the District Court is alleged to 
be founded on Section 306, Title 11, of the District of Co- 
lumbia Code. The jurisdiction of this Court is involved 
under 28 U.S.C. see. 1291. 


STATEMENT 


Appellee Wallis adopts as his own and incorporates here- 
in by reference the Statement contained in the brief of 
Appellee Udall on this appeal. 


SUMMARY OF ARGUMENT 
I 


The Secretary’s decision that the land involved is public 
land and not acquired land? is not arbitrary, unreasonable 
or wrong, and the amended complaint contains no allegation 
that it is. The appellants are estopped to question the de- 
cision, since two public land leases for land covered there- 
by and not leased to Wallis, subsequently were issued to 
and accepted by appellant Strom. 


The Mineral Leasing Act of 1920, as amended, covers only 
public land and requires that oil and gas deposits in it 
‘¢shall be subject to disposition in the form and manner’’ 
therein provided. (60 Stat. 950; 30 U.S.C. 181.) The land 
here involved, like other public land in Louisiana, was 
acquired by the United States by purchase from France. 


1¥For our purposes, public land may be defined as land the title to which 
has been acquired by the United States in the extension of its sovereignty, 
in our case in the purchase of Louisiana from France; acquired land as land 
once in private ownership and then acquired by the United States. Cf. 
Justheim v. McKay, 123 F. Supp. 560 (D.C. D.C., 1954), aff.d 97 App. D.C. 
146, 229 F. 2d 29 (1956). 
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It has never been disposed of by the United States. Hence, 
it is land to which the act has been extended. The Mineral 
Leasing Act for Acquired Lands of 1947 expressly covers 
only ‘‘lands heretofore or hereafter acquired by the United 
States to which the ‘mineral leasing laws’ [including the 
1920 act, as amended] have not been extended * * *.’? (61 
Stat. 913; 30 U.S.C. 351.) The language and legislative 
history of the latter Act evidence no intent to regard public 
land as acquired land merely because of a Jurgens trans- 
action by which the Government actually acquired nothing. 
The discussion of conditions to leasing requested by the 
Army is pointless, since Congress has provided for such 
conditions only as to acquired land. 


Appellants’ argument on ‘‘treatment’’ of the Jurgens 
land by officials of the United States as ‘‘acquired land’’, 
is the same as the one rejected in U. S. v. California, 332 
U.S. 19, 39, 40 (1947). Long before any offer in this 
case was filed, those officials were overuled by U. S. v. 
Louisiana, 339 U.S. 699 (1950), which the Secretary was 
required to follow. Finally, the ‘‘treatment’’ covered the 
Jurgens land, not the land here involved. 


The answer to appellants’ ‘‘administrative record’’ as- 
sertion is that the evidence supporting the Secretary’s 
conclusion that the land is public consists of officially 
noticeable documents cited by the Director of the Bureau 
of Land Management, whose decision was affirmed by the 
Secretary. And the factual basis for the conclusion has 
never been denied by appellants. 


sa 


The failure of Morgan’s public land offer to provide a 
connection to a public land survey corner from his desecrip- 
tion was fatal. 43 CFR, 1953 Supp., 192.42(d) provided 
that the description ‘‘must’’ be so connected. And sub- 
section (g) of the same section specifically provided for 
rejection of an offer not completed in accordance with the 
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regulations in Part 192. The regulation was mandatory. 
Hence, the attempt of appellants to excuse the failure to 
comply because the requirement is allegedly ‘‘meaning- 
less’’ is immaterial. In any event, the requirement is not 
meaningless. Identification of unsurveyed land is obvi- 
ously aided because, when the connection is made, it is 
possible to approximate the site and to limit the location 
of the land. Appellants’ grounds for claiming otherwise 
are without foundation in fact or reason. 


The Secretary was required by section 17 of the Mineral 
Leasing Act and his own mandatory regulations to reject 
Morgan’s application for failure to provide the connection. 
Appellants are saying in effect that they dislike the statute 
and the regulation. But, while they subsist, the Secretary 
and all applicants, including the appellants, are bound by 
them. Until Wallis filed his public land offer two years 
and two months after Morgan filed his, Morgan had full 
opportunity to remedy the defect by filing an amendment 
to his offer. After Wallis had filed his public land offer, 
and too late as against him, Morgan did file letters pur- 
porting to supply the connection. Appellants’ argument 
that the requirement of the connection is ‘‘meaningless’’ is 
simply a belated rationalization of failure timely to comply 
with a mandatory, unequivocal regulation. 


Morgan’s offer was also fatally defective because it failed 
to contain a description sufficient ‘‘to identify the lands’’ 
requested as required by General Instruction 9 on the lease 
offer form and by 43 CFR, 1953 Supp., 192.42(g¢). He was 
not required to, but he chose to file a map with his offer. 
The map he filed was an 1898 map, which he made an 
inextricable part of his description by repeated ‘‘as shown’”’ 
references to it. But the description, among other things, 
repeatedly refers to topographic features which cannot be 
found on the map. The deficiencies in the description are 
not disputed. He chose not to amend his offer, as he could 
have, by adding maps or otherwise, before Wallis filed his 
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offer. The regulations and instructions required the offer 
to describe the land and to do so in a manner sufficient to 
identify it. The Secretary was therefore required to deter- 
mine whether the words of Morgan’s description and the 
1898 map were sufficient to identify the land. In so doing, 
the Secretary could not as a matter of law regard any other 
map or document as part of the offer. That he could not 
do so was expressly conceded by Morgan. (JA 610, fn. 5.) 
Therefore, all of appellants’ references to other material, 
including a ‘‘composite map”’ of the Burwood area, are 
immaterial. The Bureau’s cadastral engineers and the 
Corps of Engineers could not and did not find that the 
description in Morgan’s offers identified the land, as appel- 
lants assert, until they were supplied with maps other than 
the 1898 map by appellant The California Company. But, 
for the reason stated above, these could not properly be 
used in determining the sufficiency of the description in 
Morgan’s offer. 


The description in the slant-drill permit issued to The 
California Company was found sufficient only after the 
Burwood area map had been supplied to the Corps of Engi- 
neers. Moreover, there is no preference right to a permit, 
and it is not otherwise subject to the law, regulations and 
instructions applicable to leases. 


The evidence of the deficiencies in Morgan’s description 
is found in its words and the 1898 map. The Secretary also 
referred to portions of Morgan’s and Wallis’ briefs. The 
appellants to the contrary, all these are in the administra- 
tive record. 


The fatal defects of failure to provide a connection to a 
corner and of the insufficiency of the description are ob- 
vious. The Secretary was clearly right and not arbitrary 
or unreasonable in rejecting Morgan’s public land offer to 
the extent of its conflict with Wallis’ public land offer. 
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Appellants say Wallis’ description does not identify the 
land, if Morgan’s does not, because Wallis’ ‘‘basic points 
of beginning and references are calls to the same Jurgens 
sections used by Morgan.’? But Wallis combined these 
with references to existing physical features and to a 
recent Corps of Engineers map, attached to and a part of 
his offer, on which the land requested is clearly depicted 
and shaded. The land requested is not shown on the 1898 
map; it was then not even in existence as dry land. The 
vast differences between the Morgan description and the 
1898 map, and the Wallis description and the recent map, 
are plain on their face. 


Wallis connected his description to the southeast corner 
of fractional section 3, Township 24 South, Range 30 East. 
This corner is shown on the official plat of survey of that 
township. It is the survey closest to the land involved and 
one which has never been changed or set aside. Morgan 
filed letters, too late, purporting to connect five of his six 
tracts to the very same corner. Until changed or set aside, 
an official survey is operative, and conclusive and binding 
on all persons dealing with the United States as well as 
the Government itself. Being a corner represented on the 
official plat of survey, never changed or set aside, the 
section 3 corner clearly is ‘‘a corner of the public land 
surveys’’ as provided in the regulation requiring the con- 
nection. 


The Secretary did not find that the corner was “‘non- 
existent.’? He assumed the absence of a monument at the 
corner, but the absence is immaterial, as he held and 
appellants concede. Immaterial also are two reports on 
the basis of which, appellants argue that the position for 
the corner cannot be located. 


Moreover, the Bradford report concerned townships and 
ranges other than, and nowhere near, the one in which the 
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corner Wallis used is located. And the report of Jones, 
an appellant’s employee, in fact shows that the corner is 
locatable by using an overlay method of matching identifi- 
able natural features. Wallis based his description on the 
modern Corps map, which was in part prepared by using 
that method, and on which the said corner as well as the 
land involved are shown. 


Wallis may not legally be deprived of his statutory 
preference right to a lease by objections so completely lack- 
ing in substance and immaterial as a matter of law. And 
the Secretary was clearly right and neither arbitrary nor 
unreasonable in so holding. 


ARGUMENT 


The District Court has twice held that the appellants’ 
case has no merit, in denying appellants’ motion for a pre- 
liminary injunction (JA 795, 799, 800, 801) and in entering 
judgment dismissing the action with prejudice. (JA 748, 
753.) For the reasons stated in this brief and in the brief 
of appellee Udall, it is submitted that the judgment of the 
District Court was right and should be affirmed. 


The action is one in which the appellants seek judicial 
review of the issuance by the Secretary of the Interior to 
appellee Floyd A. Wallis under the Mineral Leasing Act 
of 1920, as amended (41 Stat. 437; 60 Stat. 950; 30 U.S.C. 
181 et seg.) of public land oil and gas lease BLM 042017 
of 826.87 acres of unsurveyed land in Louisiana, at the 
mouth of the Mississippi River; and of his rejection of 
lease offers of appellants Morgan and Strom, each allegedly 
including the same land leased to Wallis. Among other 
things, the appellants seek a judgment commanding the 
Secretary of the Interior to cancel the lease issued to Wallis. 


Congress has not given the courts the power to review 
the actions of the Secretary of the Interior in managing 
and disposing of land and minerals. Like other executive 
officers, he is presumed to have acted properly. Klamath 
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and Moadoc Tribes v. U.S., 296 U.S. 244, 253 (1935) ; Dunn 
v. Ickes, 72 App. D.C. 325; 115 F. 2d 36, 37 (1940). His 
decision is subject to judicial review only if he has acted 
arbitrarily or unreasonably, or has been clearly wrong. 
Chapman v. Sheridan-Wyoming Coal Company, Inc., 338 
U.S. 621, 631 (1950); McLennan v. Wilbur, 283 U.S. 414 
(1931) ; Riverside Oil Co. v. Hitchcock, 190 U.S. 316, 324, 
325 (1903); The California Company v. Udall, App. D.C., 
No. 16132, Aug. 10, 1961; McKenna v. Seaton, 104 App. 
D.C. 50; 259 F. 2d 780 (1958) ; Anderson v. McKay, 94 App. 
D.C. 11; 211 F. 2d 798, 807 (1954) ; Chapman v. Santa Fe 
Pac. R.R. Co., 90 App. D.C. 34; 198 F. 2d 498, 502 (1952). 
His interpretation of his own regulation is ‘‘of controlling 
weight unless it is plainly erroneous or inconsistent with 
the regulation.” Bowles v. Seminole Rock & Sand Co., 
325 U.S. 410, 414 (1945); Wright v. Paine, App. D.C.; 
289 F. 2d 766, 768 (1961). ‘‘It is too well settled to require 
citation of authority that the determination by the Secretary 
of a question of fact, in a matter within his jurisdiction, 


is binding upon the courts.’ Wann v. Ickes, 67 App. D.C. 
291; 92 F. 2d 215, 217 (1937); Quinby v. Conlan, 104 U.S. 
420, 426 (1882); Foster v. Seaton, 106 App. D.C. 253; 
271 F. 2d 836, 838, 839 (1959). Tested by these rules of 
judicial review, the Secretary’s decision in this case should 
not be disturbed and the judgment of the District Court 
should be affirmed. 


I 


THERE IS NO PROPER BASIS FOR DISTURBING THE SECRE- 
TARY’S DECISION THAT THE LAND INVOLVED IS PUBLIC 
LAND LEASABLE UNDER THE MINERAL LEASING ACT OF 
1920, AS AMENDED, WHICH WAS CLEARLY RIGHT. 

The amended complaint contains no allegation that the 
Secretary’s decision that the land involved is public land 
and not acquired land is arbitrary, unreasonable, or even 
wrong or objectionable on any ground, and none of the facts 
upon which that decision is based is denied. The appellants 
merely raise a doubt whether the United States owns the 
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land at all by alleging that it is ‘‘claimed’’ by the United 
States, ‘‘and on the other hand by the State of Louisiana 
and a certain grantee of the State of Louisiana ;’’ and allege 
that, presumably if owned by the United States, some un- 
specified portion of the land may be acquired land and all 
of it may be public land. (JA 9, par. 15). 


Moreover, as alleged in the supplemental answers of the 
Secretary and Wallis (JA 57, 59), on November 24, 1959, 
there were issued to appellant Ruth G. Strom as Ad- 
ministratrix of the Estate of Ted BR. Strom, two oil and gas 
leases identified by serial numers BLM 043259 and 043260 
for lands covered by the Secretary’s decision of August 27, 
1958 and not leased to Wallis in BLM 042017. (JA 655, 657, 
660.) Those leases were issued and accepted by appellant 
Strom for public lands of the United States under the 
Mineral Leasing Act of 1920, 41 Stat. 437, as amended (30 
U.S.C. Sec. 181 et seg.) Appellants Morgan and Strom 
have agreed to share any benefits from a lease or leases 
issued to either of them. (JA 9, par. 14.) By accepting 
those two leases and thus enjoying the benefits of the 
Secretary’s decision of August 27, 1958, said appellants 
have estopped themselves and appellants The California 
Company and Shell Oil Company, who claim through them, 
to question the Secretary’s decision that the lands for 
which appellants seek in this action to compel the Secretary 
to issue oil and gas leases to them are public lands of the 
United States.” 


Nevertheless, appellants argue that the lands in suit are 
leasable as acquired lands. (Br. 16-25). Their argument 


2 Bunker Hil Co. v. U.S., 226 U.S. 548 (1913); Winslow v. Baltimore ¢ 
O. B. Co., 208 U.S. 59 (1908) ; Daniels v. Tierney, 102 U.S. 415 (1880); Burns 
Mortgage Co. v. Hardy, 94 F. 2d 477 (C.C.A. 1, 1938) ; Hartwell Mills v. Bose, 
Collector of Internal Eevenue, 61 F. 2d 441, 444 (C.C.A. 5, 1932); Albright 
et al. v. Oyster et al., 60 Fed. 644 (C.C.A. 8, 1894); St. Louis § S.F.B. Co. 
v. Folts, 52 F. 627, 631, 632 (Cir. Ct, W.D. Ark., 1892); U.S. v. Certain 
Parcels, Etc., 149 F. Supp. 696, 700 (D.C., N.D. Ohio, 1957); Houston Pro- 
duction Co. v. U.S., 4 F. Supp. 715, 717 (D.C. 8.D., Tex., 1933). 
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is that even though the land concededly has always been 
public land and has never been conveyed by the United 
States, it became and permanently remains ‘‘acquired land’’ 
within the meaning of the Mineral Leasing Act for Acquired 
Lands of August 7, 1947 (61 Stat. 913; 30 U.S.C. 351-359), 
merely because the land to which it accreted was errone- 
ously ‘‘purchased’’ and in being so ‘‘purchased”’ and other- 
wise was for a time erroneously ‘“‘treated’’ as ‘‘acquired”’ 
land by officials of the United States. To show the lack of 
any merit in this argument the following considerations 
are submitted. 


(1) The Mineral Leasing Act for Acquired Lands simply 
provides in section 2 (61 Stat. 913; 30 U.S.C. 351) that 
«< «Acquired Lands’ or ‘lands acquired by the United States’ 
include all lands heretofore or hereafter acquired by the 
United States to which the ‘mineral leasing laws’ have not 
been extended * * *.’? And ‘mineral leasing laws’’ are 
defined as including the one covering public lands, the 
Mineral Leasing Act of February 25, 1920, as amended (41 
Stat. 437; 60 Stat. 950; 30 U.S.C. 181 et seq.) There is 
nothing in that or any other language or in the legislative 
history of the Mineral Leasing Act for Acquired Lands, 
and the appellants cite none, which evidences an intent to 
regard public lands never disposed of by the United States 
as acquired lands merely because of erroneous actions of 
officials of the United States based on the assumption that 
they were privately owned. It is inconceivable that merely 
because of a transaction by which the United States actually 
acquired nothing, public lands should thereafter be re- 
garded as having been acquired for any purpose or that 
Congress should have so intended in the absence of an 
explicit direction. 

On the contrary, to issue an oil and gas lease of public 
land under the Acquired Lands Act would violate the clear 
and explicit provisions of the Mineral Leasing Act of 
February 25, 1920, as amended, and the Acquired Lands 


11 


Act. For the Mineral Leasing Act covers only public land* 
and requires that oil and gas deposits therein ‘‘shall be 
subject to disposition in the form and manner’’ therein pro- 
vided. (30 U.S.C. 181.) Like all other public land in 
Louisiana, the land here involved was acquired by the 
United States by purchase from France. Being con- 
cededly public land, never disposed of by the United States, 
it is land to which the 1920 Act has been extended. And 
the Acquired Lands Act by its own definition covers only 
‘lands heretofore or hereafter acquired by the United 
States to which the ‘mineral leasing laws’ [the 1920 act] 
have not been extended * ° *.’’ 


It is absurd for appellants to speak of public land never 
disposed of by the United States as being ‘‘acquired’’ or 
‘‘purchased.’’ (Br. 24.) Being neither, there is no basis 
for the assertion that ‘‘jurisdiction and administration are 
the controlling factors.’’ (Br. 22, 23.) In any event Con- 
gress chose not to define the land covered by the Mineral 


Leasing Act for Acquired Lands in terms of ‘‘jurisdiction’’ 
or ‘‘administration’’ and its choice is controlling. And the 
discussion of conditions to leasing requested by the Secre- 
tary of the Army is similarly pointless if the land is public 
and not acquired, since Congress has provided for such 
conditions only if the lands are acquired and leasable under 
the Mineral Leasing Act for Acquired Lands. 


(2) The plaintiffs’? argument on the treatment and ad- 
ministration of the Jurgens land as ‘‘acquired land’’ (Br. 
16-20) is analogous to the one made and rejected in U.S. v. 
California, 332 U.S. 19, 39, 40 (1947), the companion case 
to U.S. v. Louisiana, 339 U.S. 699 (1950). In California, 
title to the submerged coastal lands was held to be in the 
United States, even though action had been taken, as the 
court said, ‘‘undoubtedly consistent with the belief * * * 


340 Opp Atty. Gen. 9 (1941); 34 Op. Atty. Gen. 171 (1924); Solicitor’s 
Opinion on Mineral Leasing Act, 60 LD. 26, 27 (1947); Justheim v. McKay 
97 App. D.C. 146; 229 F. 2d 29 (1956). 
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on the part of some government agents at the time that 
California owned all, or at least a part of the three-mile 
belt. This belief was indicated in the substantial number 
of instances in which the Government acquired title from 
the states to lands located in the belt; some decisions of 
the Department of the Interior have denied applications 
for Federal oil and gas leases in the California coastal 
belt on the ground that California owned the lands.’’ (332 
U.S. 39, 40.) Of the 195 instances of acquisition of title 
from the states cited by California, the United States 
conceded that at least 14 were clearly under the marginal 
sea; the State cited 28 decisions of the Department of the 
Interior, which the United States conceded ‘‘did reflect 
a belief of that Department that title to the lands was 
in the State.’™ 


In United States v. San Francisco, 310 U.S. 16, 31-32 
(1940), an interpretation given by the Department of the 
Interior for 24 years to section 6 of the Raker Act of 
December 19, 1913 (38 Stat. 242, 245) was held not to 
constitute an estoppel against the Government in a suit 
to enjoin certain actions which the Department, under a 
new interpretation of the section had determined to be 
unlawful. Accord, Utah Power & L. Co. v. United States, 
243 U.S. 389, 408, 409 (1917). See also Solicitor’s Opinion 
on Property along Intracoastal Canal, 64 I.D. 327, 328 
(1957). 


(3) The Attorney Generals who approved the ‘‘acquisi- 
tion’? of, and commenced condemnation proceedings con- 
cerning the Jurgens land (JA 492, 493) were in effect 
overruled by the later Attorney Generals who commenced 
and prosecuted U.S. v. Louisiana and by the Supreme Court 
which upheld their position in that case in 1950, long 


4Brief for United States in support of Motion for Judgment in U.S. v. 
California, supra, pp. 166 et seq.; 194, 195. See also pp. 189-194 for dis- 
cussion of actions taken by the Attorney General, the Corps of Engineers (War 
Department) and the Navy Department, also cited by the State. 
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before Morgan filed his acquired land application. The 
Director followed, as he was bound to follow, the decision 
of the Supreme Court in that case, and the Secretary 
affirmed. Moreover, by designating the Secretary to ad- 
minister both the Mineral Leasing Act of 1920 and the 
Mineral Leasing Act for Acquired Lands, Congress neces- 
sarily delegated to him the responsibility for determining 
in each case which of the two statutes covers the land for 
which a lease is sought. For all these reasons, apart from 
others, what appellants say about the Secretary going 
behind the earlier Attorney General’s opinion is pointless. 
(Br. 23, 24.) 


(4) The erroneous ‘‘purchase’’ and ‘‘treatment”’ in any 
event covered the Jurgens land, not the land here involved. 


(5) BLM—A 015383 covers the Jurgens land and is held 
by appellant The California Company, Morgan’s optionee 
of BLM—A036376. That Company acquiesced in the sub- 
stitution of a public land lease nunc pro tunc as required 


by the Director (JA 726, 730.) The fact that it preserved 
its rights to an acquired land lease or was permitted to 
do so does not indicate doubt on the Bureau’s part. 


(6) Contrary to appellants’ statements (Br. 4, 20), both 
the Director and the Secretary did consider and dispose 
of the Jurgens argument. Whatever claim to title Jurgens 
had was based on conveyances to him by Louisiana. And 
Louisiana’s claim to title was based merely on its own 
law. The U.S. Attorney in his letter of January 13, 1904 
to the Attorney General stated (JA 516): ‘‘The lands 
in question [the Jurgens land] have all been formed by 
accretion from the sea, and under the law of Louisiana 
all such accretions belong to the State.’? The Director 
expressly held that there was no proper basis for any such 
claim by the State and took into account the Jurgens pur- 
chase in his decision of June 7, 1956 (J.A 245, 248, 249, 268.) 
The Director referred in detail to the three patents from 
Louisiana to Jurgens and to the deed from Jurgens to 
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the United States (JA 268), and expressly disposed of 
the Jurgens argument as is clearly shown from the portions 
of his decision quoted below.® 


In his response to the order to show cause of the 
Director’s said 1956 decision, Morgan disputed none of the 
below quoted statements or the conclusion that the land 
was public land. (JA 285, 305.) Before the Secretary, 
Morgan for the first time took the position that the land 


5 <¢ Accretions to * * * [the Jurgens land] are directly involved in the 
instant case. * * * Louisiana has claimed these and other lands and 
the soils beneath the marginal sea by virtue of her inherent sovereignty 
theory of title to the bed of the Gulf of Mexico. * * * since United 
States v. Louisiana, 339 U.S. 669 (1949) [1950], the only interpretation 
that can be given thereto is that this case does not admit of an inherent 
sovereign ownership of water bottoms other than inland water bottoms 
***, (JA 268, 269.) 


Earlier in the same decision, the Director referred to the purchase from ila 
Louisiana patentee’’, obviously meaning Jurgens, and continued: 


«c@ © © the United States was the original proprietor of all lands within 
Louisiana by purchase from France; since United States v. Louisiana, 
339 U.S. 699 (1949) [1950] decided that Louisiana did not own the 
bed of the marginal sea, the United States is the original proprietor of 
that bed. No State by legislative fiat can decree title out of the United 
States and declare title in herself. * * * Absent a grant of the public 
lands from the United States * * * title has always been in the United 
States. Since Louisiana is a public land State, all lands therein still 
possessed by the United States as original proprietor are public lands 
* © ©: the only method by which any land in a public land State, such 
as Louisiana, can become acquired lands is for the United States first to 
completely divest itself of title to the public lands, and later purchase 
the same land from prviate or State ownership.’? (JA 248, 249.) 


At another point the decision continued on the same subject: 


‘co © © having decided that title to all lands formed from the bed 
of the marginal sea in the Gulf of Mexico subsequently to 1850 was 
at all times in the United States, including accretions thereto, the 
conclusion is inevitable that these subsequently formed lands are ‘public 
lands’ of the United States ° * *. It is axiomatic then that any lands 
not conveyed by the United States remained property of the United States 
as public lands; they are subject to leasing under the Mineral Leasing 
Act of February 25, 1920, supra, as amended. * * * there are no lands 
involved herein which are considered acquired lands.’’? (JA 272, 273.) 
(Emphasis throughout this brief is supplied unless otherwise indicated.) 
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involved was acquired land by reason of the Jurgens trans- 
action. He did this by filing on November 4, 1957, a 
Motion for Exercise of Supervisory Jurisdiction and to 
Consolidate with his appeal from the Director’s decision 
of June 5, 1957; a Brief in support thereof; and 17 exhibits. 
(JA 465.) Wallis replied in his brief. (JA 539, 576-581.) 


In the decision of August 27, 1958, the Secretary recited 
the making of said motion (65 ID. 371; JA 604), denied 
it and agreed with the Director that the lands involved 
are leaseable under the Mineral Leasing Act of 1920, as 
amended, and not under the Mineral Leasing Act for 
Acquired Lands (65 LD. 372; JA 605, 606.) In doing 
so, he stated in part: 


“Thus there are now three parties before the Sec- 
retary each of whom is asserting the priority of his 
public land or acquired land offer. Not one of the 
applicants has taken a definitive position on whether 
the lands applied for are of the one type or the 


other and each is apparently willing to accept a lease 
under either statute.!"! Furthermore, the Director in 
an exhaustive and carefully reasoned decision has 
determined that the lands involved are leaseable only 
as public lands. Although all the parties are main- 
taining both types of offers, not one of them ts msist- 
ing that the Director’s determination is im error. eee 
Morgan has appealed from the Director’s decision, 
but on the ground that his public land offer was 
erroneously rejected. It is true that in Morgan’s 
Motion and Brief in support of Motion for Exercise 
of Supervisory Authority, etc., filed on November 4, 
1957, he says that the tracts applied for should be 
held to be acquired lands. His arguments, however, 
are perfunctory and he makes no serious attempt to 
point out error in the extensive and careful analysts 
on which the Director based his determmation that 


{6} Wallis, like Morgan and Strom, filed both public and acquired land offers. 
Therefore, the appellants’ quotation (Br. 20) from Wallis’ acquired land 
offers on the land being accretion to Jurgens land has no significance as & 
recognition. 
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the land is leaseable only as public domain. Finally, 
Strom makes no objection to the Director’s deter- 
mination as to the status of the land.”? (65 LD. 372; 
JA 605, 606.) 


The appellant’s argument founded on the Jurgens trans- 
action and the subsequent ‘‘treatment’’ based on it is 
plainly without substance. The Secretary correctly char- 
acterized it as perfunctory and did not dignify it by ex- 
tended analysis. It cannot justifiably be said that the 
Secretary in deciding that the land involved was public 
land, leaseable under the Mineral Leasing Act of 1920, 
acted arbitrarily or without reason or that he was clearly 
wrong. 


(7) Appellants allege that there is no evidence in the 
administrative record to support the Secretary’s conclusion 
that the land is public. (Br. 25.) The Secretary affirmed 
the decision of the Director in this respect. (65 I.D. 372; 
JA 605, 606.) The facts upon which the Director based 


his decision that the land is public all had their source 
in Officially noticeable documents which are cited innum- 
erable times in the Director’s decision of June 7, 1956. 
These consist of Congressional documents; War Depart- 
ment reports, maps, and surveyor’s field notes; and a 
Presidential Proclamation. (JA 253, 254, 256, 262, 263, 
264, 265, 280, 281, 282, 283, 284.) A regulation of the 
Department, effective March 27, 1956, 43 CFR 1957 Supp. 
221.100, provides: ‘‘Official notice may be taken * * ® of 
any matter of which the courts may take judicial notice. 
°° -.?? All the documents above mentioned come within 
the terms of the quoted category.’ 


1 Tempel v. U.S., 248 US. 121, 124, 125, 126 (1918); Jenkins v. Collard, 
145 U.S. 546, 560, 561 (1892); Osage Nation of Indians v. U-S., 97 F. Supp. 
381, 403, 417, 418 (Ct. Claims, 1951); Bank v. Krug. 90 F. Supp. 778, 781 
(S. D. Cal, 1950). 
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Moreover, the appellants have at no time, in response 
to the Director’s order to show cause in his 1956 decision 
or otherwise, disputed the facts upon which the Secretary 
and Director based their decision that the land was public.® 
They in effect argue that regardless of those facts and in 
any event merely because of the Jurgens transaction, the 
land should be regarded as acquired land. 


There is, therefore, no legal relevance to, or basis for, 
appellants’ assertion of lack of evidence in the adminis- 
trative record to support the Secretary’s conclusion. 


THERE IS NO PROPER BASIS FOR DISTURBING THE REJECTION 
OF MORGAN'S PUBLIC LAND LEASE OFFER, WHICH WAS 
CLEARLY RIGHT. 

The preference right to an oil and gas lease granted 
by Section 17 of the Mineral Leasing Act of 1920, as 
amended (60 Stat. 951; 30 U.S.C. 226), to ‘‘the person 
first making application for the lease who is qualified to 
hold a lease under this act’’ is not earned unless the 
application is in such form and is filed in such circum- 
stances as to be proper under the statute and the regula- 
tions of the Department in force when it was filed. McKay 
v. Wahlenmaier, 96 App. D.C. 313, 226 F. 2d 35, 39, 
40 (1955); Lynn Nelson et al., 66 ID. 14 (1959); BR. S. 
Prows, 66 I.D. 19, 22 (1959); Arnold R. Gilbert, 63 I.D. 
328 (1956) ; Madison Oils, Inc., 62 I.D. 478 (1955) ; Transco 
Gas & Oil Corp. et al., 61 LD. 85 (1952). 


In his decision the Secretary held ‘‘that the action of 
the Director in rejecting Morgan’s public land application 
BLM 036377 to the extent of the conflict with Wallis’ 
application BLM 042017 is correct.’”’ (65 I. D. 379; JA 615.) 


8 The regulation on official notice, supra, also provides: ‘‘Where a decision 
or recommendation has rested upon such official notice and has afforded the 
parties an opportunity to show to the contrary [as the Director’s 1956 decision 
did] no further opportunity to show the contrary will be allowed.’’ 43 CFR, 
1957 Supp., 221.100. | 
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He concluded that Morgan’s said application was defective, 
earned him no priority and must be rejected because the 
land description in it was deficient in two respects, each 
of which is fatal. One was the failure of the description 
to be connected with a corner of the public land surveys. 
(65 LD. 376; JA 611.) The other was that the offer con- 
tained a description insufficient to identify the land applied 
for (65 LD. 374376; JA 607-611.) 


A 


The Failure of Morgan’s Public Land Offer to Provide a 
Connection to a Public Land Survey Corner From His 
Metes and Bounds Description Was Fatal 


On the failure to provide a connection to a corner of 
the public land surveys, 43 CFR, 1953 Supp., 192.42(d) 
provided that the metes and bounds description ‘‘must’’ 
be so connected. And subsection (g) of the same section 
provided that ‘‘an offer will be rejected * * * and confer 
no priority if it is not completed in accordance with the 
regulations in Parts 191 and 192 and the instructions on 
the lease form * * *.”? The requirement for connection 
is clearly mandatory. McKay v. Wahlenmaier, 96 App. 
D.C. 313, 226 F. 2d 35, 37, 40-41 (1955). And the Solicitor 
so held. (65 LD. 376; JA 611.)® The descriptions in 
Morgan’s public land application were not connected to 
a public land survey corner. (JA 66.) This is conceded 
by the appellants. (Br. 36.) 


The requirement for connection being mandatory, any 
attempt by Morgan to excuse his failure to provide it is 
immaterial as a matter of law. Chapman v. Sheridan- 


9 The Solicitor cited John W. Luce, A-26261 (Feb. 4, 1952); Margoret 
Prescott, 60 LD. 341 (1949); H. L. Bath et al., 60 I.D. 225 (1948). Addi- 
tional supporting decisions are Duncan Miller, 66 LD. 370, 374 (1959); 
Arnold B. Gilbert, 63 I-D. 328 (1956), six-mile clause, same sentence, same 
regulation; David G. Berger, 61 I-D. 51 (1952); Jean C. James, A-25956 
(Nov. 16, 1950); Rigby v. O’Connell, A-24585 (May 18, 1948). Ct: 
Stephen P. Dillon et ano., 66 LD. 148 (1959). 
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Wyoming Coal Co., 338 U.S. 621, 629 (1950); McKay v. 
Wahlenmaier, 96 App. D.C. 313, 226 F. 2d 35 (1955); 
Celia R. Kammerman et al., 66 I.D. 255, 263 (1959). Hav- 
ing been ‘‘promulgated pursuant to the [Mineral Leasing] 
Act,’? the Secretary’s regulation has ‘‘the force of law. 
That it binds him as well as others while it is in effect 
is not doubted.’”? Chapman v. Sheridan-Wyoming Co., 
338 U.S. 621, 629 (1950).° 


Morgan himself has in any case demonstrated that any 
attempt to excuse his failure to provide the required con- 
nection to a corner is without substance. We refer to the 
fact that after Wallis had filed his public land offer on 
March 8, 1956, and thus too late to be effective for priority 
purposes ahead of Wallis," Morgan filed six letters pur- 
porting to supply such a connection with respect to each of 
the six parcels of the description in his public land offer. 
The letter concerning Parcel VI was filed on March 12, 1956, 
the five letters relating to Parcels I through V on June 
20, 1956. The latter five purported to supply such a con- 
nection to the very same corner used by Wallis in his 
public land offer, to wit, the southeast corner of fractional 
section 3, T. 24, S., R. 30 E. (JA 32, 33; 287-291.) 


That failure to comply with a mandatory regulation of 
the character here involved is inevitably fatal is forcibly 
demonstrated by McKay v. Wahlenmaier, supra. In that 
case, an applicant for an oil and gas lease failed to list 
in his application his interests as a shareholder in his cor- 
poration’s Federal oil and gas leases contrary to a regula- 
tion that it ‘‘must contain’? (43 CFR 192.42) such infor- 


10The Department said in Annie De Wheatley et ano., 62 LD. 292, 294 
(1955) : 
«¢@ © © The Secretary has prescribed the rules which he believes neces- 
sary to carry out the purposes of the act. An applicant for the privilege 
of leasing public lands cannot complain because he is required to meet 
the requirements imposed upon all other applicants,’’ 


11 Duncan Miller, 66 ID. 370, 376 (1959). 
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mation (43 CFR 192.42(c)). The regulation was designed 
to implement a statute which fixed the maximum acreage 
of such leases held by one person. This court held that 
the omission of the information was a violation of the 
regulation which rendered his application defective and 
resulted in his not being a qualified applicant, even though 
his personal leases and undisclosed indirect interests did 
not in fact exceed the maximum acreage permitted by the 
statute. Similarly, the appellants in this case, for a variety 
of alleged reasons, argue that the mandatory requirement 
for connection to a public land survey corner is in their 
opinion ‘‘meaningless.”? (Br., p. 36 et seq.) 


Furthermore, the requirement is not ‘‘meaningless.’? In 
describing unsurveyed land, the identification of the land 
is obviously aided if the metes and bounds description is 
connected to a corner of the public land survey. ‘‘With- 
out a tie to a public land corner,” the Secretary said, ‘“‘a 
metes and bounds description of an unsurveyed tract could 
be extremely difficult to locate, even though the description 
was accurate. But a tie having been made to a public land 
corner, whether the monument exists or not it is possible 
to approximate the site of the unsurveyed area. From then 
on the propriety of the description is dependent upon its 
own accuracy and completeness.”” (65 LD. 378; JA 613.) 
Omitting the first two sentences and the emphasized words 
in the last, the appellants impute to the Secretary an ob- 
viously unintended meaning. (Br., p. 36.) 


The appellants allude (Br., p. 36) to the Secretary’s 
statement that ‘‘even if the courses and distances from 
the public land corner to the true point of beginning were 
inaccurate, the general rule is that natural and artificial 
monuments in the metes and bounds description would con- 
trol over the former.’’ But they omit the fact that follow- 
ing that sentence, the Secretary cited Ernest W. Sawyer, 
Jr., A-26573 (January 27, 1953), and then said: ‘Here 
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the tie to the corner used by Wallis satisfies the intention 
of the regulations because it limits the location of the tracts 
applied for and facilities their future identification.’ (65 
LD. 378; JA 614.) Obviously, the Secretary was not dis- 
cussing a ‘‘meaningless’’ connection. 


Nor is the requirement of the connection as to public 
land proved meaningless because the connection is not re- 
quired as to acquired land, as appellant argues. (Br., pp. 
36, 37.) If the requirement is a proper one for public land 
offers, it is not rendered improper because the connection 
was not also required as to acquired land offers. More- 
over, the pertinent acquired land regulation as it stood 
when Morgan filed his public land offer did not exclude the 
use of such a connection. In 43 CFR 200.5(a) (1949 ed.) 
it was provided that the application for a lease of unsur- 
veyed acquired land ‘‘must contain * * * (2) a complete and 
accurate description of the lands * * * by metes and bounds 
connected with a corner of the public surveys by courses and 


distances * * *or by any other method of description best 
suited to identify the lands most clearly and accurately 
°°.” That the connection was not mandatorily required 
may be explained by the fact there are acquired lands in 
every State, but there are no public land surveys in the 
twenty States which are not public land States.” 


The appellants assert that even though the Morgan offers, 
and Wallis’ acquired land offers, contained no words of 
connection, the conflicts between the Morgan and Wallis 
offers were apparent, and Morgan’s land identified. (Br., 
pp. 37, 38, 39.) As to the public land offers, he cites the 


12Manual of Surveying Instructions, 1947, U. 8. Department of Interior, 
Bureau of Land Management, pp. 2, 3; Statistical Appendix, 1960 Annual 
Report, Director of Bureau of Land Management, pp. 12, 125. 

The connection to a public land survey corner as to acquired land has 
since 1959 been mandatorily required if the land is ‘‘within the area of the 
public land surveys.’’ 43 CFR, 1961 Supp., 200.5(a). 
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posting of two offers on the same pages of the same tract 
book covering the same townships and ranges. (Br., p. 38.) 
But the actual tract book entries for the filing of the two 
applications are these (JA 71): 


“Pt Twp. 24 & 25—R. 30 E. 0. & G. Appln 036377 
BLM. 1/27/54—Henry S. Morgan * ° * 

“O & G@ appln—042017 BLM filed 3/9/56—F.A. 
Wallis.”’ 


The actual tract book pages in the original of Exhibit 2, 
Administrative Record, show that the two entries are on 
two different pages, 161 and 203. This is also shown by 
the bracketed page numbers in the Joint Appendix, page 
71. There is no indication whatever that the entries are 
at all related. It is obvious that these entries do not indi- 
cate a conflict between the two applications, or that the 
Morgan land was thereby identified. 


The entries only show that Morgan and Wallis filed 
applications covering some unspecified land in Townships 
24 and 25;5 in the case of Morgan by the inclusion of the 
township numbers in the entry, in the case of Wallis by 
the posting on the pages assigned to those townships. 
(Original of Ex. 2, Administrative Record.) Appellants 
also cite JA 75, 158 and 231 (Br., p. 38.) Pages 75 and 158 
merely contain some references to Morgan’s public land 
application. The only portion of page 231 that is of any 
significance is Exhibit 59, which purports to be pertinent 
parts of the land status report on Wallis’ public land offer. 
The report lists under ‘‘Conflicts”’, seven applications, 
but does not include Morgan’s public land offer, BLM 
036377. This exhibit cannot conceivably help the appel- 


13 The townships and range numbers were undoubtedly obtained by the tract 
book personnel from the applications in the performance of the routine duty 
of making ‘‘notations’’ of ‘‘all applications’’ on the tract books. (43 CFR, 
1954 ed.; 240.1(b)) 
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lants.* In order to determine precisely what land is cov- 
ered by an offer and whether there is a conflict between 
offers, one should resort to the descriptions in the offers 
themselves. 


On analysis, it is clear that appellants’ argument that 
the requirement for connection to a public land survey 
corner is meaningless is without foundation. On the other 
hand, it is apparent on the face of the regulation and of 
the Secretary’s decision that it is not meaningless.” 


14 Similarly, as to the acquired land offers, the posting of the Morgan 
and Wallis offers on the respective records for townships 24 and 25 (JA 76, 
77) merely means that those applications, like all the others noted there, 
purported to be for lands in those townships. 

Appellants cite JA 74, 75, 76, 77. While on the township 24 acquired 
land record (JA 76), the entry for the Morgan offer states it is ‘‘For parts 
secs. 37 & 46’’ and that for the Wallis offer states it is ‘‘For part sec. 46,’’ 
these notations in themselves do not even show a conflict as to section 46, 
for the offers might be for different parts of section 46. Similarly on the 
record for township 25 (JA 77), no sections are indicated as to four of 
Wallis’ offers. As to the fifth, there is a reference to ‘‘part sec. 2,’’ one 
of the seven sections mentioned for Morgan’s offer. The status report on 
the Morgan offer, made before Wallis filed his offers, shows that one member 
of the Bureau staff thought the land in township 42 was in sections 26 and 
35, while another thought they were ‘‘probably’’ in sections 37 and 46. 
(JA 74; sce also JA 73, Exs. 4, 5). There is nothing significant in JA 75. 
Moreover, the status reports on Wallis’ five acquired land offers refer to 
“‘possible’’ conflict with Morgan’s acquired land offer, as to either all ‘‘or’’ 
part, or all ‘‘or’’ part of a named section. (JA 92, 93, 94, 95, 96.) 


15 An affidavit of Norville E. Shearer, Chief, Cadastral Engineering Section, 
Eastern States Office, Bureau of Land Management, was submitted on behalf 
of the Seeretary in opposition to appellants’ motion for a preliminary injune- 
tion in this case. (JA 789.) His comments on Morgan’s descriptions 
included the fact that ‘‘There are no connections to the official public land 
surveys’? As to four of five parcels, ho added in each case: ‘‘Consequently, 
the Beginning Point, or any other point in the description, cannot be identified 
in relation to those official surveys.’’ As to the fifth, Parcel IV, he stated: 
“On the topographic maps, without a connection to the public land surveys, 
the tract cannot be positively identified.’’ (JA 792, 793.) At the end of 
his affidavit, referring to all his comments, including the quoted ones, he 
said: ‘‘The comments above show in each instance reasons for my inability 
to note upon the tract books or to plat upon maps at hand for record keeping 
purposes or to identify with any certainty the location and limit or extent 
of the described parcels, either singularly or collectively.’? (JA 794.) 
Obviously, the requirement for connection is not meaningless cither generally 
or with respect to Morgan’s descriptions, 
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In part C of appellants’ Point Il, they argue that ‘‘The 
Secretary has no power to strip the statutory priority from 
the first person filing the application who meets the statu- 
tory qualifications, for failure to connect the metes and 
bounds descriptions to a public land corner.’? (Br. 39.) 
This argument does violence to two established legal prin- 
ciples. One is that the Secretary’s regulation mandatorily 
requiring a connection, promulgated pursuant to the Min- 
eral Leasing Act, has the force of law. Chapman v. 
Sheridan-Wyoming Coal Co., supra; McKay v. Wahlen- 
mater, supra. Hence, contrary to appellants’ statement 
(Br. 39), the requirement is ‘‘the equivalent of a statutory 
qualification.’”? The second principle is that Section 17 
of the Mineral Leasing Act requires that in order for an 
applicant to be ‘‘entitled to a lease’? he must not only be 
‘‘qualified to hold a lease under the Act.”? He must also 
be qualified as an applicant. If he was not, the fact that 
his offer was filed first did not make him ‘‘the person first 
making application therefor,’’ as required by Section 17. 
And if his offer failed to comply with the mandatory re- 
quirement of the regulation, he was not qualified as an 
' applicant. This was expressly held by this Court in McKay 
v. Wahlenmaier, supra, 226 F. 2d 35, 39, 40. Morgan 
having failed to provide the connection as required by 
the regulation, the Secretary was compelled by Section 17 
to hold that Morgan was not ‘‘the person first making the 
application for the lease.’? 


What appellants say at great length about so-called soon- 
ers, claim jumpers and top filers in general (Br., 40 et seq.) 
and about Wallis as such (Br., 44), is irrelevant and inac- 
curate, so far as Wallis is concerned. The record contains 
the uncontradicted statement that ‘‘ Wallis actually learned 
of the availability for leasing of the land covered by his 
applications, not from the tract book or Morgan’s applica- 
tions, but from the New Orleans office of the Corps of Engi- 
neers in December, 1953. He requested B. M. Dornblatt 
& Associates, Inc. to assist him in preparing descriptions 
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in the same month, December, 1953. Morgan did not file 
his applications until January 27, 1954.’’ (JA 559, fn. 22.) 
Moreover, each of Morgan’s offers covered 1704 acres 
(JA 66, 72); Wallis’ five acquired land offers covered a 
total acreage of 826.31 (JA 80, 82, 84, 87, 89) and his public 
land application covered 826.87 acres (JA 224). If Wallis 
had been ‘‘top filing,’’ why did he omit some 878 acres? 
Appellants’ allusion to the ‘‘confessed’’ examination by 
Wallis’ attorney of Morgan’s public land file on February 
1 and 3, 1956, before Wallis ‘‘top filed on March 8, 1956,’’ 
(Br., 40, fn. 16; 44), was long after December, 1953 when 
Wallis first learned of the availability of the land from 
the Corps. 


There is much discussion by appellants of opportunity 
to cure Morgan’s failure to supply the required connection 
toacorner. (Br., 40-45.) Of course, until another accept- 
able offer by a qualified applicant was filed, Morgan could 
have effectively supplied the deficiency by amendment of 
his offer at any time, effective from the time the amend- 
ment was filed. Sidney A. Martin et ano., 64 LD. 81, 85 
(1957). He could have done this for a period of two years 
and two months, from January 27, 1954 when he filed his 
public land offer, until March 8, 1956, when Wallis filed his. 
But he failed to do so until after Wallis had filed his 
offer, when it was too late as against Wallis. (JA 32, 33; 
287-291.) Duncan Miller, 66 I.D. 370, 376 (1959) ; Sidney A. 
Martin et ano., 64 I.D. 81, 85 (1957). The statute required 
the Secretary to issue a lease to the qualified applicant 
who first filed an acceptable offer. The Secretary was re- 
quired by the statute to hold that Morgan had not filed 
the first acceptable offer and that Wallis who did supply 
the connection and did comply with the regulation had 
filed the first acceptable offer. McKay v. Wahlenmaier, 
supra. Appellants are asking the court to require the 
Secretary to disobey the command of Congress because 
Morgan was delinquent for two years and two months in 
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satisfying the unambiguous, mandatory requirement of 
the regulation. 


What the appellants are saying actually amounts, as the 
Secretary has said in another case, ‘‘only to a criticism of 
the basic act of Congress, which clearly provides that when 
public lands are determined to be available for non-competi- 
tive oil and gas leasing, the person presenting the first 
acceptable application must be awarded the lease.”’ J. L. 
Dougan et al., A-26774 (Sept. 1, 1954) ; McKay v. Wahlen- 
maier, supra, 226 FP. 2d 39, 40. For the Secretary to comply 
with the command of the statute, as he did in this case, 
is clearly neither ‘‘arbitrary’’ or ‘‘beyond the power of 
the Secretary,’”’ as appellants assert. (Br., 40.) 


Similarly, with respect to the regulation which manda- 
torily required that each public land offer ‘‘must describe 
the lands * * * if not surveyed, by a metes and bounds 
description connected with a corner of the public land sur- 
veys by course and distance * * *.”? (43 CFR, 1953 Supp., 


192.42(d)), the appellants at great length in effect argue 
that the regulation should have been written so that it 
should not be mandatory, and should permit ‘‘connections 
or modifications’? to be made ‘‘without loss of priority 
(Br., 43 et seg.). But all this is beside the point. The 
regulation was plainly written as a mandatory, uncondi- 
tional requirement and has the force of law. 


The regulations as to offers are not all mandatory. Para- 
graph (b) of the same section of the regulations, 43 CFR, 
1953 Supp., 192.42 states by contrast that five copies 
of the designated form of offer ‘‘shall’’ be filed and then 
specifically provides for a 30-day grace period during 
which ‘‘remaining required copies’? may be filed without 
loss of priority as to the date of first filing.’ 


16 Grace periods were also expressly allowed by regulation in four of the 
seven ‘‘authorities’’ cited by appellants (Br., 41; fn. 17) under the permit 
provisions of the original Mineral Leasing Act of February 25, 1920, secs. 13, 
14, 41 Stat. 437, 441, 442, none of which provisions is comparable to the 
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From the conceded failure to comply with the regulation’s 
mandatory requirement of a connection to a public land 
survey corner alone it necessarily follows as a matter of 
law (1) that Morgan was not a qualified applicant and (2) 
that the rejection of his public land offer was clearly 
proper. McKay v. Wahlenmaier, supra. For the Secre- 
tary to so hold was therefore neither ‘‘arbitrary’’ nor 
‘‘beyond the power of the Secretary,’’ as appellants assert. 
(Br., 40.) 


Morgan’s Public Land Offer Was Also Fatally Defective 
Because the Land Description Was Insufficent to Identify 
the Land 

As provided in General Instruction 9 on the public land 
lease offer form used by Morgan (JA 66) and in 43 CFR, 

1953 Supp., 192.42(g), his offer was required to be rejected 

and afford him no priority, if the ‘‘land description is in- 

sufficient to identify the lands * * *.”’ 


The description in Morgan’s public land offer BLM 
036377 is entirely based upon, and it constantly refers to 
an 1898 map of a Board of US. Engineers, a photocopy of 
which is attached to and expressly incorporated in the 
offer by reference. (JA 66, 70, 70A.) The phrase ‘‘as 


preference right provisions of section 17 of the present act. These four are 
Cireular No. 754, May 11, 1921, 48 L.D. 112 (bond); J. Sam Friedman, 50 
L.D. 581, 583 (1924) (filing fee); Circular No. 1162, August 29, 1928, 52 
LD. 583, 584 (description); Wakefield v. Russell, 52 L.D. 409, 410 (1928) 
(filing fee). No intervening rights or effectiveness of amendment as of date 
of original filing are involved or provided for in Helen F. Curns, 50 L.D. 353, 
354 (1924) (reduction of area); Circular No. 754, supra; and Circular 
No. 1162, supra. In Spindle Top Oi Association v. Downing et al, 48 LD. 
555, 556 (1922), the time of posting was immaterial. In Alen v. Pilcher, 51 
LD. 285, 286, 287 (1925), the applicant was merely permitted to show that 
he had complied with the statutory requirement as to vertification of the 
application by oath. 

Appellants also cite E? Paso Brick v. McKnight, 233 U.S. 250 (1914). 
(Br. 54.) The statute in that case used ‘‘may’’, not ‘‘must’’, and the court 
expressly held this to be a ‘‘directory provision.’’ (233 U.S. 259.) 
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shown’? on the map appears ten times in the descriptions 
of Parcels I through V, the ones involved in this case. 
Morgan made the 1898 map an inextricable part of his 
description. Furthermore, it is the only map mentioned in 
the descriptions of those five parcels. In contrast, his 
description of Parcel VI, not involved in this case, not only 
repeats the ‘‘as shown’’ references to the 1898 map, but 
also refers in the same terms to the 1851 Ellet map and 
the 1842 Township plat. (JA 69, 70.) Thus, when he 
wished to base the description in his offer on other maps 
in addition to the 1898 one, he did so explicitly. 


But the words of Morgan’s description repeatedly refer 
to topographic features that cannot be located on the 1898 
map. As the Secretary said: ‘‘The topography as shown 
on the 1898 map, which he submitted [with his application] 
has undergone great changes and there is no relation be- 
tween the lands shown on the map and the topographic 
items referred to by Morgan.’’ (65 I.D. 375; JA 610.) 
Examples of this in each of Parcels I through V were set 
forth on pages 4-6 of Wallis’ Appellee’s Brief on the appeal 
to the Secretary and were specifically referred to in the 
Secretary’s decision (65 I.D. 375; JA 607). The portion 
of the brief referred to appears in the Joint Appendix on 
pages 541 to 543. For example, Parcel I is described in 
part as follows: 


‘‘Beginning at the Northeast corner of the west half 
of the Southeast quarter of Section 46, Township 24 
South, Range 30 East, Louisiana Meridian, as shown 
on a map made under the direction of a board of U.S. 
Engineers im March and April, 1898, thence South 5280 
feet to the Southeast corner of the West half of the 
Northeast quarter of Section 2, Township 25 South, 
Range 30 East as shown on said map of 1898; thence 
West 1320 feet to the center of said Section 2; thence 
South approximately 2200 feet to the Westerly shore 
line of East Bay; thence Southwesterly with the 
Westerly shoreline of East Bay a distance of approxi- 
mately 14,000 feet to the extreme Southwest point of 


land between East Bay and Southwest Pass * ° *.’’ 
(JA 67, 541.) 


If, in accordance with the third course, one extends a line 
on the 1898 map from the third point in the center of said 
Section 2 southward a distance representing approximately 
2,200 feet, one arrives at a point in the open water far from 
any ‘‘ Westerly shoreline of East Bay’’; and it is impossible 
to proceed from such point ‘‘thence Southwesterly with 
the Westerly shoreline of East Bay.’’ 


The Secretary further said: 


‘On the basis of the language in Morgan’s descrip- 
tion and the map which accompanied his application, 
I find that the original inability of both the Army 
Engineers and the Cadastral Engineers to locate the 
land applied for, which was overcome only by maps 
filed by a third party in another case, is easily under- 
standable. This description, which is a composite of 
non-existent corners depicted upon an unofficial map 
made by projection and some existing points and 
features of the banks lining the Southwest Pass which 
are not shown upon the map, is in my opinion, in- 
sufficient to identify the Jand applied for. The map 
accompanying the offer does not show the tracts ap- 
plied for. The corners referred to as parts of the 
metes and bounds descriptions cannot be found upon 
the cround nor can they be located by reference to the 
1898 map and the other parts of the description. * * * 
Therefore, it is my conclusion that Morgan’s descrip- 
tion is insufficient to identify the land applied for.’’ 
65 LD. 375, 376; JA 610.)?" 


The Secretary is supported by the affidavit of Norville 
FE. Shearer, Chief, Cadastral Engineering Section, Eastern 
States Office, Bureau of Land Management, sworn to 
February 13, 1959, submitted by the Secretary in opposition 


17 Cf. Celia B. Kammerman et al., 66 ID. 255, 258, 259 (1959); Maloolm 
C. Petrie, A-28130, (Feb. 17, 1960); Dunoan Miller, A-28035 (Oct. 30, 1959). 


to appellants’ motion for a preliminary injunction herein.” 
(JA 789.) In it, Morgan’s descriptions of Parcels I 
through V are analyzed in detail, and in conclusion he 
states: 


“<The comments above show in each instance reasons 
for my inability to note upon the tract books or to 
plat upon maps at hand for record keeping purposes 
or to identify with any certainty the location and 
limit or extent of the described parcels, either sin- 
gularly or collectively.’’ (JA 794.) 


Even though none of the above mentioned deficiencies of 
the description in Morgan’s application and the 1898 map, 
which was a part thereof, have been or are now disputed 
by the appellants, they nonetheless argue that Morgan’s 
description does identify the land. (Br., 26-36.) 


Their argument on this point violates the rule followed 
by the Secretary that the Morgan offer must have been 
sufficient to identify the land when filed. 


‘‘Morgan,’’ said the Secretary, ‘‘filed no amended 
description to any of his applications prior to the time 
Wallis filed his conflicting ones. Each application 
must be judged on its own merits and by its own rec- 
ord. If it is defective, it cannot be cured by reliance on 
information brought to the Department’s attention by 
third parties, or by the applicants themselves, in 
other cases. Therefore, Morgan’s public land appli- 
cation must be judged upon the basis of the description 
it contained when it was first filed. ° * *.’? (65 ID. 375; 
JA 609, 610.) 


That this position of the Secretary was correct was ex- 
pressly conceded by Morgan im the proceedings in the 
Department. (65 1.D. 375; JA 610, fn. 5; 215, 216.) Never- 
theless, appellants now dispute that position. (Br., 32-35.) 


18 The motion was denied for failure of the appellants to show merit in 
their case. (JA 795, 799, 800, 801.) 
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It is submitted that the Secretary could not as a matter of 
law hold otherwise. 


The regulations and instructions quoted below’ in un- 
equivocal, explicit terms, required Morgan’s offer to de- 
scribe the lands requested and, being unsurveyed, to do so 
by a metes and bounds description which would be sufficient 
to identify the land. Morgan chose not to amend his offer, 
by supplying additional maps or otherwise, before Wallis 
filed his offer. Consequently, the question to be determined 
was whether the description in Morgan’s offer was sufficient 
to identify the land. Morgan was not required to, but 
he chose to describe the land requested in terms of the 
1898 map and to make that map a part of his description 
and of his offer. Having done so, the Secretary was re- 
quired to determine whether the words of Morgan’s de- 
scription and the 1898 map described the lands and did so 
sufficiently to identify them. Maps other than the 1898 map 
could not therefore as a matter of law be regarded as part 


of the offer for the purpose of determining whether the 
offer sufficiently described the lands to identify them.” 


19‘‘ Each offer must describe the lands * * * if not surveyed by a metes 
and bounds description * * °.’? 43 CFR, 1953 Supp., 192.42(d). ‘‘An 
offer will be rejected and returned to the offeror, and it will confer no 
priority if it is not completed in accordance with the regulations in Parts 
191 and 192 and the instructions printed on the lease form * * %.’? 43 
CFR, 1953 Supp., 192.42(g). ‘‘The lands requested * * * should be described 
* © © if unsurveyed, by metes and bounds * * *.’’ Special Instruction 2, 
lease form used by Morgan. (JA 66, 67.) A footnote on the form stated 
that items in the special instructions were numbered according to the numbers 
on the offer form. Item 2 is ‘‘Land Requested.’? (JA 607.) General 
Instruction 9 on the same lease form provided that ‘‘The offer will be 
rejected and returned to the offeror and will afford the applicant no priority 
if (a) The land description is insufficient to identify the lands * * °.’’ 
(JA 66.) 


20 The appellants cite (Br., 35, 36) Celia R. Kammerman, 66 LD. 255, 
260-1 (1959). Their reference is to a portion of that decision in which it 
was mererly said that part of the Secretary’s decision concerning Wallis’ 
offer in this case ‘‘did not hold that lincs drawn upon the map by an 
applicant for which either course or distance is omitted is sufficient to identity 
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It follows that all the statements and references con- 
cerning the description in the first two paragraphs of IA 
of appellants’ brief (pp. 26, 27), except the fact that ac- 
companying the lease offer was a photostat of the 1898 
map, are immaterial. Included in this category are the 
appellants’ statements concerning the Jurgens deed and a 
‘‘composite map”’’ of the Burwood Area. (Br., 26, 27.) The 
same holds true for the appellants’ references to the same 
map of the Burwood Area on pages 28, 29 and 33. 


Moreover, as the Secretary found (65 I.D. 374, 375; JA 
608, 609), both the Bureau’s cadastral engineers and the 
Corps of Engineers could not and did not find the descrip- 
tion in Morgan’s offers identified the land, as appellants 
assert (pp. 27, 28), until they were supplied with maps other 
than the 1898 map by The California Company. 


On February 15, 1954, a Bureau cadastral engineer stated, 
as to Morgan’s description in his acquired land offer, which 


is the same as that in his public land offer: ‘‘The areas in 
this application are unsurveyed, and the description is poor 
to determine the actual area * * *.’? (JA 73.) As the 
Secretary stated, ‘“* * * before the Office of Cadastral 
Engineers was able to satisfy itself that the descriptions 
in Morgan’s acquired lands offer BLM-A 036376 were 
sufficient to identify the land applied for, it apparently had 
to obtain other maps. As late as March 14, 1955, a note 
from that office read: 


‘« «A map showing the detail of the 1898 map referred 
to in the application and later survey data is found in 
BLM-038189 (now on my desk). This map is useful in 
locating the lands described im this area. Mr. Meath 
{of The California Company] was in a few days ago 
and said that he would supply us with more copies of 
this map & also copies of a map by Charles Ellet, Jr. 

a parcel of land. It is for this reason that the descriptions held defective 


here are deemed insufficient to identify the land.’’ 66 ID. 261. We do not 
understand what relevance this has to the defects in Morgan’s descriptions. 
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dated 1851 referring to Wagner’s Island’ ’’ (65 I.D. 
374; JA 608, 109.) 


Since the Buean’s cadastral engineers could not identify 
the land solely from the words of description in the Morgan 
offer and the attached 1898 map, both the Eastern States 
Land Office decision of April 26, 1955 (JA 160, 161) and the 
Director’s first decision of June 7, 1956 (JA 275, 276), 
relied on by appellants (Br., 27, 28, 30, 31) were improperly 
based on them. The Director corrected the error in his 
1957 decision: ‘‘ * * * I now conclude, upon further review 
of the law and facts that the description contained in his 
[Morgan’s] offer is insufficient, under the regulation, to 
identify the land.’’ (JA 409.)7* 


The Corps of Engineers, too, found Morgan’s words of 
description and the 1898 map insufficient to identify the 
land. Thus in its letter of March 1, 1955 to the Director, 
quoted by the Secretary (65 I.D. 374, 375: JA 608, 609) in 


full, the Corps said in part: ‘‘The District Engineer * * * 
reports that the descriptions in the application [Morgan’s 
BLM-A 036376] are insufficient to enable him to identify 
the areas on the maps in his office. * * * It is suggested that 
the applicant be requested to furnish a map showing the 
areas included in the description accompanying his applica- 
tion.’’ (JA 108.) 


Appellants quote a portion of the report of the Corps, 
dated July 1, 1955, to show that it ‘‘found that the descrip- 


21 Appellants to the contrary (Br., 31), the text of the Director’s decision 
clearly shows he was discussing insufficiency of tho description as a second 
ground for rejecting Morgan’s offer, after stating as a first ground the 
failure to connect to a corner. (JA 408, 409.) 


23In a footnote reference to this letter, appellants omit the significant 
portions we have quoted. (Br., 27, fn. 9.) In the same footnote there is a 
statement about Corps reports indicating that the Wallis area ‘‘overlaps a 
portion of the area covered in [Morgan’s acquired land application] * * *’’ 
and to five Corps maps. Before these reports and maps were so submitted, 
the Corps had received from The California Company the Burwood area map. 
(JA 212, 214; 164, 168A.) 
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tions identified the land.’’ (Br., 28.) But the Secretary’s 
fuller quotation (65 ID. 375; JA 609) shows that this 
Corps letter was based on ‘‘the accompanying map,’’ 
which was the Burwood Area map. (JA 164, 168A.) This 
letter was not written until the California Company had 
supplied the Corps with that map, as indicated in the letter 
itself (JA 164, 168A) and in the Corps memorandum of 
April 19, 1955, from which we quote below.” 


The appellants’ discussion of the slant-well drilling 
permit issued to The California Company (Br., 28-30) 
cannot help them. Appellants state (p. 28): ‘‘The Bureau 
of Land Management and the Secretary found that the 
descriptions identified the land for the purposes of granting 
a slant drill easement.’? But, in the first place, any such 
finding, as shown by the Corps memorandum of April 19, 
1955, supra, was made after the Burwood area map had 
been supplied to the Corps by The California Company. 
And, in the second place, the issuance of the permit is not 
subject to the preference right provisions of Section 17 of 
the Mineral Leasing Act, as amended (60 Stat. 951; 30 
U.S.C. 226), and of the requirements of the regulations and 
instructions concerning description for violation of which 
Morgan’s public land offer was held by the Secretary to be 
defective and earned Morgan no preference right. No 
preference question as between applicants was or could be 
involved with respect to the drilling permit, which was 
issued under section 29 of the Mineral Leasing Act (41 
Stat. 449; 30 U.S.C. 186.) Section 29 does not provide for 


23‘‘The area covered in this application [of The California Company for 
a slant well drilling permit BLM—A 039136] is that covered in BLM— 
A 036376, filed by Henry S. Morgan * * * which was returned without action 
inasmuch as the lands could not be accurately identtfied. 

*¢2. The local representative of The California Company contacted this office 
to determine whether the subject application had been received. Upon advice 
that the application had been received and the area could not be identified, 
the applicant [The California Company] furnished a map of the Burwood 
area, There is enclosed a copy of the California Company map on which 
this office has indicated the status of lands covered in tho application * * *.’’ 
(JA 214.) 
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a preference right to the first qualified applicant or other- 
wise. And no regulation or instruction provides for a land 
description in applications for such permits in the same or 
similar terms as those applicable to public land lease offers. 
Compare 43 CFR, 1953 Supp., 1942.42(d) and 244.6. The 
latter section merely provides in detail for the submission 
with each application for a drilling permit of a map showing 
a survey of the right of way requested. (43 CFR, 1953 
Supp., 244.6.) 


The deficiencies in Morgan’s description discussed in the 
Secretary’s decision appear in the words of that descrip- 
tion and from the 1898 map. (JA 66-69; 70A ; 607, 610, 611.) 
For inability to locate the tracts Morgan applied for, the 
Secretary also referred to the portion of Wallis’ brief 
before the Secretary in which are set forth the examples 
on the face of the descriptions of each of tracts I through 
V contained in Morgan’s offer. (65 I.D. 374; JA 607; 541- 
543.) For the sections on the map being projections of an 
unofficial survey, the decision cited statements in Morgan’s 
own brief before the Secretary (65 ID. 374; JA 607; 449, 
450.) All these are in the administrative record. We do 
not, therefore, know of any basis for or relevance to ap- 
pellants’ assertion that ‘‘There is no evidence in the ad- 
ministrative record to support the Secretary’s conclusion 
that Morgan’s metes and bounds descriptions do not 
identify the land.’’ (Br., 31.) 


It follows that for each of the two independent grounds 
of failure to connect his description to a public land survey 
corner and of the insufficiency of the description to identify 
the land requested, the Secretary was clearly right and 
not arbitrary or unreasonable in rejecting Morgan’s public 
land offer to the extent of its conflict with Wallis’ public 
land offer.” 


% The Secretary held the description in Morgan’s public land application 
was ‘‘insufficient to identify the land applied for * * * and [that applica- 
tion] must be rejected.’’ (65 ID. 376; JA 611.) Since the Secretary and 
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m 


THERE IS NO PROPER BASIS FOR DISTURBING THE ISSUANCE 
OF THE LEASE TO WALLIS, WHICH WAS CLEARLY RIGHT. 


A 


Wallis’ Metes and Bounds Description Unmistakenly 
Identifies the Land 


Appellants contend that the metes and bounds descrip- 
tions in Wallis’ public land offer do not identify the land, 
if Morgan’s do not, because Wallis’ ‘‘basic points of be- 
ginning and reference are calls to the same Jurgens’ sec- 
tions used by Morgan.’’ (p. 47.) At this point, a footnote 
(19) quotation from the Secretary’s decision is dropped 
reading: ‘‘ ‘Wallis described the parcels he applied for by 
reference to corners of the same unofficial [Jurgens] survey 
that Morgan used * ® *.’ (65 LD. 377; JA 612.)”’ (p. 47.) 
But the answer to their contention is found in the omitted 
portion of the decision which follows. What the Secretary 
actually said at the quoted point was this: 


‘Wallis described the parcels he applied for by 
reference to corners of the same unofficial survey that 
Morgan used, combined with references to existing 
physical features of the land, and by referring to a 
recent map of the area prepared by the Corps of 
Engineers in which the tracts applied for are clearly 
depicted. He submitted a copy of the map with his 
application and made it part thereof. This map, which 
is in the scale of 1” equals 800 feet, shows in great 


the Director rejected Morgan’s acquired land offer on the ground that the 
land was public land, they did not reach the question of the sufficiency of the 
description in the acquired land offer. However, it necessarily follows that 
the very same description in Morgan’s acquired land offer BLM—A 036376 
was also insufficient to identify the land applied for and was not ‘‘a complete 
and accurate description’’ as required by 43 OFR (1949 ed.) 200.5(2) (2). 
Hence, Morgan’s acquired land offer would have to be rejected on this 
ground, apart from others, even if the land involved were acquired land. 
Celia 2. Kammerman et al., 66 LD. 255, 258 (1959); Columbia Carbon Com 
pany et al., 63 ID. 166, 169-171 (1956); Merwin EB. Liss, A-27924, A-27940 
(Aug. 31, 1958). Of course, if so regarded, the Director and Secretary would 
have had to decide which of all the persons who had filed acquired land offers 
for the land was entitled to a lease. 
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detail the topography of the area, the location of 
dikes, jetties, and buildings, parallels of latitude, 
meridians of longitude, contour lines, the sections 
surveyed by Connelly, and the approximate subdivi- 
sions of the unsurveyed areas. The map is so detailed 
and the areas applied for so plainly shown that there 
does not seem to be the slightest doubt that the 
boundaries of the several tracts could be located on 
the ground.’’ (65 I.D. 377; JA 612.) 


This quotation emphasizes the decided differences between 
Morgan’s description and the 1898 map upon which it was 
based, and Wallis’ description and the recent Corps map 
upon which it was based. These differences are again em- 
phasized later in the decision, where, among other things, 
“‘the shading of the areas applied for on the map’’ Wallis 
used is referred to. (65 I.D. 378, 379; JA 614.) The Corps 
of Engineers wrote a letter to the Department on December 
4, 1958, which states that ‘‘it is believed that the maps 
[Wallis used] represent the best available information”’ 
and that they ‘‘are approximately correct.’’ * 


B 


Wallis Connected His Metes and Bounds Description to a 
Corner of the Public Land Surveys By Course and Distance 


The public land survey closest to the land involved is the 
1836 survey of Township 24 South, Ranges 30 and 31 East, 


25 The reference is to ‘‘maps’’ while we use the singular, since the map 
consists of a series of connected, numbered sections or parts. 

The appellants again cite Celia 2. Kammerman, 66 I.D. 255, 260-261 (1960) 
following a discussion of the Secretary allegedly allowing Wallis ‘‘to sab- 
stitute lines’’ on his Corps map ‘‘for written metes and bounds descriptions.’’ 
(Br., 48.) But the Kammerman decision actually distinguished the cases as 
follows: 


‘¢The Department held [in Henry S. Morgan et al.,] that a metes and 
bounds description in terms of lines of an unofficial survey shown upon 
an accompanying map is sufficient to identify a tract of land. It did 
not hold that lines drawn upon the map by an applicant for which either 
course or distance is omitted is sufficient to identify a parcel of land. It 
is for this reason that the descriptions held defective here are deemed 
insufficient to identitfy the land.’’ (66 ID. 260, 261.) 
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a survey of the lots along the banks of Southwest Pass, 
by G. F. Connelly, approved May 18, 1842. (65 LD. 373; 
JA 606, 230A, 664A.) Wallis’ descriptions of his five tracts 
are all connected with one of the section corners shown on 
the official plat of that survey, to wit, the southeast corner 
of fractional section 3, Township 24 South, Range 30 East. 
(JA 223-229, 230A, 664A.) 


As we have pointed out, appellant Morgan filed six letters 
concerning his public land offer BLM 036377, each of which 
purported to supply a connection from a public land survey 
corner to his descriptions of Parcels I though VI. With 
respect to Parcels I through V, the corner used by Morgan 
was the very same section 3 corner used by Wallis. (JA 
287-291.)° Since the Morgan letters were filed after Wallis 
had filed his public land offer they were too late to be 
effective as against Wallis’ offer. Nevertheless, the use 
by Morgan of the very same corner as Wallis demonstrates 
the lack of substance in the appellants’ objection to the 
Seecretary’s conclusion that its use by Wallis was proper.” 


In any case, there is no merit to the objection. As 
officially defined, ‘‘The ‘corners’ of the public land surveys 
are those that determine the boundaries of the various 
subdivisions which are represented on the official plat, i.e., 
the township corner, the section corner, the quarter-section 
corner, the meander corner.’’ Sec. 349, Manual of Instruc- 
tions for the Survey of Public Lands, U.S. Department of 
the Interior, Bureau of Land Management, 1947. ‘‘ All the 


26 The process was repeated, using the same section 3 corner, for five parcels 
of his acquired land offer BLM A-036376. (JA 292-296.) 


27 In similar circumstances, the Department held in Duncan Miller, A-28057 
(Oct. 16, 1959), affirming the rejection of his oil and gas lease offer: 


“<It comes with poor grace for Miller to complain here, as in his other 
appeals, that the offeror who filed prior to him should be disqualified 
because he conspired with the former lessee to secure an advantage 
over others by having the lessee relinquish his lease so that the offeror 
could immediately file a new offer for the land. Miller has done the 
very thing that he so harshly condemns in others.’’ 
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corners marked in the surveys * * * shall be established as 
the proper corners of sections * * * which they were in- 
tended to designate * * *.”’ B.S. 2396, 43 U.S.C. 752; Scott 
K. Snively, 49 L.D. 583, 584 (1923). An official survey as 
“operative until changed or set aside”’ by the Department 
of the Interior. Frasher v. O’Connor, 115 U.S. 102, 114 
(1885); Cragin v. Powell, 128 U.S. 691 (1888). The ap- 
proved plats and field notes of a survey are ‘‘as to all 
matters relating to the sale and disposition of the lands of 
the United States, conclusive and binding upon all persons 
having to deal with the United States, as well as upon the 
Government itself.”? Mann v. Tacoma Land Co., 44 Fed. 
27, 29 (1890), aff’d 153 U.S. 273 (1894). 


It follows from these rules that the corner used by Wallis, 
being one of the corners shown ‘‘on the official plat”’ of the 
Connelly survey and one which has never been changed or 
set aside, is obviously a ‘‘corner of the public land surveys”’ 
with which a metes and bounds description may be con- 


nected in satisfaction of the requirement of 43 CFR, 1953 
Supp., 192.42d. 


The regulation provides for connection with a corner, 
not a monument. ‘‘The term ‘corner’ is employed to de- 
note a point determined by the surveying process, whereas 
the ‘monument’ is the physical structure erected for the 
purpose of marking the corner point upon the earth’s 
surface.’?** The existence of a monument at the corner 
in question is, therefore, wholly immaterial, as the Sec- 
retary held (65 ID. 377, 378; JA 612, 613),” and as the 
appellants now concede (Br., 51.) 


28 See, 349, Manual of Instructions for the Survey of Public Lands, U.S. 
Department of the Interior, Bureau of Land Management, 1947. 


29 What the Secretary himself explained, but appellants do not mention 
is that in referring to the corner as ‘‘non-existent,’’ he meant it ‘‘only in 
the sense that the physical monument cannot be found * * *.’? (65 LD. 
377, 378; JA 613; ef. appellants’ br. 49, fn. 21.) 
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The appellants’ only objection to the section 3 corner 
now appears to be that its position cannot be located on 
the ground. The objection is based entirely on two reports. 
Under the above set forth rules concerning the legal effect 
of an official survey, the objection and the reports are 
immaterial as a matter of law. But the reports also can 
be of no help to the appellants for the following additional 
reasons. 


The first report is that of James L. Bradford, a Govern- 
ment surveyor, made in 1875. (Appellants’ Br., 50.) The 
report consists of notes of a survey of lands in ‘‘fractional 
townships 23 & 24 South of range 32 East—& fractional 
townships 24 South of Ranges 32 & 33 East * * *.”’ (JA 333.) 
The corner Wallis used was that of a section in township 
24 South, Range 30 East. As an aid to his survey of the 
said townships, Bradford sought to identify the south 
boundary of Township 22 S., R. 32 E. as run by Connelly in 
1836. But in doing so, as in making his actual survey, he 


did not come anywhere near Township 24 South, Range 30 
East. Neither did the Surveyor General’s Instructions. 
(JA 331.) 


The second report is that of George E. Jones, an em- 
ployee of appellant The California Company. (Br., 51; 
JA 392.) This report studiously avoids precluding the 
possibility of locating the section 3 corner on the ground. 
For example, he describes an overlay method of locating 
positions, which involves the matching of physical features 
as of the time of the survey with physical features as of 
later times up to the present, shown on maps. (JA 401-403.) 


Such an identifiable physical feature is Lighthouse Bayou, 
shown on Connelly’s plat about two chains south of the end 
of his survey at sections 10 and 11, T. 24S., R. 30 E., which 
sections are relatively near Section 3. On the current 
Corps map attached to Wallis’ offer, the Corps placed the 
end of Connelly’s chaining about the same distance from 
the old bayou as it exists today. Jones admits the match- 
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ing in his report. (JA 402.) The Corps used the same 
method in producing in part its modern map attached 
to Wallis’ offer. (JA 685.) 


As the Corps itself said, that map represents the ‘‘best 
available information’? and is ‘‘approximately correct.’’ 
Wallis based his metes and bounds description on that map; 
connected the description by course and distance to the 
southeast corner of section 3, which was surveyed by 
Connelly and is shown on the map; followed the map in 
giving the course and distance from that corner to the 
beginning of his metes and bounds description, since both 
section 3 and the land requested are shown on that map 
(which is not true of the 1842 plat of survey); attached a 
copy of the map to his offer, and indicated on it the land 
requested by shading in green. 


Wallis had the right to rely on, and use a corner of a 
subsisting, approved survey as one from which to connect 


his metes and bounds description as required by the reg- 
ulation.» Having done so, he cannot legally be deprived of 
his statutory preference right to a lease, which vested as 
of the time of the filing of his offer, by any subsequent 
action of the Department concerning the location of the 
corner he used. Even a subsequent resurvey could not 
legally have that effect. 


43 CFR, 1953 Supp., 192.42(d), does not prescribe how 
the connection to a corner by course and distance is to be 
made. It merely provides that it must be made. Wallis 
described the land by metes and bounds and he made the 
connection, and he did so in the only manner which un- 
mistakenly identified the land. The regulation did not and 


30 Cragin v. Powell, 128 U.S. 691 (1888). 


31 8ee Sections 392, 398, 437, Manual of Instructions for the Survey of 
Public Lands, G.P.O., 1947; Ward v. Rodriguez, 43 N.M. 191, 88 P 24 277, 
cert. denied 307 U.S. 627 (1939); Missouri Pac. B. Co. v. Sale, 197 Ark. 111, 
127 S.W. 2d 133 (1939); Hickman v. Jones, 106 Neb. 466, 183 N.W. 980 
(1921). 
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reasonably could not require more. The Secretary was 
clearly right in holding that Wallis’ offer satisfied all the 
requirements of the regulation. His interpretation of the 
regulation is ‘‘of controlling weight unless it is plainly 
erroneous or inconsistent with the regulation.’? Bowles v. 
Seminole Rock & Sand Co., 325 US. 410, 414 (1945) ; Wright 
v. Paine, App. D.C.; 289 F. 2d 766, 768 (1961). And his 
interpretation in this case is obviously in neither category. 


CONCLUSION 


The judgment of the District Court is right and should 
be affirmed. 


Respectfully, 


Harry M. Epetsrern 
1700 K Street, Northwest 
Washington 6, D. C. 
Attorney for Appellee 
Floyd A. Wallis 
September 1961 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,367 


HENRY S. MORGAN, ET AL., 
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STEWART L. UDALL, SECRETARY OF THE 
INTERIOR, ET AL., 


Appellants, 


Appellees, 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


PETITION OF APPELLANTS FOR REHEARING 


Appellants petition the Court for rehearing on this ap- 
peal. In support of this petition appellants show as follows: 


The Court overlooked the primary issue.. The opinion is 
predicated on the assumption that the case is controlled by 
the Mineral Leasing Act of 1920 because the Secretary de- 
termined that the land was public and not ‘‘acquired’’ (slip 
op. p. 4). But this assumes that the Secretary is empowered 
to determine that purchased land in fact is public land. The 
Court’s premise has no validity if the Secretary as a matter 
of law was obligated to lease the land as ‘‘acquired’’ by 
the Mineral Leasing Act for Acquired Lands. That statute 


(1) 


2 


requires the subject land to be leased as ‘‘acquired’’ (App. 
Br. 20-24) since: 


(1) It is accretion to land purchased by the United States, 
with title approved by the Attorney General (App. Br. 16- 
17); 

(2) It has been administered and held out to the public 
by the Secretary of the Army as acquired land ever since 
its purchase in 1903 (App. Br. 17-19) ; and 

(3) Prior to this case, leases on land purchased by the 
United States at the same time and from the same grantor 
as the land in suit, have been leased by the Secretary of the 
Interior as ‘‘acquired’’ (App. Br. 19-20). 


The opinion refers to findings of the district court sup- 
porting the Secretary’s decision (slip op. p. 4). But these 
findings are supportive only because they are incomplete. 
The district court made no findings on the documentary evi- 
dence establishing the chain of title by which the United 
States in 1903 purchased the Jurgens lands to which the 
subject lands accreted and which the Department of the 
Army has administered as ‘‘acquired”’ since 1903. These 
facts in documentary form are uncontroverted and are in 
the administrative record before the Secretary and before 
the court below. (AD. Ex. 99, -A through -Q) (JA 4695- 
519) (App. Br. 16-17). Only because the findings below 
omit the critical facts in the administrative record concern- 
ing the purchase and subsequent administration of the land 
as ‘‘acquired’’ can they be said to support the Secretary’s 
conclusion. 

Appellants are entitled to a ruling on the critical question 
presented by the administrative record as to whether the 
Secretary is empowered by the Mineral Leasing Act for 
Acquired Land to lease the subject land as ‘‘public’”’. The 
failure of the court below to make findings on the purchase 


3 


and administration of the land as ‘acquired’? does not re- 
move the issue from the case, especially in the face of the 
uncontroverted documentary evidence in the administrative 
record. 

The land description point, it must be remembered, has 
no application to ‘‘acquired’’ land but only to public land. 
The Secretary’s decision and the decision below are limited 
to the public land regulations relating to descriptions. The 
Secretary never has passed on the validity of the descrip- 
tions in the acquired land lease offers which are governed 
by regulations different from those governing public land 
lease offers (App. Br. p. 2, fn. 8). If the land is leaseable 
as ‘‘acquired’’, the case should be returned to the Secretary 
and he would then reach the description point for the first 
time. 

Respectfully submitted, 
Magvin J. Sonosxy, 
1700 K Street, N. W., 
Washington 6, D. C., 
Attorney for Appellants. 


I hereby certify that the foregoing petition for rehear- 
ing is presented in good faith and not for delay. 


Marvix J. Sonosxky. 
July 20, 1962. 
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Harry M. Eversters 
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Attorney for Appellee 
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Prrss or Brnow S. Avams, Wasxincron, D.C. 


United States Court of Appeals 


For rae District or Cotumsira Crrcurr 


No. 16,367 


Henry S. Moraan, er au, Appellants, 


v. 


Srewarr L. Upaun, Secretary or THE InTeRIOR, and 
Fuoyvp A. Wau, eT au., Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


ANSWER OF APPELLEE FLOYD A. WALLIS TO PETITION 
OF APPELLANTS FOR REHEARING 


The Court has not overlooked ‘‘the primary issue.’’ 
(Petition, 1.) This is evident from the court’s opinion. It 
states: ‘‘The Director of the Bureau of Land Management 
concluded that the lands in question were not and could 
not have been at any time ‘acquired lands,’ for the United 
States had never previously divested itself of title to the 
lands in issue, only thereafter to re-acquire them. Accord- 
ingly he ruled that the law and regulations pertaining to 
public lands must control. * * * The Secretary affirmed 


2 


the challenged decision of the Director.’’ (Slip copy, 2, 3.) 
It necessarily follows from the undisputed failure of the 
United States so to divest itself of title, that the three rea- 
sons claimed by petitioners to require the land to be leased 
as “‘acquired’’ (petition, 2) are wholly meaningless. (Ap- 
pellee Wallis’ Br., 8-17; appellee Udall’s Br., 22-27.) 


The findings of the District Court are not incomplete, 
as petitioners assert.' (Petition, 2.) The District Court 
made findings on ‘‘the basis of the administrative record 
before the Secretary.’’ (Finding 5, JA 752.) That record 
of course includes the documents to which petitioners allude 
as ‘‘(AD. Ex. 99, -A through -Q) (JA 465-519).’’ The 
court’s opinion, moreover, rules on all of appellants’ argu- 
ments, including the one based on those documents, in stat- 
ing among other things: ‘‘In light of the record, we have 
considered the claims advanced by the appellants and have 
discerned no adequate basis upon which that determination 
[the Seeretary’s decision] may be disturbed.’’ (Slip op., 4.) 


It follows from the correctness of the conclusion that the 
lands in question are public lands that there is no conceiv- 
able occasion for passing on the validity of the descriptions 
in the acquired land lease offers, discussed in the petition’s 
last paragraph, page 3. (See Appellee Wallis’ Br., fn. 24, 
pp. 35, 36.) 


The petition for rehearing should be denied. 


Respectfully submitted, 


Haney M. Epersrery 
777 14th Street, N.W. 
Washington 5, D. C. 
Attorney for Appellee 
July 30, 1962. Floyd A. Wallis 


1 Actually, findings of fact and conclusions of law aro unnecessary on 
decisions of motions for summary judgment. (Rules 52(a), 56, Federal 
Rules of Civil Procedure.) 


